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[CHANCERY  DIVISION.] 

Jack  v.  Jack. 


Morgan's  Case. 


Debtor  and  creditor — Following  moneys  fraudulently  obtained — Mortgagor 
and  mortgagee — Mortgage  to  secure  note — Innocent  receiver  of  moneys 
fraudulently  obtained — Payment  of  mortgage  out  of  moneys  fraudu- 
lently obtained  by  a  third  party. 

W.  J.,  a  cattle  dealer,  gave  a  mortgage  to  D.  J.  to  secure  him  against 
liability  on  a  certain  promissory  note.  Subsequently  by  falsely  repre- 
senting to  M.  that  he  had  purchased  certain  sheep  for  him,  W.  J. 
obtained  from  M.  $4,000.  W.  J.  sent  to  D.  J.  $1,000  of  this  money 
to  meet  the  note,  D.  J.  being  ignorant  as  the  source  from  which  it 
came.  D.  J.  paid  the  note  to  the  bank  where  it  was  under  discount, 
and  it  was  given  up  to  him.  Afterwards  M.  becoming  aware  of  the 
fraud,  and  that  D.  J.  had  received  $1,000  of  the  money,  sued  D.  J.  to 
recover  the  same,  and  the  action  was  compromised  by  D.  J.  paying  to 
M.  $750,  M.  giving  D.  J.  a  bond  conditioned  to  repay  the  same  if  D.  J. 
failed  to  recover  it  in  proceedings  on  the  mortgage. 

D.  J.  accordingly  now  brought  this  action  on  the  mortgage  for  payment 
or  foreclosure  against  W.  J.  Certain  execution  creditors  of  W.  J. 
intervening  by  petition  and  claiming  that  nothing  remained  due  on  the 
mortgage,  and  M.  also  intervening  by  petition  and  claiming  that  he 
was  entitled  to  the  benefit  of  the  mortgage  to  the  amount  of  $750  and 
interest  : 
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Held,  that  as  against  D.  J.  and  the  mortgaged  land  the  note  must  be  con- 
sidered satisfied,  and  therefore  the  mortgage  had  been  discharged  so  as 
to  give  priority  to  the  execution  creditors. 

'There  was  no  theft  of  the  money.  It  was  given  to  W.  J.  with  intent  to 
change  the  possession  and  the  property  so  far  as  M.  was  concerned. 
The  relation  which  arose  between  W.  J.  and  M.  was  not  higher  than 
that  of  debtor  and  creditor.  So  long  as  the  money  remained  with  W. 
J.  unapplied  it  might  have  been  traced  and  recalled,  but  when  it 
passed  from  his  hands  to  those  of  D.  J.  who  received  it  for  value  and 
without  notice  of  any  fraud,  all  claim  or  equity  of  M.  to  follow  the 
money  ceased. 

JSibert  v.  Gonard,  33  W.  R,  302,  distinguished. 

This  was  a  petition  presented  by  one  Edward  Baker 
Morgan,  in  a  certain  suit  of  David  Jack  against  William 
Jack,  defendant  by  original  writ,  and  John  Irvine  and 
Samuel  Irwin,  made  parties  in  the  Master's  office. 

The  circumstances  under  which  the  petition  came  to  be 
presented  fully  appeared  from  the  allegations  contained  in 
it,  which  were  briefly  as  follows : 

That  the  defendant,  William  Jack,  procured  the  plaintiff", 
David  J ack,  to  endorse  a  promissory  note  for  him  for  the 
sum  of  $1000,  which  note  was  dated  the  8rd  day  of  May, 
1883,  payable  three  months  after  date,  and  which  note  was 
discounted  by  the  said  William  Jack  in  the  Dominion 
Bank  at  Lindsay  :  that  in  order  to  secure  the  payment  of 
the  said  note  and  thereby  indemnify  the  plaintiff"  against 
loss  on  account  of  his  endorsation,  the  defendant,  William 
Jack,  executed  to  the  plaintiff  a  certain  mortgage  on  real 
estate,  for  the  forclosure  of  which  this  action  was  instituted: 
that  the  proviso  in  the  said  mortgage  was  as  follows: 
"  Provided  this  mortgage  to  be  void  on  payment  by  the 
said  mortgagor  of  the  said  promissory  note  or  any  renewals 
of  the  same  and  saving  harmless  the  said  mortgagee  from 
all  loss,  costs,  charges,  damages,  or  expenses  in  respect  to 
the  said  note  or  renewals,  and  shall  pay,  or  cause  to  be 
paid,  the  said  promissory  note  so  as  aforesaid  endorsed  by 
the  said  mortgagee ;  and  shall  pay,  or  cause  to  be  paid,  all 
and  every  other  note  or  notes  which  may  hereafter  be 
endorsed  by  the  said  mortgagee  for  the  accommodation  of 
the  said  mortgagor  by  way  of  renewal  of  the  said  note  and 
all  interest  in  respect  thereof  or  otherwise,  then  these  pre- 
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sents  shall  cease  and  be  utterly  void:"  (a)  that  after  the 
making  of  the  said  note  and  mortgage  and  while  the  said 
note  was  under  discount,  namely  on  or  about  the  3rd  day 
of  July,  1883,  the  defendant  William  Jack,  by  falsely  and 
fraudulently  representing  to  the  petitioner  that  he  had 
bought  for  him  certain  car  loads  of  sheep,  induced  him  to 
give  him  (William  Jack)  the  sum  of  $4000,  which  sum  the 
petitioner  gave  to  him,  relying  upon  the  said  false  and 
fraudulent  representations :  that  the  said  representations 
were  false  and  fraudulent  to  the  knowledge  of  the  said 
William  Jack,  and  were  made  by  him  for  the  purpose  of 
obtaining  the  said  money  from  the  petitioner,  with  the 
intention  of  applying  the  same  to  his  own  use  and  abscond- 
ing therewith  :  that  shortly  after  obtaining  the  said  money 
the  said  William  Jack,  absconded  from  Ontario  and  went 
to  Chicago,  in  the  United  States  of  America,  where  he  then 
was,  taking  with  him  a  considerable  portion  of  said  money, 
but  before  leaving  he  handed  to  the  plaintiff,  David  Jack, 
who  was  his  brother,  the  sum  of  $1000,  part  of  the  peti- 
tioner's money,  and  requested  the  plaintiff  to  use  the  same 
for  the  purpose  of  taking  up  the  note  above  mentioned 

{a)  This  mortgage,  so  far  as  it  need  be  set  out  here,  ran  as  follows  : 
*'  This  Indenture,  made  in  duplicate  the  20th  day  of  November,  1882, 
in  pursuance  of  the  Act  respecting  short  forms  of  mortgages,  between 
William  Jack,  of  &c.,  cattle  dealer,  hereinafter  called  the  mortgagor,  of 
the  first  part ;  Martha  Jack,  his  wife,  of  the  second  part ;  and  David 
Jack,  of  &c.,  hereinafter  called  the  mortgagor,  of  the  third  part.  Whereas 
the  mortgagee  has  endorsed  the  promissory  note  of  the  said  mortgagor  for 
the  sum  of  $1000  of  lawful  money  of  Canada  ;  and  whereas  the  said  mort- 
gagor has  agreed  to  execute  these  presents  for  the  purpose  of  indemnifying 
and  saving  harmless  the  mortgagee  from  the  payment  of  the  said  promis- 
sory note,  or  any  part  thereof,  or  any  note  or  notes  hereafter  to  be 
endorsed  by  the  said  mortgagee  for  the  accommodation  of  the  said  mort- 
gagor by  way  of  renewal  of  the  said  recited  note,  or  any  interest  to  accrue 
thereunder  or  otherwise  howsoever,  Witnesseth  that  in  consideration  of 
the  premises  and  of  the  sum  of  one  dollar  of  lawful  money  of  Canada,  now 
paid  by  the  said  mortgagee  to  the  said  mortgagor  (the  receipt  whereof  is 
hereby  acknowledged),  the  said  mortgagor  doth  grant  and  mortgage  unto 
the  said  mortgagee,  his  heirs  and  assigns  forever,  all  and  singular  those 
certain  parcels  or  tracts  of  lana  and  premises  "  [describing  them ;  then 
followed  the  proviso  for  redemption  as  above  set  out  and  the  usual 
statutory  covenants]. 
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when  the  same  became  due :  that  when  the  note  became 
due  the  plaintiff  used  the  money  for  the  purpose  of  taking 
up  the  note  and  paid  the  same  to  the  bank,  and  received 
from  the  bank  the  said  note :  that  the  petitioner,  having 
learnt  that  the  money  received  by  the  plaintiff  from  the 
said  defendant,  William  Jack,  was  his  money,  brought  an 
action  against  the  plaintiff  herein  to  recover  back  the 
money,  but  the  said  action  was  compromised  before  the 
trial  upon  the  terms  that  the  plaintiff  should  pay  or  secure 
to  the  petitioner  the  sum  of  $750,  upon  the  understanding 
that  the  plaintiff  should  take  proceedings  to  foreclose  or 
realize  upon  the  mortgage  in  question  in  this  suit,  and 
that  the  said  sum  of  $750  should  be  returned  to  the  plain- 
tiff by  the  petitioner  in  case  the  plaintiff  was  unsuccessful 
in  foreclosing  or  realizing  upon  the  said  mortgage:  that  the 
petitioner  gave  to  the  plaintiff  a  bond  for  the  return  of 
the  said  sum  upon  the  terms  above  mentioned :  that  the 
petitioner  was  the  substantial  and  beneficial  plaintiff  in 
this  action :  that  the  defendants  John  Irvine  and  Samuel 
Irwin  were  judgment  creditors  of  the  defendant  William 
Jack,  and  were  made  parties  to  this  suit  in  the  Master's 
office,  they  having  issued  executions  against  the  lands  of 
the  said  defendant  William  Jack,  and  placed  the  same  in 
the  hands  of  the  sheriff  of  the  county  in  which  the  lands 
mentioned  in  the  said  mortgage  were  situate :  that  the 
usual  foreclosure  judgment  with  a  reference  to  the  Master 
at  Whitby  was  entered  in  this  action,  on  April  30th,  1884, 
and  after  having  been  made  parties  in  the  Master's  office, 
the  said  John  Irvaue  and  Samuel  Irwin  presented  a  petition 
to  this  Court  praying  that  it  might  be  declared  and  adjudged 
that  there  was  nothing  due  to  the  plaintiff  on  his  mortgage, 
on  the  ground,  in  effect,  that  the  mortgage  was  given  only 
to  indemnify  the  plaintiff  against  his  liability  as  indorser 
of  the  note  above  referred  to,  and  that  the  said  liability 
had  been  discharged  by  the  payment  of  the  said  note:  that 
on  September  3rd,  1884,  an  order  was  made  by  this  Court 
declai  inof  that  the  said  defendants  John  Irvine  and  Samuel 
Irwin  were  entitled,  on  the  reference  in  the  Master's  office, 
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to  inquire  into  the  state  of  accounts  between  the  plaintiff 
and  the  defendant  William  Jack,  and  to  give  evidence  that 
the  said  mortgage  was  fully  paid  and  satisfied :  that  upon 
the  reference  before  the  said  Master  the  said  defendants 
John  Irvine  and  Samuel  Irwin  contended  that  nothing  was 
due  upon  the  said  mortgage  on  account  of  the  payment  of 
the  said  note,  but  the  Master,  by  his  certificate,  dated  the 
24th  day  of  October,  1884,  certified  that  for  the  reasons 
and  upon  the  findings  set  out  in  his  written  judgment,  he 
found  that  there  was  due  to  the  plaintiff  upon  his  mort- 
gage the  sum  of  $750  and  interest  from  the  22nd  day  of 
March,  1884:  that  in  his  written  judgment  the  said  Master 
found  that  the  money  with  which  the  said  note  was  taken 
up  was  the  money  of  your  petitioner  Morgan,  and  he  as- 
sumed that  your  said  petitioner  was  the  beneficial  plaintiff 
in  this  action,  and  that  the  i)laintiff  David  Jack  was  a 
trustee  for  your  petitioner  Morgan :  (6)  that  an  appeal 

(&)  The  following  was  the  judgment  of  the  Local  Master  at  Whitby, 
Mr.  Geo.  H.  Dartnell. 

I  have  carefully  considered  the  evidence  in  this  matter  and  the  argu- 
ments of  counsel,  and  have  examined  the  cases  cited  by  them  as  well  as 
several  cases  not  quoted  to  me. 

Mr.  Watson'sf  argument  against  the  plaintiff's  right  to  recover  may  be 
classed  under  three  heads  . 

1st.  There  was  an  absolute  sale  by  W.  Jack  to  Morgan,  that  the  money 
paid  by  Morgan  to  Jack  became  the  property  of  Jack  and  so  being  his 
money  which  paid  the  note  in  the  Dominion  Bank,  the  plaintiff's  mort- 
gage is  discharged. 

2nd.  That  even  if  the  moneys  were  Morgan's  and  impressed  with  a 
trust  that  the  property  in  question  is  not  sufficiently  "ear-marked"  so 
that  it  can  be  followed  and  made  available  for  Morgan's  benefit. 

3rd.  That  in  any  case  the  note  being  paid  and  W.  J ack  relieved  from 
any  liability  on  it  the  object  for  which  the  mortgage  was  given  is  acom- 
plished  and  any  lien  on  the  property  is  gone. 

As  to  the  first  point,  W.  Jack  either  stole  Morgan's  money  or  obtained 
it  by  false  pretences  or  fraudulently  misappropriated  it  in  breach  of  trust. 

I  cannot  find  on  the  evidence  that  there  was  a  purchase  and  sale  so 
that  the  property  in  this  money  passed  to  W.  Jack. 

In  the  two  first  instances  no  title  in  the  money  would  pass  from  him 
even  to  persons  innocent  of  how  he  obtained  it,  and  in  the  third  it  is  clear 
law  that  so  long  as  the  proceeds  can  be  traced,  the  original  trust  is  im- 

t  Mr.  Watson  appeared  as  counsel  for  the  execution  creditors. 
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having  been  taken  from  the  said  certificate  by  the  defen- 
dants John  Irvine  and  Samuel  Irwin,  upon  the  said  appeal 
being  heard  before  Boyd,  C,  the  latter  gave  judgment 

pressed  upon  all  funds  or  property  acquired  therewith,  and  even  where 
the  original  funds  or  property  become  mixed  with  others  ;  and  this 
doctrine  of  equity  ceases  to  be  applicable  when  it  becomes  impossible 
further  to  trace  the  funds. 

In  this  view  it  may  be  that  Morgan  could  follow  the  $1,000  in  the 
hands  of  the  Dominion  Bank. 

I  am  constrained  to  find  that  the  note  was  paid  off  with  Morgan's 
funds  in  breach  of  trust  at  the  very  least.  I  cannot  find  that  D.  Jack 
knew  that  the  funds  were  Morgan's,  nor  do  I  think  that  it  affects  the 
principle.  The  effect  of  the  payment  of  the  note  was  to  relieve  W.  Jack's 
property  of  the  incubus  of  a  |1,000  mortgage.  What  is  the  difference 
between  this  and  a  purchase  by  W.  Jack  of  this  property  with  the  trust 
funds  ?  None  as  I  think,  and  the  property  becomes  impressed  with  the 
trust.  The  contestants  are  W.  Jack's  execution  creditors,  and  their 
rights  are  no  higher  than  his.  He  is  anxious  to  repair  as  far  as  he  can 
the  wrong  he  has  done  to  Morgan  and  could  have  conveyed  to  him  the 
property  in  question  but  for  the  execution  held  by  the  contestants. 
Have  they  any  higher  equities  than  Morgan  or  D.  Jack  ?  Is  it  just  or 
equitable  that  this  property  should  become  available  for  them  because  W. 
Jack  makes  it  so  available  by  using  stolen  money  for  that  pursose  ? 

Morgan  had  pursued  his  money  in  D.  Jack's  hands,  and  the  latter  in 
good  faith  compromised  the  action.  If  D.  Jack  was  liable  to  Morgan 
(and  I  think  that  the  authorities  shew  that  he  was)  then  I  think  he  has  a 
right  to  hold  this  mortgage  as  an  indemnity;  on  the  other  hand,  if 
Morgan  is  the  one  entitled  then  he  is  a  beneficial  plaintiff  and  D.  Jack  is 
a  trustee  for  him. 

I  express  no  opinion  as  to  whether  the  important  questions  raised 
before  me  are  properly  raised  in  the  present  form  of  action.  Perhaps 
Morgan  should  be  a  party.  Beyond  a  doubt  he  is  under  the  facts  a 
beneficial  plaintiff,  liable  to  repay  to  D.  J ack  the  moneys  received  from 
him.  As  at  present  advised,  I  think  I  shall  simply  report  that  there  is 
due  to  the  plaintiff  the  sum  of  $750  and  interest  from  the  date  of  the 
settlement  in  Morgan  v.  Jack.  I  may  report  that  he  is  a  trustee  for 
Morgan,  but  I  see  no  use  in  reporting  any  special  circumstances.  The 
suit  is  a  mortgage  suit  only,  and  there  is  no  further  directions.  The 
opinion  of  the  Court  can  only  be  obtained  by  appeal  from  my  report. 
These  views  may  be  modified  in  this  regard  when  we  come  to  settle  the 
form  of  my  report.  It  seems  to  me  that  the  plaintiff  having  used 
Morgan's  funds  to  relieve  himself  from  his  liability  to  the  Dominion  Bank 
that  the  former  is  entitled  to  be  subrogated  to  his  position. 

See  Culhane  v.  Stewart,  6  0.  R.  97,  and  the  cases  there  cited,  particu- 
larly Taylor  v.  Plummer,  3  M.  &  S.  562  ;  Harris  v.  Truman^  L.  R.  7  Q. 
B.  D.  340,  and  9  Q.  B.  D.  264  :  Be  Hallet,  L.  R.  13  Ch.  D.  696. 
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holding  that  this  case  had  not  been  properly  presented  to 
the  Master,  and  that  he  could  not  properly  decide  upon  it 
under  the  reference  before  him,  inasmuch  as  the  petitioner 
Morgan's  right  as  beneficial  plaintiff  to  have  the  benefit  of 
the  mortgage  security  should  be  asserted  upon  proper 
pleadings,  adapted  to  present  his  contention  in  the  proper 
shape  for  adjudication:  that  the  appeal  was  thereupon 
ordered  by  the  Chancellor  to  stand  over  to  allow  such  steps 
to  be  taken  by  way  of  petition  in  this  action  for  the  pur- 
pose of  properly  presenting  your  petitioner's  contention  in 
the  premises :  {d)  and  that  this  petition  was  presented 
pursuant  to  the  leave  so  granted. 

{d)  The  following  was  the  judgment  of  the  Chancellor  referred  to  : 
November  19th,  1884.  Boyd,  C. — Putting  the  transaction  in  the  strongest 
way  against  the  mortgagor  and  the  execution  creditors,  when  Morgan's 
money  was  applied  to  pay  the  note  endorsed  by  the  mortgagee  and 
held  by  the  bank,  it  was  equivalent  to  a  purchase  of  that  note,  to  be 
held  in  trust  for  Morgan.  I  do  not  know  what  the  form  of  the  note 
is  or  whether  there  is  yet  a  liability  on  it  as  against  the  mortgagee 
at  the  suit  of  Morgan.  If  there  is  any  such  liability,  the  condition 
of  the  mortgage  has  not  been  satisfied,  and  it  would  be  to  that  extent  an 
outstanding  security  in  the  hands  of  the  plaintiff.  If  there  is  no  such 
liability  then  there  is  nothing  due  upon  the  mortgage,  and  the  execution 
creditors  would  come  in  as  first  in  priority. 

It  may  be  (in  another  aspect  of  the  case)  as  between  the  original  holders 
(the  bank)  and  the  endorser  (the  mortgagee)  that  the  note  has  been 
satisfied  and  discharged  by  the  payment  made,  if  so,  the  mortgage 
would  be  satisfied  likewise.  If  Morgan  has  a  right  to  follow  his  money 
and  recover  it  from  the  bank,  I  do  not  know  whether  the  bank  could  fall 
back  upon  the  mortgagee  for  indemnity.  If  they  could  he  would  be 
entitled  to  the  security  of  his  mortgage.  If  they  could  not,  the  mortgage 
would  be  at  an  end.  These  questions  it  is  impossible  to  determine  upon 
the  record  as  at  present  framed,  and  justice  cannot  be  done  in  the  premises 
without  having  these  points  ascertained.  What,  for  example,  is  Morgan's 
attitude  ?  Does  he  claim  to  be  a  purchaser  of  the  note  and  to  have  it 
held  in  trust  for  him  by  the  plaintifi",  or  does  he  claim  that  he  can  follow 
his  money  into  the  hands  of  the  bank  ?  Prima,  facie  the  mortgage  is 
satisfied,  because  the  plaintiff  has  not  been  called  upon  to  make  good  the 
note,  and  he  has  it,  in  fact,  in  his  hands  as  taken  up  by  the  money  he 
received  from  his  brother,  the  source  of  which  was  unknown  to  him. 
The  first  thing  for  the  plaintiff  to  prove  on  the  present  pleadings  and 
reference  is  that  all  his  liability  on  the  note  is  not  at  an  end,  and  I  see  no 
evidence  on  this  point.  The  note  itself  is  not  even  in  evidence.  In  the 
Master's  written  reasons  for  judgment  I  perceive  that  he  deals  with 
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And  the  petitioner  submitted,  that  inasmuch  as  the 
mortgage  was  given  as  security  for  the  payment  of  the 
note,  and  as  his  money  was  used  to  take  up  the  note  the 
note  was  never  discharged  or  satisfied,  but  he  was  entitled 
thereto,  and  to  the  benefit  of  the  security  in  question  in 
this  suit  which  was  given  by  the  maker  of  the  note  to 
secure  the  payment  thereof  :  that  as  the  said  moneys  were 
used  by  the  defendant  William  Jack  to  relieve  his  pro- 
perty from  the  charge  of  the  mortgage,  he  the  petitioner, 
was  entitled  to  follow  the  said  moneys,  and  to  claim  the 
benefit  of  the  mortgage  :  that  inasmuch  as  the  plaintiff 
repaid  to  him,  the  petitioner,  the  sum  of  $750  on  the  terms 
above  mentioned,  he,  the  petitioner,  was  entitled  to  have 
the  plaintiff  hold  the  mortgage  for  his  benefit  as  a  security 
for  the  said  $750  :  and  he  therefore  prayed  that  it  might 
be  declared  that  he  was  entitled  to  the  benefit  of  the  mort- 
gage in  question  herein,  to  the  extent  of  $750  and  interest 

the  case  as  if  the  note  was  paid,  though  with  Morgan's  money,  and  he 
says  the  effect  of  the  payment  of  the  note  was  to  relieve  W.  Jack's  pro- 
perty of  the  mortgage.  If  so,  the  plaintiff  (the  mortgagee)  cannot 
recover  upon  that  mortgage,  because  his  liability  upon  the  note  has  ceased. 

If  Morgan  seeks  to  have  the  benefit  of  that  security,  the  right  must  be 
asserted  not  under  the  ordinary  mortgage  judgment  but  upon  special 
pleadings  adapted  to  present  his  controversy  in  proper  shape  for  adjudica- 
tion. 

So  far  as  Morgan's  claim  upon  W.  Jack  is  concerned,  it  is  only  of  a 
debtor  and  creditor  character,  and  it  is  not  entitled  to  be  preferred  to  the 
lien  of  the  execution  creditors  upon  Jack's  land.  These  execution 
creditors  take,  of  course,  subject  to  the  plaintiff's  mortgage  and  to  what- 
ever is  due  thereon.  Morgan  may  have  an  equity  to  stand  in  the  shoes 
of  the  plaintiff,  not  on  account  of  any  application  of  the  principle  of 
following  trust  funds  or  ear-marked  moneys,  but  rather  through  his  right 
to  be  subrogated  to  the  remedies  of  the  mortgagee,  that  is  to  say  he  may 
have  a  right  to  get  the  benefit  of  the  security  given  by  the  maker  to  the 
endorser  to  the  extent  to  which  that  endorser  is  liable  on  the  note  :  Smith 
V.  Fralick,  5  Gr.  612.  But  the  case  in  this  aspect  has  not  been  properly 
presented  to  the  Master,  and  he  has  not  decided  upon  it,  nor  could  he 
properly  do  so  under  the  present  reference.  This  appeal  should  stand 
over  for  a  month  to  allow  the  plaintiff  or  Morgan  to  take  such  steps  by 
way  of  petition  in  this  action  as  they  may  be  advised,  and  failing  this 
the  appeal  should  be  allowed  with  costs.  If  a  petition  is  filed  all  costs  will 
be  reserved. 
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as  oertified  by  the  Master,  and  that  the  plaintiff  was  a 
trustee  for  him,  and  that  he  might  have  such  further  and 
other  relief  as  the  nature  of  the  case  might  require. 

The  petition  was  heard  on  February  11th,  1885,  before 
Boyd,  C. 

In  accordance  with  the  petition  the  evidence  showed  the 
facts,  shortly  stated,  to  be  that  W.  Jack  obtained  from 
Morgan  $4000  by  a  trick  or  fraud.  He  handed  $1000  of 
it  to  David  Jack,  who  was  not  aware  of  the  fraud,  and 
who  received  it  for  the  purpose  of  taking  up  the  note. 
Then  W.  Jack  absconded.  D.  Jack  took  the  money  to  the 
bank,  and  received  back  the  note  and  kept  it.  Morgan 
followed  W.  Jack  and  ascertained  about  the  $1000.  He 
then  brought  action  against  D.  Jack  to  recover  $1000, 
and  it  was  compromised  by  payment  of  $750  to  Morgan  ; 
and  a  bond  was  taken  from  Morgan  that  in  case  David 
Jack  failed  to  recover  the  amount  from  the  lands,  it  was  to 
b)e  repaid  by  Morgan. 

Lash,  Q.  C,  for  the  plaintiff*  and  the  petitioner  Morgan. 
Morgan  never  ceased  to  be  the  real  owner  of  the  money. 
Property  in  it  never  passed  out  of  him.  Treating  the  case 
as  one  between  Morgan  and  David  and  William  Jack,  the 
execution  creditors  have  no  higher  rights  than  Morgan. 
The  mortgage  was  taken  to  secure  payment  of  the  note. 
Morgan's  money  going  to  pay  the  note  gave  him  the  right 
to  hold  it,  and  to  get  the  benefit  of  the  security  on  the 
land:  Merchants  Bank  of  Canada  v.  Hancock,  6  0.  K 
285  ;  Hamilton  Provident  and  Loan  Society  v.  Gilbert, 
ih,  435  ;  The  Merchants  Express  Go.  v.  Morton,  15  Gr.  274  ; 
Forristal  v.  McDonald,  9  S.  C.  E.  12.  The  money  was 
obtained  by  a  false  pretence,  and  it  amounted  to  a  crime 
It  was  larceny  under  the  statute,  if  not  at  Common  law. 
There  was  a  false  pretence  of  a  fact,  i.  e.,  that  he  had 
bought  a  quantity  of  sheep  and  wanted  to  pay  for  them. 

2 — VOL.  X  O.K. 
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On  the  subject  of  subrogation  of  a  creditor,  see  Brandt  on 
Suretyship,  p.  380. 

Watson,  for  the  execution  creditors.  The  case  has  not 
been  carried  beyond  what  was  before  your  Lordship  at  the 
time  of  your  former  judgment.  It  was  then  held  that  the 
relation  was  one  of  debtor  and  creditor  only.  Morgan  took 
no  steps  to  follow  the  money  into  the  hands  of  the  bank. 
He  sued  D.  Jack  to  recover  the  money,  but  made  no  claim 
to  the  note  or  the  mortgage.  He  took  D.  Jack  as  his 
debtor,  and  so  took  the  matter  out  of  the  hands  of  the 
Court.  What  there  was  in  this  case  was  just  a  payment 
in  advance  by  Morgan  to  W.  Jack  for  certain  sheep.  The 
property  in  the  money,  therefore,  passed  to  W.  Jack  :  Gul- 
hane  v  Stuart,  6  0.  R.  97.  The  recital  in  the  mortgage 
shows  it  was  to  indemnify  the  mortgagee  for  payment  of 
the  note.  The  note  is  paid,  and  in  effect  the  mortgage  was 
discharged.  David  Jack  is  wholly  released  from  the  note,, 
and  has  possession  of  it.  See  Brandt  on  Suretyship,  p. 
358,  s.  285  ;  Constant  v.  Mattison,  22  111.  546  ;  Havens  v. 
Foudry,  4  Met.  (Ky.)  246  ;  Baylies  on  Sureties,  p.  370-1. 

Lash,  in  reply.  The  condition  and  proviso  in  the  mort- 
gage goes  beyond  mere  indemnity,  and  provides  that  the 
note  should  be  paid.  The  plaintiff  has  in  effect  paid  $750 
on  account  of  the  note.  The  money  was  obtained  from 
Morgan  on  statements  which  were  false,  not  on  any  agree- 
ment. 

March  4th,  1885.  Boyd,  C. — This  matter  comes  before 
me  again,  Morgan  having  actively  intervened,  but  no  sub- 
stantial change  has  been  made  in  the  aspect  of  the  case 
and  no  new  material  facts  have  been  introduced.  It 
appears  that  the  note  is  in  the  hands  of  David  Jack,  the 
plaintiff,  and  I  must  regard  it  as  having  been  paid  as 
against  him  and  the  land  in  question.  The  money  where- 
with it  was  paid  was  originally  derived  from  the  petitioner 
(Morgan),  under  such  circumstances  as  probably  would 
render  W.  Jack,  the  defendant  who  obtained  it,  liable 
criminally  for  false  pretences.    But  there  was  no  theft  of 
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the  monej'.  It  was  given  to  the  defendant  with  intent  to 
change  the  possession  and  the  property  so  far  as  Morgan 
was  concerned.  So  long  as  the  money  remained  with  the 
defendant  unapplied  it  might  have  been  traced  and  recalled, 
but  when  it  passed  from  his  hands  to  those  of  the  plaintiff, 
who  received  it  for  value  and  without  notice  of  any  fraud, 
it  appears  to  me  that  all  claim  or  equity  of  the  petitioner 
to  follow  that  money  ceased.  As  I  thought  before  so  I 
still  think,  that  the  relationship  between  Morgan  and  W. 
Jack,  quoad  this  money  was  then  nothing  more  or  higher 
than  that  of  debtor  and  creditor.  (See  the  language  of 
Christian,  L.  J.,  cited  in  Kirkpatrick  v.  Stephenson,  3  0.  R. 
at  p.  368). 

My  conclusion  is,  that  the  note  was  paid  by  the  trans- 
action in  evidence,  and  the  mortgage  discharged  so  as  to  give 
priority  to  the  execution  creditor.  The  appeal  is  allowed, 
with  costs,  and  the  petition  will  therefore  be  dismissed, 
with  costs. 

Since  I  wrote  the  foregoing  Mr.  Lash  has  handed  in  a 
reference  to  the  case  of  Gilbert  v.  Gonard,  33  W.  R.  302, 
where  money  had  been  lent  for  a  specific  purpose  and  had 
not  been  so  applied.  It  was  held  that  so  much  of  it  as 
could  be  traced  into  the  bank  where  it  had  been  deposited 
by  the  bailee  was  recoverable  from  his  trustee  in  bank- 
ruptcy. That  case,  though  treated  as  one  of  novelty,  is 
not  dissimilar  from  that  in  our  own  Court  of  Gamble  v. 
Lee,  25  Gr.  326,  which  I  did  not  lose  sight  of  in  consider- 
ing what  my  judgment  should  be  in  this  case.  Both  are 
cases  of  an  ear-marked  fund  remaining  in  the  possession  of 
the  person  who  occupied  a  fiduciary  or  quasi  fiduciary 
position,  with  reference  thereto,  and  which  the  plaintiff 
was  allowed  to  pursue  because  the  fund  had  not  been 
applied  as  he  had  designated.  But  the  applicability  of 
these  cases,  as  I  think,  ceases  when  the  fund  passes  to 
another  for  value,  and  who  takes,  as  here,  without  notice. 
It  strikes  me  that  the  principle  of  law  recognized  now  as 
well  settled  in  Moyce  v.  Newington,  4  Q.  B.  D.  32,  is 
applicable  to  this  case  rather  than  the  principles  referred 
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to  in  Gibert  v.  Gonard.  Cockburn,  C.  J.,  says,  in  Moyce  v. 
Newington :  "  Though  a  seller  is  induced  to  sell  by  the 
fraud  of  the  buyer,  and  though  it  is  competent  to  the  seller 
by  reason  of  such  fraud  to  avoid  the  contract,  yet,  till  he 
does  some  act  to  avoid  it,  the  property  remains  in  the 
buyer,  and  if  he  in  the  meantime  has  parted  with  the 
thing  sold  to  an  innocent  purchaser,  the  title  of  the  latter 
cannot  be  defeated  by  the  original  seller."  That  appears 
to  be  the  relative  position  of  the  plaintiff  and  Morgan 
quoad  this  money.  As  between  the  defendant.  Jack,  and 
the  plaintiff,  the  latter  was  not  a  volunteer  in  the  receiving 
of  this  money.  He  took  it  for  the  purpose  of  paying  the 
note  on  which  he  was  liable  and  as  to  which  the  defen- 
dant was  to  indemnify  him,  and  it  was  so  applied.  Even 
if  paid  directly  by  the  defendant  to  the  bank,  the  same 
doctrine  would  apply  to  prevent  Morgan  from  following 
his  money  into  the  hands  of  the  bank.  They  would  be 
holders  of  that  money  without  notice,  having  received  it 
in  payment  of  the  promissory  note  in  question.  I  cannot 
see  my  way  to  any  other  conclusion  than  that  this  note  is 
paid,  and,  if  so,  the  mortgage  is  satisfied.  I  have  found 
the  case  to  be  a  very  puzzling  one,  and  though  Morgan  is 
in  every  sense  a  meritorious  claimant  and  should  be  helped 
if  possible,  I  cannot  see  my  way  to  do  it  at  the  expense  of 
the  execution  creditors. 

A.  H.  F.  L. 


This  case  has  been  carried  to  the  Court  of  Appeal. 
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Ferguson  v.  Winsor. 

Rectifying  deed — Mutual  mistake — Parol  evidence — Corroborative  evidence — 
Parties — Registry  law — Uncertified  plan—R.  S.  0.  ch.  Ill,  sec.  82. 
subs.  2. 

A.  F.  sen.,  in  January,  1877,  conveyed  to  A.  F.  jun.  a  part  of  lot  7,  and 
A.  F.  jun.,  in  1879,  conveyed  the  same  to  H.  B.  In  October,  1877, 
A.  B\  sen.  executed  a  deed  purporting  to  convey  to  J.  S.  all  lot  7, 
without  excepting  any  portion,  J.  S.  giving  a  mortgage  back  to  secure 
the  purchase  money.  In  1878  A.  F.  sen,  died,  having  devised  to  M.  F. 
all  hi?  Tr  ds  not  previously  conveyed  by  him.  In  1882  M.  F.  conveyed 
all  lands  so  devised  to  him  to  the  plaintiff.  In  April,  1881,  J.  S.  failing 
to  pay  the  mortgage  debt,  the  executors  of  A.  F.  sen.  sold  the  property 
comprised  in  the  mortgage  deed  to  T.  G.,  and  in  1884  T.  G.  conveyed 
the  same  to  the  defendant. 

It  appeared  that  in  the  original  conveyance  to  J.  S. ,  and  in  all  the  subse- 
quent transactions  depending  thereupon,  vrithout  deceit  or  fraud  on 
either  side,  but  from  accident  and  ignorance,  there  had  been  the  same 
mutuality  of  mistake  between  the  parties  dealing  with  each  other,  not 
as  to  what  piece  of  land  was  sold  and  purchased,  nor  as  to  what  was 
intended  to  be  conveyed,  but  in  designating  the  land  as  the  whole  of 
lot  7  instead  of  only  the  part  thereof  intended  to  be  conveyed  and  dealt 
with. 

Held,  that  there  should  be  a  declaration  that  the  defendant  was  entitled 
to  that  portion  of  lot  7  only  which  was  intended  to  be  conveyed  and 
dealt  with,  and  no  more  ;  and  that  the  plaintiff  was  entitled  to  the 
residue  of  the  said  lot  excepting  that  part  conveyed  to  H.  B. 

Held,  also,  that  it  was  not  necessary  or  right  that  the  executors  of  A.  F. 
sen.  should  be  parties  to  the  action,  which  was  brought  for  the  rectifi- 
cation of  the  deeds  to  J.  S.  and  the  subsequent  deeds  depending  thereon. 

Held,  also,  that  though  a  plan  not  certified  as  required  by  the  registry 
law,  E/.  S.  0.  ch.  Ill,  sec.  82,  subs.  2,  had,  although  deposited  in  the 
registry  office,  no  effect  under  the  registry  law,  yet  in  a  deed  reference 
might  be  made  to  it,  as  it  might  to  any  other  document  in  the  registry 
office  or  elsewhere,  for  the  description  or  designation  of  a  lot. 

Held,  also,  that  the  rule  that  the  Court  will  not  interfere  to  rectify  an 
instrument  upon  parol  evidence,  on  the  ground  of  mutual  mistake,  when 
the  defendant  denies  that  there  was  such  mutual  mistake,  only  applies 
where  the  defendant  so  denying  was  a  party  to  the  instrument  in 
question. 

This  was  an  action  for  the  rectification  of  certain  deeds 
under  the  circumstances  mentioned  in  the  judgment. 

The  action  was  tried  at  L'Orignal,  on  April  8th,  1885, 
before  O'Connor,  J. 


W.  Mosgrove,  for  the  plaintiff. 

O'Gava  and  G.  McLaurin,  for  the  defendant. 
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The  arguments  adduced  and  the  authorities  cited  by 
counsel,  sufficiently  appear  in  the  judgment. 

July  13th,  1885.  O'Connor,  J.— In  the  year  1857, 
Amable  Foubert,  being  seized  in  fee  simple,  and  possessed 
of  lot  number  one,  in  the  first  concession  (old  survey)  of 
the  township  of  Cumberland,  in  the  county  of  Russell,  sub- 
divided and  laid  out  a  portion  thereof  as  village  lots.  Only 
two  rows  of  lots  were  laid  out.  They  fronted  on  two 
parallel  streets,  and  abutted  on  each  other.  A  plan  of  the 
village  plot  shewing  the  lots  and  the  position  of  the  plot 
relative  to  adjoining  parts  of  lot  number  14,  was  made  by 
a  Provincial  Land  Surveyor.  The  following  rough  sketch 
shews  the  lots  laid  out,  and  their  dimensions,  as  they 
appear  on  the  plan :    ( See  'plan  on  next  page.) 

This  plan  is  not  certified  or  in  any  way  identified  by 
the  signature  or  name  of  the  owner ;  but  is  certified  by 
the  surveyor  as  follows : 

"  Plan  of  part  of  the  village  of  Foubertville,  being  part 
of  lot  No.  14,  concession  1,  old  survey,  of  the  township 
of  Cumberland,  county  of  Russell.  Scale  one  chain  to  an 
inch." 

"Ottawa  11th  May,  1857. 

(Signed)      Wm.  McConnell,  P.  L.  Surveyor." 

It  was,  in  that  state,  registered  in  the  registry  office  for 
the  county  of  Russell  on  May  15,  1857. 

Amable  Foubert  died  in  November,  1878,  having  before 
then  made  his  will  with  several  codicils,  whereby  he 
devised  to  his  son  Michael  Foubert,  the  north  half  of  the 
west  half  of  the  east  half  of  said  lot  No.  14  in  the  first 
concession  of  the  township  of  Cumberland ;  and  also  the 
westerly  half  of  the  easterly  third  of  the  easterly  quarter 
of  said  lot  No.  14,  in  all  thirty  acres  more  or  less,  in  fee,  as 
stated  in  the  second  paragraph  of  the  plaintiff''s  claim. 

The  said  Amabie  Foubert,  deceased,  in  his  life  time,  by 
deed  of  conveyance  bearing  date  the  13th  day  of  January, 
1877,  for  a  nominal  consideration  of  one  dollar,  conveyed  to 
another  son,  Amable  Foubert,  the  younger,  part  of  lot.  No. 
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7  on  the  south  side  of  Queen  street  in  the  said  village  of 
Foubertville,  particularly  described  by  metes  and  bounds 
as  follows :  "  Commencing  at  a  point  in  the  south  boundary 
line  of  said  Queen  street,  distant  from  the  north  east  angle 
of  lot  No.  8  in  the  said  village,  sixty-six  feet;  thence 
south  parallel  to  the  boundary  line  between  lots  No.  7  and  8 
and  always  at  the  distance  of  sixty-six  feet  from  the 
eastern  boundary  line  of  said  lot  No.  8,  a  distance  of 
ninety-nine  feet ;  thence  east  parallel  to  the  southern 
boundary  line  of  said  Queen  street,  and  always  at  the 
distance  of  ninety -nine  feet  from  said  Queen  street,  a 
distance  of  sixty-six  feet;  thence  north  parallel  to  the 
boundary  line  between  lots  No.  6  and  7  on  saiu  Queen 
street,  and  always  at  the  distance  of  one  hundred  and 
thirty- two  feet  from  the  boundary  line  between  said  lots 
No.  7  and  8,  a  distance  of  ninety-nine  feet ;  thence  west 
along  the  southern  boundary  line  of  said  Queen  street,  and 
parallel  to  the  Northern  boundary  line  of  said  Queen  street, 
and  always  at  the  distance  of  ninety-nine  feet  from  the 
southern  boundary  line  of  said  lot  No.  7,  a  distance  of 
sixty-six  feet  to  the  place  of  beginning.  This  deed  was 
registered  in  the  said  registry  office  on  the  19th  day  of  the 
same  month  of  January  in  book  No.  6,  for  the  township  of 
Cumberland. 

Amable  Foubert,  the  younger,  by  deed  of  conveyance 
bearing  date  the  31st  day  of  December,  1879,  for  the  con- 
sideration therein  expressed  of  $120,  conveyed  the  last 
mentioned  parcel  of  land  in  fee  to  one  Henry  Byrnes,  as 
part  of  lot  No.  7,  on  the  south  side  of  Queen  street,  in  the 
said  village  of  Foubertville,  and  by  the  same  particular 
description,  and  metes  and  bounds  as  stated  in  the  next 
prior  deed ;  but  it  is  not  stated  to  be  part  of  lot  No.  14  in 
the  first  concession  of  the  township,  though  stated  to  be 
in  the  township  of  Cumberland. 

This  deed  also  was  registered  in  the  same  registry  office, 
and  in  book  No.  9  for  the  township  of  Cumberland,  on  the 
2nd  of  June,  1882.  But  Byrnes  had  gone  into  possession 
of  the  land  immediately  on  the  execution  of  the  deed  to 
him,  and  made  improvements,  and  he  is  still  in  possession 
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There  is  some  evidence  that  Amable  Foubert,  the 
younger,  had  been  in  possession  before  that,  and  had  made 
some  improvements  thereon,  and  fenced  it. 

On  the  4th  of  October,  1877,  the  said  Amable  Foubert, 
the  elder,  since  deceased,  by  deed  of  that  date  purported  to 
convey  to  one  James  Stevenson,  in  fee,  for  the  considera- 
tion in  the  deed  expressed,  of  $300,  those  certain  parcels 
of  land,  &;c.  "in  the  village  of  Foubertville  in  the  town- 
ship of  Cumberland,"  &c.,  "'and  better  known  and  described 
as  follows,  that  is  to  say,  village  lot  No.  7  on  the  south 
side  of  Queen  Street,  and  village  lot  No.  7  on  the  north 
side  of  Market  street  of  said  village  of  Foubertville,  and 
being  part  of  lot  No.  14,  first  concession  0.  S.  of  the  town- 
ship of  Cumberland,  aforesaid,  Ottawa  front  as  per  plan  of 
said  village  registered  in  the  registry  office  of  the  county 
of  Russell,  aforesaid."  This  deed  was  also  registered  in 
the  same  office  and  book  as  the  next  preceding  one,  on  the 
11th  of  October,  1877. 

Stevenson  paid  only  part  of  the  purchase  money,  and 
gave  a  mortgage  on  the  same  parcel  of  land  by  the  same 
description  to  secure  payment  to  Foubert  of  the  balance, 
$151.25  ;  which  mortgage  was  registered  with  the  deed  of 
conveyance.  Stevenson  was  in  possession  at  the  time, 
made  fences  on  the  place,  and  worked  it  until  it  w^as  sold 
under  the  mortgage  as  will  appear  hereafter. 

The  difficult3^  which  ultimately  has  given  rise  to  this 
action  recurs  to,  and  is  founded  upon,  the  deed  of  the  4th 
of  October,  1877,  from  Amable  Foubert,  deceased,  to 
Stevenson.  The  deed  purports  to  conv^ey  the  whole  of  the 
two  lots  numbered  seven — one  of  th.  >\\  fronting  on  Queen 
street,  the  other  on  Market  street.  Jiu  i  the  plaintiff  alleges 
that  only  parts  of  those  lots  were  sold  and  intended  to  be 
conveyed.  A  creek,  which  is  indicated  on  the  sketch,  siqjra, 
by  a  line  of  dots,  runs  through  both  lots  seven,  so  that 
a  line  drawn  from  a  point  on  the  south  side  of  Queen  street 
at  a  distance  of  sixt3^-six  feet  from  t'le  south-east  angle  of 
lot  No.  8  through  the  creek  forms  a  ^.arallelogram  of  one 
chain,  or  sixty-  six  i'eet  in  width  through  from  Queen  street 
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to  Market  street,  between  No.  8  and  the  creek,  that  is, 
between  No.  8  on  the  west  and  the  creek  on  the  east  side. 
This  parallelogram,  the  plaintiff  says,  is  the  land  which 
Stevenson  purchased  and  which  was  intended  to  be  con- 
veyed, and  that  the  whole  of  lots  7,  as  designated  on  the  plan 
were  inserted  in  the  deed  by  mistake :  that  the  mistake 
was  mutual,  and  made  without  fraud,  and  that  all  parties 
concerned  were  ignorant  of  the  mistake  and  conducted 
themselves  with  reference  to  the  property,  and  used  it  as 
if  the  deed  of  conversance  was  according  to  the  intention 
and  contract  of  the  parties.  The  error  in  the  deed  was 
discovered  by  accident  about  a  year  before  this  action  was 
commenced.  Several  questions  have  been  raised  by  the 
parties,  but  this  alleged  mistake  is  the  principal  one. 

The  plaintiff  claims  that  under  two  deeds  of  conveyance 
dated  the  21st  day  of  July,  1882  (one  made  apparently  to 
correct  some  supposed  error  in  the  other),  Michael  Foubert 
conveyed  to  the  plaintiff  in  fee  all  the  parcels  of  land 
devised  to  him  by  the  will  of  his  father,  the  said  Amable 
Foubert  deceased,  and  which  parcels  so  devised  are  de- 
scribed above.  These  parcels,  or  one  of  them  includes  the 
village  plot  called  Foubertville,  so  that  by  virtue  of  such 
conveyance  the  plaintiff  owns  all  the  lots  in  the  said 
village  except  such  as  had  been  sold  or  conveyed  by  the 
said  Amable  Foubert,  the  testator,  in  his  lifetime. 

The  consideration  money  paid  by  the  plaintift  to  Michael 
Foubert  was  the  sum  of  $1200. 

The  defendant  alleges  title  in  himself  to  the  whole  of  the 
two  lots  No.  7,  as  laid  down  on  the  plan  of  1857  ;  and  also 
to  a  strip  about  a  chain  wide  (or  a  little  more)  from  Queen 
street  to  Market  street  along  the  east  side  of  the  lots  No. 
7,  which  it  is  said  the  old  man  Foubert  reserved  and  used 
for  a  road  from  the  front  part  to  the  rear  part  of  his  farm, 
through  the  village  which  divided  his  farm  in  two  parts, 
and  which  reservation  for  a  road  ought  to  have  been  shown, 
but  was  not  shown,  on  the  plan  of  the  village ;  instead  of 
which  lots  No.  7  appear  on  the  plan  to  abut  on  the  west- 
erly boundary  of  lot  No.  6.    But  this  is  clearly  a.  mistake, 
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for  by  actual  measurement  made  on  the  ground  by  Mr. 
Lough,  a  surveyor,  about  a  week  before  the  trial,  the  land 
for  such  a  road  is  there,  as  he  showed  by  a  plan  of  his  own 
which  he  produced  at  the  trial,  and  which  was  filed  :  and 
the  lots  which  the  defendant  has  enclosed  as  lots  No.  7  have 
a  frontage  on  Queen  street  and  on  Market  street  severally 
of  three  chains  and  fourteen  links,  instead  of  two  chains 
and  sixteen  links  as  appears  by  the  original  and  registered 
plan.  The  fact  of  this  error  is  also  established  by  other 
evidence,  and  especially  by  the  fact  that  Stevenson  measured 
and  enclosed  one  chain  wide  eastward  from  lot  No.  8  ;  and 
Byrnes,  another  chain  wide  eastward  from  Stevenson's 
enclosure,  and  yet  there  is  a  space,  one  chain  and  fourteen 
links  to  lot  No.  6. 

This  point  of  the  case  will  appear  more  fully  on  a  review 
of  the  evidence. 

The  defendant  was  acquainted  with  the  place  for  many 
years,  and  owned  other  lots  in  the  village ;  and  when 
Michael  Foubert,  who  was  in  his  employment,  wanted  to 
sell  his  property,  the  defendant  who  was  on  friendly  terms 
with  the  plaintiff  and  her  husband,  Dr.  Ferguson,  called 
on  her  several  times,  urging  her  strongly  to  purchase  this 
property  from  Michael,  that  is,  the  land  devised  to  Michael 
Foubert  by  the  will ;  he  represented  it  as  a  most  desirable 
bargain  at  $1,200,  and  amongst  the  inducements  he  pointed 
out  was  the  fact  that  she  w^ould  have  this  piece  of  land 
between  the  creek  and  Mrs.  Foubert's,  that  is,  between  the 
creek  and  No.  6.  The  plaintiff  swears  to  this  positively, 
and  she  is  corroborated  therein  by  her  husband,  Dr.  Fer- 
guson, who  further  swears  that  the  defendant  pointed 
that  out  to  him  on  the  ground.  The  plaintiff  was,  to  some 
extent  at  least,  persuaded  by  the  defendant,  to  entertain 
the  proposal,  and  enter  into  the  transaction. 

In  the  year  1881,  after  the  death  of  old  Mr.  Foubert, 
Stevenson  having  failed  to  pay  the  mortgage  money  due 
on  the  mortgage  which  he  had  given,  the  executors  of  old 
Mr.  Foubert,  advertized  the  property  comprised  therein 
for  sale  under  the  mortgage,  and  it  was  sold  to  Thomas 
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Gordon  and  John  Shirkey,  carriage-makers,  and  copartners 
in  business,  and  on  the  18th  of  April,  1881,  a  deed  of  con- 
veyance in  fee  was  executed  to  them  by  the  executors,  in 
consideration  of  $160  ;  the  property  being  described  as  it 
was  in  the  mortgage,  and  in  the  deed  from  Foubert  to 
Stevenson. 

Gordon  and  Shirkey  went  into  possession  of  the  same 
strip  of  land,  extending  from  lot  No.  8  to  the  creek,  of 
which  Stevenson  had  been  in  possession  before,  and  made 
valuable  improvements  thereon.  On  the  24th  of  December, 
1881,  John  Shirkey  released  all  his  right  to  and  interest 
in  the  said  lots  to  the  said  Thomas  Gordon  ;  and  on  the 
1st  of  February,  1884,  the  said  Gordon  by  deed  conveyed 
to  the  defendant  for  the  consideration  of  $3,500,  the  same 
description  of  the  property  being  continued. 

A  short  time  before  the  sale  to  the  defendant,  Gordon 
applied  to  John  Tytler,  a  farmer  in  the  adjoining  township 
of  Clarence,  who  was  agent  for  the  Canada  Permanent 
Loan  Society,  for  a  loan  on  mortgage  on  this  property,  and 
Tytler  having  inspected  and  valued  the  property  sent  the 
application  and  an  abstract  of  title  from  the  registry  office 
to  the  agents  of  the  company  at  Toronto,  but  the  applica- 
tion was  refused  on  account  of  difficulty  about  the  title. 
Tytler  informed  Gordon  of  the  refusal,  but  without,  it 
seems,  stating  or  knowing  the  cause  of  refusal.  Then 
Gordon  sold  and  conveyed  to  the  defendant.  In  a  short 
time  afterwards  Tytler  received  the  abstract  and  papers 
back  from  the  office  of  the  company,  at  Toronto,  and  then 
discovered  that  the  difficulty  arose  from  the  fact  that  when 
he  made  the  valuation  of  the  property  he  was  told  Gordon's 
property  was  composed  of  No.  7,  and  he  drew  out  the 
application  for  a  mortgage  on  No.  7,  whereas  the  plan 
and  abstract  showed  lots  of  which  a  part  had  been  sold  and 
conveyed  to  Byrnes,  which  Tytler  did  not  know,  as  he  did 
not  know  that  No.  7  as  shown  on  the  plan  extended  east- 
wai'd  across  the  creek.  Tytler  then  told  both  Gordon  and 
the  defendant  of  the  misundei'standing. 
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Immediately  after  obtaining  this  information,  the  defen- 
ant  took  his  deed  to  Ottawa  and  consulted  a  lawyer 
thereon,  and  on  his  return  asserted  title  to  the  land  east- 
ward of  the  creek,  and  drove  the  plaintiff's  servants  from 
work  thereon. 

Having  selected  the  most  important  parts  of  the  evidence 
bearing  on  the  main  questions  at  issue,  I  will  let  the 
witnesses  speak  for  themselves. 

[The  learned  Judge  then  repeated  certain  portions  of 
the  evidence  at  length,  and  proceeded  as  follows  :] 

There  is,  I  think,  the  [highest  degree  of  probability, 
hardly  the  chance  of  a  shade  of  doubt,  that  Gordon  sold 
^nd  the  defendant  bought  the  strip  of  land,  being  two 
ordinary  village  lots,  extending  from  Queen  street  to 
Market  street,  and  bounded  on  the  west  by  No.  8,  owned 
and  occupied  by  Major,  and  on  the  east  by  the  creek,  and 
that  that  piece  of  land  was  known  as  and  called  lot  No.  7. 
fronting  on  each  of  the  streets  :  and  there  is,  in  my  mind 
as  little  doubt,  no  doubt  in  fact,  that  the  deed  from  Gordon 
to  the  defendant  was  intended  to  convey  that  piece  of 
property,  and  no  more.  Their  minds  were  in  perfect 
accord  on  that  subject. 

I  am  equally  well  convinced  that  the  defendant  knew 
nothing  of  the  error  respecting  No.  7  on  the  plan,  until 
after  the  conveyance  to  him,  and  he  was  in  occupation 
when  he  was  informed  by  Tytler. 

I  therefore^conclude,  upon  the  whole  evidence,  that  there 
was  a  mutual  mistake,  without  deceit  or  fraud  on  either 
side,  between  Amable  Foubert  and  Stevenson,  not  as  to 
what  piece  of  land  was  sold  and  purchased,  nor  'as  to  what 
was  intended  to  be  conveyed,  but  in  designating  the 
land  conveyed  as  No.  7  according  to  the  plan,  instead  of 
part  of  No.  1,  between  the  creek  and  No.  8.  Griser  who 
prepared  the  deed  has  explained  how  the  error  occurred ; 
and  it  was  by  accident  and  ignorance. 

It  is  to  be  remembered,  too,  that  Foubert  was  an  illiter- 
ate old  man  who  had  to  trust  to  others  to  transact  such 
business  for  him ;  and  he  probably  thought  that  accuracy 
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respecting  the  number  was  o£  no  importance  as  he  and 
Stevenson  understood  each  other,  and  both  knew  the  piece 
of  land  they  were  dealing  about.  The  same  error  and 
mutuality  of  mistake  pervaded  the  succeeding  transactions, 
the  sale  and  conveyance  by  the  executors  to  Gordon  and 
Shirkey,  and  the  sale  and  conveyance  from  Gordon  to  the 
defendant ;  and  on  the  other  hand  I  am  equally  clear  that, 
the  plaintiff  thought  that  she  was  buying  from  Michael 
Foubert,  and  that  he  conveyed  to  her  all  the  land  between 
No.  6  Mrs.  Foubert's  lot,  on  the  east  side  to  the  creek  on 
the  west  side,  except  the  piece  which  was  owned  by  Byrnes. 
No  doubt  Michael  thought  the  same,  and  the  defendant,  I 
feel  convinced,  thought  so,  and  so  represented  to  the 
plaintiff,  as  an  argument  to  persuade  her  to  enter  into  the 
transaction. 

These  are  the  conclusions  to  which  my  mind  is  led  by 
the  facts  ;  and  I  do  not  see  how  any  judicial  mind  can  be 
led  to  conclusions  materially  different. 

Such  being  the  case,  it  appears  to  me  to  be  disposed  of 
by  Arner  v.  McKenna,  9  Gr.  226  ;  Wigle  v.  Setterington, 
19  Gr.  512  ;  Dominion  Loan  and  Savings  Society  v.  Dar- 
ling, 27  Gr.  68 ;  Story's  Equity  Juris,  sees.  154-157  ; 
White  V.  White,  15  Eq.  247;  De  La  Touche's  Settlement, 
19  Eq.  599  ;  Kerr  on  Fraud  and  Mistake,  1st  ed.,  pp.  349- 
350,  notes  (g),  (h),  and  (i),  on  p.  350,  and  cases  cited  : 
Harris  v.  Pepperell,  5  Eq.  1 ;  Pollock  on  contracts,  3rd 
ed.,  pp.  484,  485 ;  In  re  Boutter,  Ex  parte  National  Pro- 
vincial Bank  of  England,  4  Ch.  D.  241 ;  Taylor's  Equity 
Juris,  pp.  46-48,  sees.  Ill,  112,  113;  Brown  v.  Lamphear, 
35  Verm.  252;  Murray  v.  Parker,  19  Beav.  305,  308,  per 
Sir  John  Romilly,  M.R.,  Ramsbottom  v.  Gosden,  1  V.  &  B. 
165  ;  Clowes  v.  Higginson,  ibid.  524. 

Counsel  for  the  defendant  urged  several  matters,  besides 
strongly  contesting  the  main  point,  against  the  plaintiffs 
claim.  I  do  not  think  it  necessary  to  deal  with  all  of; 
them,  but  will  notice  those  which  I  think  deserve  special 
attention.  One  of  the  objections  was  that  the  executors  of 
the  late  Amable  Foubert  ought  to  be  parties  to  this  suit. 
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I  do  not  see  why  they  should  be  parties,  or  what  object 
could  be  gained  by  making  them  parties,  I  think  rather 
that  they  ought  not  to  be  parties,  and  could  not  properly 
be  made  so. 

It  was  further  objected  that  the  plan  was  not  such 
as  is  required  by  the  Registry  Law,  K  S.  0.  ch.  Ill, 
sec.  82,  sub-sec.  2.  It  is  quite  true  that  the  plan  was 
not  certified  according  to  the  requirments  of  the  Registry 
Law  of  the  time,  and  that  the  error  has  not  since  been 
rectified,  and  therefore  the  registrar  could  not  treat,  nor 
has  he  treated  it  as  sufficient  to  authorize  the  registration 
of  deeds  affecting  village  lots  merely  as  such.  Hence  the 
deeds  affecting  village  lot  No.  7  were  registered,  and  deeds 
affecting  the  other  village  lots  conveyed,  so  far  as  disclosed 
by  the  evidence,  were  registered  as  parts  of  lot  14  in  the 
first  concession  of  the  township  of  Cumberland,  and  not  in 
a  separate  register  book  for  village  lots.  The  registry,  or 
filing  of  the  plan  in  the  registry  office,  had  no  effect,  I 
apprehend,  under  the  registry  laws. 

But  reference  might  be  made  to  it  there,  as  it  might  to 
that  or  any  other  document  there  or  elsewhere,  in  a  deed 
for  the  description  or  designation  of  a  lot  called  a  village 
lot,  being  part  of  a  township  lot,  even  if  not  stated  in  the 
deed  to  be  part  of  a  township  lot,  provided  reference  was 
made  in  the  deed  to  that  particular  plan  or  other  document 
for  the  description,  and  even  popular  understanding  may 
be  referred  to  for  the  same  purpose,  when  it  is  capable 
of  proof:  Dougall  v.  The  Sandwich  and  Windsor  Plank 
and  Gravel  Road  Co.,  12  U.  C.  R.  59.  As  to  reputation  of 
this  kind,  McMurray  v.  Spicer,  5  Eq,  527  at  p.  537. 

It  is  also  said  the  evidence  adduced  in  this  case  upon 
which  rectification  of  the  deed  is  asked  is  only  parol,  and 
that  the  Court  will  not  interfere  upon  such  evidence,  when 
the  defendant,  as  he  does  here,  denies  that  there  was  a 
mutual  or  any  mistake  or  error.  For  the  rule  so  laid  down 
there  is  respectable  authority.  But  that  expression  of  the 
rule,  though  often  used  in  the  books,  is  not  strictly  accu- 
rate.   The  denial  must  be  by  a  party  to  the  instrument : 
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Pollock  on  Contracts,  3rd  ed.,  p.  486.  Here  the  partj^  who 
alone  could  deny  effectively — Stevenson — admits  the  mis- 
take. The  defendant;  not  being  a  party  to,  or  present  at 
the  making  of  the  agreement,  knows  nothing  about  it,  and 
his  denial  is  valueless. 

However,  the  rule  expressed  in  either  form  is  not 
necessary  to  a  decision  of  this  case.  Here  the  parol 
evidence  is  corroborated  by  facts  of  an  undoubted  and 
unequivocal  character,  such  as  the  explanation  given  by 
the  person  who  prepared  the  deed,  the  acts  of  the 
grantee,  who  measured  his  lot,  went  into  visible  pos- 
session, and  cultivated  the  land  according  to  the  true 
understanding  and  contract  between  him  and  the  grantor 
then  living,  the  like  conduct  and  user  of  the  place,  the 
particular  measurement  of  the  lot  with  a  view  to  the 
erection  of  valuable  permanent  improvements,  and  the 
erection  of  those  improvemonts  by  Gordon  and  Shirkey, 
the  sale  by  Gordon  in  that  way,  and  the  transfer  of  the 
actual  possession  in  the  same  state  by  Gordon  to  the 
defendant ;  the  representations  made  by  the  defendant  to 
the  plaintiff  to  induce  her  to  purchase,  and  finally  the 
general  understanding  respecting  the  lot  7  in  the  neigh- 
bourhood regarded  in  connection  with  the  fact  that  old 
Mr.  Foubert  prior  to  the  conveyance  to  Stevenson,  but 
after  the  bargain  was  made  with  him,  conveyed  to  his  son 
Amable  a  part  of  lot  7  next  to  the  creek  east  of  it ;  and 
the  old  man's  continued  user  of  the  rest  of  lot  7,  to  the 
time  of  his  death,  lift  the  case  completely  out  of  the  rule, 
and  are  abundant  evidence  in  corroboration  of  the  parol 
evidence  of  a  case  for  the  interference  of  the  Court. 

It  appears  at  first,  unaccountable  that  the  road  which 
old  Mr.  Foubert  reserved  for  private  use  between  lots  6 
and  7,  was  not  laid  down  or  in  any  way  designated  on  the 
village  plan ;  but  Dr.  Ferguson's  evidence  affords  a  clue  to 
the  solution  of  that  enigma.  He  says  that  it  was  reserved 
as  a  private  road  to  the  farm ;  that  is  why  it  was  not  shewn 
on  the  map. 
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I  infer  from  this  that  it  was  probably  considered  that  if 
it  was  shown  on  the  map  or  plan  it  would  be  regarded  as 
dedicated  to  the  public,  and  become  a  public  instead  of  a 
private  road. 

But  the  defendant  has  taken  possession  not  only  of  all 
lot  7,  except  Byrnes's  part,  but  of  this  private  road  also. 

.It  was  also  urged  that  the  defendant  was  a  purchaser 
for  value  without  notice,  a  stranger  to  the  transaction 
between  old  Mr.  Foubert  and  Stevenson ;  and  that  the 
plaintiff  is  a  volunteer,  and  therefore  not  entitled  to  the 
relief  sought  as  against  the  defendant  under  the  circum- 
stances. But  the  plaintiff  is,  on  the  contrary,  a  purchaser, 
for  value ;  and,  as  shown,  she  became  a  purchaser  largely, 
if  not  wholly,  persuaded  thereto  by  the  defendant,  and 
upon  his  representation  that  she  would  by  the  purchase 
acquire  all  lot  No.  7  between  the  creek  and  No.  6 — Mrs. 
Foubert's  lot — except  Byrnes's  piece,  about  which  there  was 
no  question. 

In  this  latter  regard  the  defendant's  claim  and  conduct 
are  tainted  with  bad  faith,  amounting  to  fraud.  Upon  the 
facts,  and  looking  at  the  circumstances,  I  am  constrained 
to  hold  that  he  had  notice  and  complete  knowledge  of  the 
facts  ;  that  he  knew  he  was  purchasing,  and  as  a  fact  pur- 
chased, only  the  land  between  No.  8  and  the  creek ;  that 
his  attempting  to  take  advantage  of  the  error  in  his  deed 
and  in  the  prior  deeds,  on  subsequent  and  merely  accidental 
discovery  of  the  error,  to  grasp  land  which  does  not  justly 
or  at  all,  belong  to  him,  was  unconscientious,  dishonest,  and, 
indeed,  fraudulent.  Michael  Foubert  took  the  property 
by  devise  in  his  father's  will,  and  the  plaintiff  purchased 
from  him  for  a  valuable  consideration.  The  whole  object- 
tion  or  the  essential  part  thereof  is  settled  by  Murray  v. 
Parker,  19  Beav.  305,  and  by  other  authorities. 

It  will  be  declared  that  the  defendant  is  entitled  to  that 
part  of  lot  No.  7  fronting  on  Queen  street  towards  the 
north,  and  on  Market  street  towards  the  south,  bounded 
on  the  east  side  thereof  by  a  line  to  be  drawn  commencing 
at  a  point  on  the  south  side  of  Queen  street  at  the  distance 
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of  66  feet,  or  one  chain,  eastward  from  the  north-east  angle 
of  lot  No.  8 ;  thence  southward,  always  at  a  distance  of 
66  feet,  or  one  chain,  from  the  eastern  boundary  of  said  lot 
No.  8,  to  the  said  Market  street ;  the  said  parcel  of  land 
so  bounded  being  a  parallelogram  having  a  froatage  on 
Queen  street  and  on  Market  street  respectively  of  66  feet, 
or  one  chain ;  and  that  the  said  defendant  is  entitled  to  no 
more  or  other  part  of  said  lot  No.  7.  That  the  plaintiff  is 
entitled  to  the  remainder  or  residue  of  said  lot  No.  7,  save 
and  except  the  part  thereof  theretofore  conveyed  to  and 
owned  by  Henry  Byrnes  ;  and  that  the  same,  with  that 
exception,  be  vested  in  the  plaintiff  by  an  order  of  this 
Court ;  and  that  the  defendant  be  ordered  to  deliver  up  to 
the  plaintiff,  or  her  agent,  possession  of  the  land  so  vested 
in  her. 

Considering  the  nature  of  the  defendant's  statement  of 
defence,  and  his  conduct  in  the  whole  matt  el*,  and  all  the 
circumstances  as  shown  by  the  evidence,  I  think  I  cannot 
do  otherwise  than  allow  the  plaintiff  her  costs  of  this  suit 
against  the  defendant. 

A.  H.  F.  L. 

This  case  has  been  carried  by  way  of  appeal  to  the 
Divisional  Court. 
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[QUEEN'S  BENCH  DIVISION.] 

Re  Fenton  et  al.  v.  The  Cojiporation  of  the 
County  of  Simcoe. 

Municipal  law — Incorporation  of  Village — 4^  Vic.  ch.  18,  sec.  9  [0.) — 
Census-  -By-law — Illegality — Matters  not  appearing  on  face  oj  hy-laio — 
Power  to  quash — Estoppel — Laches. 

On  an  application  to  quash  a  by-law  incorporating  a  portion  of  township 
territory  as  a  village, 

Held,  that  the  power  of  the  Court  to  quash  an  illegal  by-law  is  not 
limited  to  cases  where  illegality  appears  upon  the  face  of  the  by-law, 
but  extends  to  cases  where  the  illegality  shewn  is  entirely  extraneous. 

Enquiry  may  in  every  case  be  had  upon  affidavits  as  to  the  existence  of 
the  facts  constituting  the  statutory  conditions  precedent  to  the  passing 
of  the  by-law,  and  as  to  any  illegalty  in  the  manner  of  its  being  passed. 

The  applicants  in  this  case  had  all  voted  at  the  municipal  elections  h olden 
for  the  village  as  incorporated  by  the  by-law  in  question  ;  one  of  them 
had  been  a  candidate  for  the  office  of  reeve,  and  another  had  been 
elected  to  the  school  board,  but  none  of  them  had  in  any  way  promoted 
the  passing  of  the  by-law,  or  had  any  part  in  the  taking  of  the  census 
objected  to  : 

Held,  that  the  applicants  were  not  estopped  from  moving  to  quash  the 
by-law. 

Semble,  that  the  by-law  incorporating  the  village  was  not  necessarilj^ 
illegal  by  reason  of  the  mere  fact  that  the  census  was  in  reality  taken 
before  the  by-law  authorizing  the  enumeration  of  the  people  had  been 
passed  by  the  county  council. 

But  where  the  census  was  shewn  to  be  wholly  unreliable,  and  untrue  in 
fact,  effect  was  given  to  this  objection. 

Semble,  that  although  a  motion  to  quash  a  by-law  cannot  be  entertained 
unless  made  within  a  year  from  the  passing  of  the  by-law,  it  does  not 
follow  that  an  application  made  within  the  year  may  not  be  successfully 
answered  by  shewing  laches  of  the  applicant,  though  in  this  case  no 
such  laches  existed. 

September,  29,  1885.  Aylesiuorth  moved  to  quash  by- 
law No.  379  of  the  county  of  Simcoe,  separating  the 
village  of  Beeton,  in  the  township  of  Tecumseth,  in  the 
said  county,  from  the  corporation  of  the  said  township  and 
forming  it  into  a  separate  corporation  under  the  style  and 
title  of  the  village  of  Beeton,  upon  the  grounds : 

1.  That  by-law  No.  379  was  passed  without  there  being 
any  previous  census  of  the  unincorporated  village  with  its 
immediate  neighborhood  taken  under  the  direction  of  the 
county  council,  the  pretended  census  of  the  said  village 
and  neighborhood  alleged  to  have  been  taken  prior  to  the 
passing  of  by-law  No.  379  having  been  taken  (so  far  as  it 
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was  ever  taken)  without  any  previous  direction  of  the 
county  council,  and  before  the  passing  of  by-law  No.  376 
appointing  a  census  enumerator  for  the  said  village. 

2.  That  the  census  returns  upon  which  by-law  No.  379 
was  passed  were  inaccurate,  false,  and  entirely  unreliable, 
and  did  not  truthfully  show  the  actual  number  of  inhabi- 
tants then  in  fact  residing  in  the  said  village  and  the 
immediate  neighborhood. 

3.  The  village  and  neighborhood  incorporated  by  by- 
law No.  379  did  not,  at  the  time  the  by-law  was  passed, 
contain  and  had  not  since  contained  over  750  inhabitants, 
or  nearly  so  many  as  750  inhabitants. 

4.  The  boundaries  of  the  village  as  declared  by  by-law 
No.  379  were  not  the  same  as  the  boundaries  of  the 
unincorporated  village  with  its  immediate  neighborhood, 
described  by  metes  and  bounds  in  by-law  No.  376,  and  the 
territory  described  in  by-law  No.  376,  the  inhabitants  of 
which  were  supposed  to  have  been  counted  by  the  census 
enumerator,  was  a  larger  territory  than  that  afterwards 
incorporated  by  by-law  No.  379. 

McCarthy,  Q.C.,  and  Pepler,  contra. 

The  arguments  and  cases  cited  appear  in  the  judgment. 

October  IS,  1885.  Wilson,  C.  J. — The  objections  may 
be  stated  as  follows  : 

1.  That  a  census  was  not  taken  under  the  authority  of 
the  council,  nor  was  an  enumerator  appointed  to  take 
the  census  before  by-law  No.  379  incorporating  the  village 
w^as  passed  by  the  county  council. 

2.  That  within  the  limits  described  in  that  by-law  there 
were  not  at  the  time  when  the  by-law  was  passed  more 
than  750  inhabitants. 

3.  That  the  census  has  by  by-law  376  been  directed  to 
he  taken  for  a  different  area  than  was  incorporated  by  by- 
kw  379. 

[the  learned  Chief  Justice  first  referred  to  the  difference 
in  the  two  by-laws  as  to  the  boundaries  of  the  village 
and  neighborhood,  set  out  in  the  4th  objection,  and  then 
proceeded  :] 
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As  to  the  objection  that  the  census  was  not  taken  under 
the  authority  of  the  county  council,  and  that  the  by-law 
authorizing  it  was  not  passed  until  after  the  census  had  been 
taken,  the  Municipal  Act,  1883,  sec.  9,  enacts  that  "  when 
the  census  returns  of  an  unincorporated  village  with  its 
immediate  neighbourhood  taken  under  the  direction  of  the 
county  council  in  which  the  village  and  its  neighbourhood 
are  situate  show  that  the  same  contain  over  750  inhabitants, 
and  when  the  residences  of  such  inhabitants  are  sufficiently 
near  to  form  an  incorporated  village,  then,  on  petition  by 
not  less  than  100  resident  freeholders  and  householders  of 
the  village  and  neighbourhood,  of  whom  not  fewer  than 
one-half  shall  be  freeholders,  the  council  of  the  county 
shall  by  by-law  erect  the  village  and  neighbourhood  into 
an  incorporated  village,  apart  from  the  township  in  which 
the  same  is  situate,  by  a  name  and  with  boundaries  to  be 
respectively  declared  in  the  by-law." 

[The  learned  Chief  Justice  here  set  out  the  evidence  of 
several  of  the  deponents  in  the  affidavits  filed,  and  con- 
tinued :] 

/  In  my  opinion,  the  census,  if  it  may  be  called  a  census, 
lilvas  very  improperly  taken,  according  to  the  account  given 
of  it  by  Mr.  Atkins  himself,  the  one  who  took  the  census 
and  one  of  the  deponents,  and  the  whole  of  the  proceedings 
to  procure  the  incorporation  were  hurried  through  in  a  very 
irregular  way.  A  public  meeting  was  held  on  the  9th  of 
June  to  consider  about  the  incorporation  of  the  village  ;  a 
census  was  to  be  taken,  and  Atkins  was  recommended  to  be 
the  enumerator.  At  that  meeting  Atkins  said  there  were 
twenty  or  thirty  in  the  room  and  about  the  place,  and  of 
that  number  more  than  half  would  be  freeholders. 

Nothing  more  was  done  until  Monday,  the  16th  of  June, 
when  Atkins  began  to  number  the  inhabitants,  and  he 
finished  it  on  Wednesday,  the  18th,  before  ten  o'clock  in 
the  morning,  and  he  then  took  the  train  to  Barrie  and 
arrived  there  about  noon. 

The  by-law  376  appointing  Atkins  enumerator  was 
passed  by  the  council  that  morning  before  Atkins  got  to 
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Barrie,  but  it  is  not  likely  to  have  been  drawn  up  and 
perfected  even  on  that  da}^ 

The  memorandum  of  names,  as  I  understand,  which  was 
taken   on  the  18th,  was   transcribed   by  Atkins  when 
he  got  to  Barrie  at  noon,  and  the  names  added  on  that  day  > 
were  about  fifty  ;  and  the  affidavit  of  correctness  was  then 
made  by  him  ;  and  in  the  afternoon  of  the  same  day  the  ( 
iby-law  379  incorporating  the  village  was  passed. 

I  am  not  prepared  to  say  the  by-law  incorporating  the 
village  should  be  quashed  because  the  by-law  for  taking 
the  census  and  appointing  the  enumerator  was  not  passed 
before  the  census  was  taken,  or,  in  other  words,  because  the 
census  was  not  taken  "  under  the  direction  of  the  county 
council." 

If,  for  instance,  it  was  quite  certain  the  locality  contained 
at  least  900  inhabitants,  and  of  that  number  400  were 
electors,  and  that  the  rolls  shewed,  say,  200  children  attend- 
ing the  public  school,  and  that  every  member  of  the  county 
council  was  convinced  that,  besides  the  electors  and  school 
children,  there  were  non-electors  and  women  making  up 
the  full  number  of  900 ;  and  if,  on  an  application  for  in- 
corporation by  such  a  locality,  the  by-law  passed  for  that 
purpose  recited  the  locality  contained  900  inhabitants,  and 
that  such  recital  was  well  known  to  be  true  and  was  true 
I  do  not  think  the  by-law  so  passed  would  be  quashed, 
althouofh  no  census  had  been  taken. 

This   village  has  been   created.    It  is  now  a  distinct 
body  from  the  remainder  of  the  township,  and  it  is  a  com- 
ponent part  of  the  county  council,  having  a  distinct  repre- 
sentation in  that  body.  '  It  has  also  a   separate  school 
board.    The  township  has  not  taxed  the  locality  because 
it  has  now  separate  taxing  powers,  and  if  the  body  be 
abolished  there  may  be  a  difficulty  in  the  township  taxing 
the   locality.     The  county    council  has   equalized  and 
settled  its  rolls  for  county  purposes,  and  if  the  body  be| 
abolished  it  may  unsettle  these  rolls  and  it  may  not  be  ' 
possible  to   make   them  right.     The  school  also  in  the  i 
village  may  be  deprived  of  its  means  of  support,  and  much  I 
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confusion  will  necessarily  arise  from  all  these  causes. 
These  are  reasons  wliy  I  should  not  interfere  without  the 
greatest  necessity  for  so  doinpj,  such  as  gross  fraud  or  other 
malpractice,  which  might  compel  the  Court  to  enforce  its 
powers  by  quashing  the  by-law  of  incorporation,  rather 
than  suffer  so  grave  a  wrong  to  continue  in  defiance  of  the 
law. 

In  this  case,  however,  there  has  been  irregularity  of  a 
serious  kind,  and  a  determination  apparently  to  hurry 
proceedings  for  incorporation  without  the  assent  of  the 
inhabitants  to  be  affected  by  it. 

The  taking  of  what  has  been  called  the  census  was  taken, 
from  the  scrutiny  I  have  made,  in  the  most  reckless 
manner.  Atkins,  the  enumerator,  admits  that  twenty-two 
of  the  number  returned  by  him  should  be  deducted.  I 
have  disallowed  forty-four,  independently  of  one  of  those 
returned,  still  to  be  considered  ;  and  while  Atkins  claims 
the  names  of  ten  others  should  be  added  to  his  return,  I 
have,  if  I  could  so  count  them,  rejected  eight,  and  have 
two  remaining  for  consideration. 

The  return  then  stands  thus  :  781  returned,  rejected  C6, 
reducing  the  number  to  715  ;  and  that  number  can  not  be 
varied  more  than  to  the  extent  of  two,  to  increase  the  list, 
if  I  were  to  add  the  two  names  still  standing  for  consider- 
ation, as  those  who  were  not,  but  should  have  been,  counted 
in  the  census. 

Under  these  circumstances  the  census  upon  which  the 
by-law  of  incorporation  is  founded  cannot  be  relied  upon, 
and  the  requirements  of  the  statute  that  the  census  shall 
be  taken  under  the  direction  of  the  county  council,  and 
necessarily  by  by-law,  cannot  be  allowed  to  stand.  The 
proceedings  as  to  the  taking  of  the  census,  and  the  appoint- 
ment of  an  enumerator  by  by-law  to  take  it,  when  the 
county  council  had  the  return  of  the  census  already  taken, 
but  taken  without  authority,  lying  before  them,  was  quite 
an  unwarr-antable  proceeding. 

I  am  obliged  to  give  effect  to  this  objection  when  I  find 
that  not  only  is  there  the  irregularity  in  the  proceedings 
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complained  of,  but  that  the  proceedings  themselves  are 
untrue,  and  are  wilfully  so,  and  are  directly  in  defiance  of 
the  provisions  of  the  Act,  and  that  the  requisite  number  of 
I  resident  inhabitants  of  the  village  is  far  below  the 
essential  number  of  at  least  751. 

I  come  now  to  the  principal  objection.  Do  the  census 
returns  shew,  or  is  it  shewn  that  the  by-law  of  incorporation 
was  passed  upon  there  being  in  fact  at  the  time  over  750 
inhabitants  in  the  locality  which  was  incorporated  ? 

It  will  not  be  necessary  to  consider  the  enumeration^ 
if  it  be  the  case,  as  it  was  argued,  that  I  cannot  entertain  the 
objection  because  it  is  not  a  defect  apparent  upon  the  face 
of  the  by-law  itself.  I  shall  therefore  examine  that  ques- 
tion before  making  what  I  may  call  a  scrutiny. 

The  12  Vic.  ch.  81,  sec.  155,  gave  power  to  the  Court  to 
quash  a  municipal  by-law  on  production  of  a  copy  of  the 
same  duly  certified  and  sworn  to,  "if  it  should  appear  to 
1  the  Court  that  such  by-law  is  on  the  whole  or  in  part 
illegal,"  &c. ;  but  "if  it  shall  appear  to  the  Court  that  such 
by-law  is  legal,"  &;c.,  then  "  to  award  costs  for  or  against 
the  corporation." 

By  the  Act  of  1866,  ch.  51,  sees.  198,  205,  the  like  lan- 
guage is  maintained  ;  that  is,  the  by-law,  order,  or  resolu- 
tion may  be  quashed  in  whole  or  in  part  for  illegality,  and 
in  case  it  be  illegal  in  whole,  or  in  part,  and  such  illegality 
gives  any  person  a  right  of  action,  such  action  shall  not 
be  brought  for  a  month,  &c. ;  and  the  like  language  is  con- 
tinued in  the  46  Vic.  ch.  18,  sees.  334,  340,  (0). 

In  Lafferty  v.  The  Municipal  Cooyoration  of  Wentwortk 
and  Halton,  8  TJ.  C.  K  232,  the  motion  was  to  quash  a  by- 
law for  changing  a  road.  The  Chief  Justice  said :  "Taking 
the  155 bh  clause  of  the  12  Vic.  ch.  81,  by  itself,  I  should  be 
inclined  to  think  that  the  Legislature  intended  this  Court  i 
should  only  quash  a  by-law  for  some  illegality  appearing 
on  the  face  of  it;  but  taking  it  in  connection  with  the  192nd 
clause  I  consider  that  we  must  pronounce  any  by-law  to  be 
illegal,  and  quash  it  as  such,  which  has  been  made  in  such 
a  manner  as  it  is  enacted  by  that  clause  it  shall  not  be 
lawful  for  any  municipal  corporation  to  make  a  by-law." 
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That  section  was  negatively  expressed  as  follows  :  "  It 
shall  not  be  lawful  for  any  such  municipal  corporation  to 
make  any  by-law  for  *  *  altering  *  *  any  public 
highway  *  *  until  they  shall  have  caused  at  least  one 
calendar  month's  notice  to  have  been  given  by  written  or 
printed  notices,  put  up  in  the  six  most  public  places  in  the 
immediate  neighbourhood  of  such  highway,"  &c.,  and  that 
had  not  been  done. 

The  Chief  Justice  continued : 

"  So  also  as  to  the  other  objection  founded  on  the  eleventh 
head  of  the  41st  clause — that  this  road  has  been  laid  out 
through  an  orchard — that  is  an  objection  which  would  not 
appear  on  the  face  of  the  by-law  itself  ;  but  I  consider  that 
upon  its  being  proved  to  us  aliunde  that  a  by-law  has 
been  passed  in  disregard  of  this  provision,  we  have  authority 
to  quash  it  as  illegal,  being  made  in  express  opposition  to 
the  statute  which  confers  the  power  of  making  by-laws." 

That  enactment  as  to  opening,  &c.,  highways,  concluded 
as  follows :  "  Provided  always,  nevertheless,  that  no  such 
widened  *  *  highway  *  *  shall  be  laid  out  so  as 
to  run  through  *  *  any  orchard  *  *  without  the 
consent  in  writing  of  the  owner  thereof." 

Part  of  the  head  note  in  Hill  v.  The  Municipal  Corpora- 
tion of  Walsingham,  9  U.  C.  R.  310  is,  "  Semhle :  It  is 
doubtful  whether  the  Court  has  authority  under  12  Yic. 
ch.  81,  sec.  155,  to  quash  a  by-law  for  an  irregularity 
in  the  manner  of  its  being  passed,  though  they  might  hold 
it  void  if  relied  upon  in  support  of  something  done  under 
it ;  and  if  they  should  entertain  a  motion  to  quash  a 
by-law  on  account  of  an  irregularity  in  passing  it,  it  would 
rather  be  under  the  principles  of  the  common  law." 

The  irregularity  in  that  case  was  that  the  by-law  was 
passed  at  a  special  meeting  of  the  council  called  by  a 
private  member  of  it,  and  not  by  the  reeve  as  section  25 
required. 

In  Grierson  v.  The  Municipality  of  Ontario,  9  U.C.Rat 
p.  628,  the  Chief  Justice  said :  However,  what  we  have 
to  consider  is,  whether  the  by-law  is  on  the  face  of  it,  in 
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the  whole  or  in  part,  illegal."  Then,  at  p.  629,  the  Chief 
Justice  further  said  :  "  These  exceptions  turn  upon  some- 
thing extrinsic  of  and  behind  the  by-law,  and  I  consider, 
as  I  have  already  stated  on  a  former  occasion,  that  if  we 
should  assume  a  control  over  by-laws  upon  such  grounds 
as  are  relied  upon  in  this  exception,  it  would  not  be  pro- 
perly under  the  155  section  of  the  12  Vic.  ch.  81,  but 
under  our  common  law  jurisdiction  in  such  cases ;  and 
looking  at  the  affidavits  filed,  I  do  not  think  that  we 
should  be  exercising  a  sound  discretion  in  setting  aside  a 
by-law  for  a  purpose  of  such  magnitude,"  (the  erection  of 
a  court  house  and  gaol  in  the  county  of  Ontario),  "  and  at 
the  risk  of  producing  much  public  inconvenience,  upon  an 
allegation  of  an  error  in  amount  which  in  its  result  must 
be  so  insignificant." 

Burns,  J.,  at  p.  632,  said:  "I  am  of  opinion  that  the^ 
true  construction  to  give  to  the  power  vested  in  the  Court 
to  quash  by-laws  is,  that,  unless  the  by-law  be  illegal  on 
the  face  of  it,  it  rests  discretionary  with  the  Court,  upon 
extraneous  matters,  to  say  whether  this  is  such  a  manifest 
illegality  that  it  would  be  unjust  the  by-law  should  stand, 
or  that  it  had  been  fraudulently  or  improperly  obtained." 
And  again  at  p.  625  :  "  Authority  being  conferred  upon  the 
Court  to  quash  by  a  summary  application  such  by-laws  as 
may  be  illegal  in  the  whole  or  in  part  must  I  think  be 
qualified  by  the  question  whether  the  same  be  illegal  in 
the  whole  or  in  part  upon  the  face,  and  that  a  discretionary 
power  must  be  vested  in  the  Court  in  cases  where  the 
illegality  is  proved  by  matter  extraneous." 

In  Sutherland  v.  The  Municipal  Council  of  the  Town- 
shiio  of  East  Nissouri,  10  U.  C.  R.  626,  the  motion  was  to 
quash  a  by-law,  because  a  quorum  of  the  council  was  not 
present  when  it  was  passed. 

The  Chief  Justice,  at  p.  627,  said :  "  It  is  a  void  proceed- 
ing and  must  be  so  pronounced  if  the  legality  of  any  act 
done  under  it  should  come  to  be  questioned  *  *  It 
has  been  assumed  that  this  Court  can  act  in  such  cases 
(that  is,  although  the  illegality  does  not  appear  on  the 
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face  of  the  by-law)  "  under  12  Vic.  ch.  81,  sec.  155,  as  well 
a-s  in  those  where  there  is  something  illegal  on  the  face  of 
the  by-law  itself.  We  have  on  several  occasions  intimated 
a  doubt  on  that  point.  The  language  of  the  clau^_,e  seems 
to  me  to  be  confined  to  cases  of  illegality  in  the  contents 
of  the  by-law.  It  directs  that  any  person  interested  in 
the  provisions  of  a  by-law  may  obtain  a  certified  copy  of 
it,  and  may  move  the  Court,  upon  production  of  such  copy, 
to  quash  the  by-law ;  and  that  if  it  should  appear  to  the 
Court  that  such  by-laws  is  in  the  whole  or  in  part  illegal, 
they  may  order  it  to  be  quashed  in  the  whole  or  in  part, 
and  may  award  costs  in  favour  of  the  corporation  or 
against  them." 

"  This  provision  does  not  seem  to  contemplate  the  case 
of  a  by-law  complained  of  on  grounds  wholly  apart  froni 
the  nature  of  its  provisions,  and  referring  to  something 
irregular  in  the  manner  of  passing  it." 

In  the  case  of  Lafferty  v.  The  Municipal  Council  of 
Wentworth  and  Halton,  8  U.  C.  "R.  232,  we  intimated  that 
we  might  be  properly  called  upon,  perhaps,  to  quash  a  by-law 
not  for  any  matter  appearing  upon  the  face  of  it,  but  for 
matter  shown  aliunde ;  as  that  the  by-law  was  made  for ! 
a  purpose  directly  prohibited  by  statute,  in  a  manner  in 
which  the  statute  says  it  shall  not  be  lawful  to  pass  a  by- 
law. The  opinion,  however,  was  only  given  incidentally, 
for  the  Court  in  that  case  did  not  set  aside  the  by-law ; 
and  there  is  a  clear  distinction  between  cases  coming  under 
the  192nd  clause  of  the  Act,  and  those  coming  under  the 
168th  clause.  The  former  clause  "  (which  was  in  question 
in  Laferty's  Case)  enacts  that  it  shall  not  he  laiuful  to 
pass  a  by-law  under  certain  circumstances,  or  for  certain 
purposes.  The  168th  clause,  which  applies  to  the  case 
before  us,  contains  no  such  negative  words,  but  merely 
prescribes  in  what  manner  the  proceedings  are  to  be  con- 
ducted." 

"Whether  with  respect  to  either  description  of  cases 
this  Court  msiy  and  should  exercise  the  jurisdiction  in  a 
summary  manner  of  quashing  a  by-law,  may  require  to  be 
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more  maturely  considered,  but  we  do  not  see  our  way  clear  i 
in  quashing  a  by-law  on  motion,  on  account  of  irregularity ! 
in  the  proceedings,  and  especially  in  a  case  like  the  present, 
where  the  by-law  has  really  not  been  passed  by  a  vote  of 
the  municipal  body,  and  so  is  no  by-law." 

In  Boulton  v.  The  Town  Council  of  Peterborough,  16  U, 
C.  R.  at  p.  388,  the  Chief  Justice  said:  "Our  authority 
to  quash  by-laws,  as  given  by  the  statute,  is  where  the  by- 
law appears  to  us  to  be  either  wholly  or  in  part  illegal. 
This  seems,  as  we  have  intimated  in  other  cases,  to  have 
reference  to  wdiat  we  shall  find  on  the  face  o£  the  by-law, 
whereas  the  objections  we  have  been  considering  are  of 
another  character.  We  do  not  doubt  our  power  to  quash 
a  by-law  where  it  is  shown  to  us  that  it  has  been  passed 
illegally,  as  without  some  notice  or  other  formality  required, 
which  appears  to  be  essential  to  the  right  of  the  muni- 
cipality to  pass  it.  But  where  we  interfere  on  that  ground 
it  is,  as  we  conceive,  rather  under  the  jurisdiction  vested 
in  us  at  the  common  law  than  under  the  Municipal  Act. 
And  where  that  is  the  case  we  have  a  discretion  not  to 
interfere  on  summary  application,  but  leave  it  to  the  party 
complaining,  if  he  please,  to  test  the  validity  of  the  by-law 
by  resisting  its  operations,  or  by  bringing  an  action  for 
anything  done  under  it,  as  he  may  be  advised." 

In  Simmons  v.  The  Corporation  of  Chatham,  21  U.  C. 
R.  75,  the  motion  was  to  quash  a  by-law  passed  seven  years 
before  for  uncertainty  in  the  boundaries  of  a  separate 
coloured  school  section.  The  Chief  Justice,  at  p.  77,  said : 
"  It  must  be  allowed,  however,  that  the  language  of  sec. 
195  of  the  statute"  (C.  S.  U.  C.  ch.  54),  which  gives  the 
power  to  quash  by-laws,  is  not  compulsory,  and  we  would 
guard  ourselves  against  laying  it  down  in  positive  terms 
that  the  Court  are  bound  to  quash  every  by-law  that  is 
properly  moved  against  and  found  illegal,  without  regard 
to  the  frivolous  nature  of  the  objection,  and  to  the  length 
of  time  it  has  been  in  operation  and  submitted  to  ;  and  ta 
the  increased  inconvenience  which  on  that  account  may 
follow  its  being  quashed."    The  Chief  Justice  also  said  : 
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"  But  if  it  be  on  the  face  of  it  clearly  illegal  we  apprehend 
we  have  hardly  a  discretion  to  allow  it  to  stand." 

In  Michie  v.  The  City  of  Toronto,  11  CP.  at  p.  386, 
Draper,  C.  J.,  said :  Upon  the  whole,  though  leaning  in 
favour  of  the  first  objection  which  strikes  at  the  whole 
by-law,  yet,  when  I  consider  the  mischief  or  serious  incon- 
venience which  probably  would  result  from  quashing  the 
by-law  at  this  late  period,  I  think  we  might,  as  a  matter 
of  discretion,  if  we  possess  such  a  discretion,  rather  to  dis- 
charge than  to  made  absolute  this  rule.  It  is  true  a  dis- 
tinction has  been  well  taken  between  objections  extrinsic 
to  the  by-law  and  such  as  appear  on  the  face  of  it,  as  to 
the  duty  of  the  Court  on  application  to  quash,  and  this 
objection  is  not  extrinsic  ;  but  the  Consol.  Stat.  U.  C.  ch.  2, 
sec.  18,  sub-sec.  2,  enables  us  to  treat  the  word  may  as 
permissive,  not  mandatory,  and  the  195th  section  of  the  i 
Municipal  Institutions  Act  says  the  Court  may  quash  a| 
by-law  in  whole  or  in  part  for  illegality,  treating  the 
expression  as  conferring  an  authority,  with  a  discretion  to  ^ 
abstain  from  its  exercise." 

In  Secord  v.  The  Corporation  of  Lincoln,  24  U.  C.  K.,  at  p. 
147,  Draper,  C.J.,  said :  I  agree  with  what  is  said  by 
Burns,  J.,  in  Grierson  v.  The  Municipality  of  Ontario,  9  U. 
C.  R.  632,  as  to  the  extent  to  which  the  Court  is  bound  to 
give  way  to  objections  which  may  be  made  to  the  legality 
of  by-laws  which  depend  upon  extraneous  matter  ;  and 
where  errors  in  computation  only,  even  although  extensive, 
were  shewn  (the  good  faith  in  which  the  council  were 
seeking  to  execute  the  powers  given  them  being  unques- 
tioned), I  should  lean,  totis  viribus,  to  support  their  by-law,  ^ 
and  especially  when  it  had  been  acted  upon,  money  raised 
or  debentures  issued  under  it,  or  rates  voluntarily  paid  or 
collected  and  levied  by  compulsory  process.  In  the  words 
of  my  late  brother  Burns,  'I  am  of  opinion  the  true  con- 
struction to  give  to  the  powers  vested  in  the  Court  to 
quash  by-laws  is,  that,  unless  the  by-law  be  illegal  on  the 
face  of  it,  it  rests  discretionary  with  the  Court  upon  ex- 
traneous matters  to  say  whether  there  is  such  a  manifest 
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illegality  that  it  would  be  unjust  that  the  by-law  should 
stand,  or  that  it  had  been  fraudulently  or  improperly 
obtained." 

In  Grant  v.  Corporation  of  Puslinch,  27  U.  C.  K  154,  the 
township  passed  a  by-law  on  the  15th  of  June  for  the 
purchase  of  a  site  and  for  the  erection  of  a  town  hall 
thereon;  but  no  provision  was  made  for  meeting  the  expense, 
and  it  did  not  appear  there  was  not  surplus  money  in  hand-. 
On  the  31st  of  August  the  township  passed  the  annual 
by-law  for  ordinary  expenditure,  and  in  addition  thereto 
provision  was  made  for  raising  the  amount  required  for 
the  site  and  building.  It  appeared  the  site  had  been  pur- 
chased by  the  township  and  paid  for,  and  the  hall  had 
been  built,  and  that  there  were  funds  in  the  treasurer's 
hands  to  pay  for  it.  Held,  although  the  corporation  had 
not  been  strictly  regular,  the  by-laws  should  not  now  be 
quashed. 

In  Re  Revell  and  The  Corporation  of  the  County  of 
Oxford,  42  U.  C.  R  337,  at  p.  347,  Harrison,  C.  J.,  said : 
"  The  power  of  the  Court  is  to  quash  by-laws  for  illegality. 
The  Act  does  not,  in  words,  draw  any  distinction  between 
by-laws  illegal  on  their  face  and  illegal  aliunde.  But  where 
the  illegality  is  dehors  the  by-law,  the  Courts  in  the  past 
have  been  more  reluctant  to  exercise  the  discretionary  power 
to  quash  than  when  the  illegality  appears  on  the  face  of  the 
by-law.  *  *  Where,  on  an  application  to  quash  a  by- 
law, the  Court  entertains  no  doubt  as  to  its  illegality,  it  is 
generally  better  at  once  to  say  so,  and  to  follow  up  the 
expression  of  that  opinion  with  the  appropriate  legal  con- 
sequence— the  quashing  of  the  by-law. 

"  If  it  were  made  to  appear  that  something  has  been  done 
under  the  by-law  which  ought  to  be  sustained,  and  which 
would  be  sustained  in  the  event  of  the  refusal  of  the  Court 
to  exercise  its  power,  there  would  be  some  reason  for 
abstaining  from  its  exercise ;  but  where  the  by-law,  whether 
quashed  or  not,  is  a  void  proceeding,  and  so  can  sustain 
nothing,  the  sooner  it  is  out  of  the  way  the  better  for  all 
except  those  interested  in  the  maintance  of  imposture." 
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I  think  these  are  all  the  decisions  relating  to  the  ques- 
tion whether  the  Court  has  power  under  the  Municipal 
Act  to  quash  a  by-law  for  illegality  when  the  objection  to 
it  does  not  appear  upon  the  face  of  the  by-law. 

The  learned  Chief  Justice,  Sir  John  B.  Robinson,  as  will 
be  seen,  referred  to  this  point  in  several  of  his  judgments. 

Laferty  v.  Wentworth  and  Halton,  8  U.  C.  E.  232,  he 
was  inclined  to  think  the  Legislature  intended  the  Court 
to  avoid  by-laws  for  illegality  appearing  on  their  face  ;  but 
he  thought  a  by-law  might  be  quashed  as  illegal  if  it  were 
made  in  a  manner  which  the  Act  declared  it  should  not  be 
lawful  for  the  corporation  to  make  it. 

In  Hill  V.  Walsingham,  8  U  C.  R.  310,  he  thought  it 
doubtful  whether  the  Court  had  the  power  to  quash  a  by- 
law by  the  statute  for  an  irregularity  in  the  manner  of  its 
being  passed,  although  it  might  be  held  to  be  void  in  an 
action  for  anything  which  was  done  under  it,  and  he 
thought  if  the  Court  acted  in  such  a  case  that  it  would  be 
rather  under  the  common  law  than  under  the  statute. 

He  expressed  the  like  opinion  in  Grierson  v.  Ontario, 
9  U.  C.  R.  628. 

In  Sutherland  v.  East  Nissouri,  10  U.  C.  R.  626,  he  was 
of  opinion  the  by-law  in  that  case  was  a  void  proceeding, 
and  must  be  so  pronounced  if  the  legality  of  any  act  done 
under  it  should  come  to  be  questioned  ; "  but  as  the  objec- 
tion did  not  appear  on  the  face  of  the  by-law,  he  said  the 
Court  had  on  several  occasions  "  intimated  a  doubt " 
whether  they  could  under  the  statute  quash  a  by-law 
where  the  objection  did  not  appear  on  the  face  of  the  by- 
law, and  he  was  of  opinion  that  question  might  "  require 
to  be  more  maturely  considered." 

In  Boulton  v.  Feter'horough,  16  U.  C.  R.  388,  the  learned 
Chief  Justice  restated  the  opinion  in  substance  as  he  had 
before  stated  in  Hill  v.  Walsingham,  9  U.  C.  R.  310,  and 
Grierson  v.  Ontario,  9  U.  C.  R.  628. 

In  Simmons  v.  Chatham,  21  U.  C.  R.  75-77,  he  said,  "  It 
must  be  allowed,  however,  that  the  language  of  sec.  195 
(of  the  C.  S.  U.  C.  ch.  54),  which  gives  the  power  to  quash 
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by-laws,  is  not  compulsory."  That  is,  as  I  understand,  the 
Act  declared  the  Court  may  quash  a  by-law,  and  did  not 
use  any  mandatory  expression.  That  has  always  been 
the  wording  of  the  Act  from  the  12  Vic.  ch.  155  down  to 
the  latest  enactment  of  the  46  Vic.  ch.  18  sec.  384  (0.) 

The  learned  Chief  Justice  seems  to  some  extent  to  have 
modified  his  opinion,  as  stated  in  the  case  last  referred  to, 
from  that  which  he  had  expressed  in  the  cases  preceding  it, 
•  by  reason  of  the  alteration  in  the  language  of  the  statute  in 
that  enactment  from  what  it  was  in  the  12  Vic.  ch.  81,  sec. 
155,  to  that  which  is  found  in  the  C.  S.U.C.  ch.  54,  sec.  195, 
for  in  the  first  Act  it  was  provided  that  the  Court  may,  upon 
the  production  of  the  copy  of  the  by-law,  quash  the  by-law 
if  it  shall  appear  to  the  Court  that  such  by-law  is  in  the 
whole  or  in  part  illegal,  while  in  the  Consolidated  Act 
these  words  are  omitted,  and  have  not  since  been 
inserted. 

The  Chief  Justice  does,  in  Sutherland  v.  East  Nissouriy 
10  U.C.K,  626,  rely  upon  these  words,  if  it  shall  appear  to 
the  Court,  added  to  the  words,  ujpon  production  of  such 
copy  of  the  by-law,  for  the  opinion  which  he  entertained. 

The  language  of  Mr.  Justice  Burns,  in  Grierson  v. 
Ontario,  9  U.C.K,  at  p.  632,  placed  the  construction  upon 
that  enactment  which  has  been  accepted  generally  as 
correct,  and  with  which  Sir  John  Robinson,  in  his  latest 
decision  in  21  U.  C.  R.,  at  p.  77,  since  the  alteration  in  the 
language  of  the  enactment  before  referred  to,  may  be  said 
also  to  agree. 

^  The  language  of  Mr.  Justice  Burns  is,  I  am  of  opinion 
the  best  construction  to  give  to  the  power  vested  in  the 
Court  to  quash  by-laws  is,  that  unless  the  by-law  be  illegal 
on  the  face  of  it,  it  rests  discretionary  with  the  Court  ypon 
extraneous  matters  to  say  whether  there  is  such  a  manifest 
illegality  that  it  would  be  unjust  the  by-law  should  stand, 
or  that  it  had  been  fraudulently  or  improperly  obtained." 

That  is  the  interpretation  which  I  put  upon  the  enact- 
ment, and  I  accept  the  language  I  have  quoted  as  expressing 
the  opinion  I  entertain.    I  may  say  also,  that  it  appears  to 
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me  if  a  by-law  is  so  defective  or  objectionable,  although 
shown  to  be  so  by  matter  extraneous  to  it,  that  it  would 
be  held  void  in  law  i£  an  action  were  brought  for  anything 
which  was  done  under  it,  that  it  should  properly  on  a 
motion  to  quash  it  be  held  to  be  illegal ;  for  a  by-law 
which  is  void  in  law  must  be  so  because  it  is  illegal ; 
and  that  appears  to  me  to  be  a  good  reason  for  holding 
that  illegality  in  a  by-law  must  be  equally  an  objection  to 
it,  whether  the  objections  do  or  do  not  appear  upon  the 
face  of  the  by-law. 

The  statute  does  not  say  the  illegality  shall  be  that  only 
which  is  apparent  upon  the  by-law.  Illegality  without 
qualification  is  the  expression  of  the  Act,  and  that  must 
apply  to  illegality  generally,  however  that  illegality  may 
be  made  to  appear. 

I  feel  no  difficulty  then  in  considering  the  question  of 
alleged  illegality  of  this  b^^-law,  whether  that  illegality  be 
shown  to  be  upon  the  face  of  the  by-law,  or  to  be  indepen- 
dent of  or  extraneous  to  it. 

The  question  then  is,  whether  there  were  over  750  in- 
habitants in  the  area,  since  constituted  the  village  of  Beeton, 
at  the  time  of  the  passing  the  by-law  which  created  it  ? 
That  requires  I  should  make  a  scrutiny  of  the  census,  such 
as  it  was,  which  was  taken,  and  upon  which  the  by-law 
was  passed. 

[The  learned  Chief  Justice  here  entered  upon  the  scrut- 
iny and  found  that  there  were  not  more  than  715  inhabit- 
ants, and  then  continued  ;] 

There  are,  however,  two  reasons  urged  by  the  respondents 
why  this  application  should  be  discharged. 

The  firsb  is,  that  the  motion  to  quash  is  too  late. 

The  order  nisi  was  moved  for  and  granted  on  the  5th 
of  June,  1885,  while  the  by-law  was  passed  on  the  18th  of 
J une,.  1884.  The  Municipal  Act  1883,  section  335,  provides 
that  "No  application  to  quash  a  by-law,  order,  or  resolution, 
in  whole  or  in  part,  shall  be  entertained  by  any  Court 
unless  such  application  is  made  to  such  Court  within  one 
year  from  the  passing  of  such  by-law,  order,  or  resolution." 
6 — VOL.  X  O.K. 
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The  exceptions  in  that  section  do  not  apply  to  a  by-law^ 
of  this  nature. 

It  was  argued  by  the  respondents'  counsel  that,  although 
the  Court  could  not  quash  a  by-law  after  a  year  from  its 
being  passed,  it  did  not  follow  the  party  moving  against 
it  was  to  be  allowed  the  year  within  which  to  move,  and 
that  the  rule  of  delay  in  moving  is  still  as  applicable  as 
ever,  although  the  motion  was  made  within  the  year.  I 
am  rather  of  that  opinion.  But  in  this  case  the  section 
has  been  so  wantonly  and  unjustifiably  violated  in  every 
way,  the  proceedings  have  been  so  irregularly  and,  as  I 
think,  so  recklessly  and  untruthfully  taken,  that  I  am  not 
in  the  least  inclined  to  take  from  the  applicants  any  part 
of  the  year  within  which  the  motion  can  be  lawfully  made. 

It  appears  from  a  minute  of  the  proceedings  of  the  Single 
Court,  held  upon  the  3rd  of  March,  1885,  that  a  motion 
was  made  in  this  case  for  an  order  nisi  to  quash  the  by- 
law, and  that  it  was  granted  ;  aud  it  was  said  the  solicitor 
employed  on  the  occasion  did  not  attend  to  it,  and  that 
other  solicitors  had  afterwards  to  be  employed  in  his  stead. 

The  second  reason,  it  is  said,  why  the  motion  should  be 
dismissed  is,  that  Fenton,  one  of  the  four  applicants,  was 
nominated  as  a  candidate  for  the  office  of  Keeve  at  the 
first  election  held  under  the  by-law  in  January,  1885,  and 
accepted  the  nomination,  and  was  defeated  by  Mr.  Atkins, 
who  was  the  enumerator :  that  Evans,  a  second  of  the  four 
applicants,  seconded  the  nomination  of  a  candidate  at  the 
same  election,  and  voted :  that  Riddel,  a  third  of  the  four 
applicants  voted  at  the  election,  and  was  elected  to  the 
school  board ;  and  that  Brawly,  the  fourth  of  the  four 
applicants,  voted  at  the  election ;  and  that  all  four  ai"e 
therefore  disqualified  and  estopped  from  moving  against 
the  by-law,  and  from  disputing  the  validity  of  the  incor- 
poration of  the  village  which  they  by  their  acts  and  active 
interference  have  respectively  recognized. 

There  were  many  cases  referred  to  on  this  point.  The 
principal  ones  were :  The  Queen  v.  Lofthouse,  L.  E.  1  Q.  B. 
at  p.  440 ;  Be  Peck  and  the  Corporation  of  Gait,  46  U.  C. 
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R.  211 ;  Begina  ex  Tel.,  Regis  v.  Cusac,  6  P.  R.  303,  and 
several  cases  referred  to  therein. 

In  Begina  v.  Cusac,  6  P.  K  303,  a  motion  was  made 
against  the  councillors  of  the  village  oflSewbury  because 
they  had  not  the  necessary  property  qualification.  The 
defendants  contended  there  were  not  before  and  at  the 
time  of  the  election  at  least  two  qualified  persons  to  be 
elected  to  each  seat  in  the  council,  so  that  under  section 
74  of  the  Municipal  Act,  no  qualification  for  councillors 
beyond  that  for  an  elector  was  required.  The  relator 
made  a  contrary  affidavit. 

It  appeared  that  on  the  nomination  day,  and  before  the 
nomination,  the  clerk  announced  there  were  not  two 
persons  in  the  municipality  qualified  to  be  elected  for 
each  seat  in  the  council,  and  that  therefore  only  the 
qualification  of  an  elector  was  necessary.  Upon  which 
statement  the  nominations  were  made,  and  the  relator 
was  one  so  nominated.  Those  nominated  went  to  the 
polls  without  any  objection  as  to  qualification  or  non- 
qualification, the  relator  himself  having  only  the  qualifi- 
cation of  an  elector :  Held,  the  relator  was  estopped  from 
disputing  the  regularity  and  sufficiency  of  the  election, 
and  his  application  was  dismissed  with  costs. 

In  The  Queen  v.  Lofthouse,  L.  R.  1  Q.  B.  432,  in  the 
11  and  12  Vic.  ch.  63,  sec.  24,  it  is  declared  that  at  the 
election  of  a  local  board  of  health,  if  the  candidates  nom- 
inated are  more  than  the  vacancies  to  be  filled,  the  chair- 
man shall  cause  voting  papers  in  the  form  of  Schedule  A 
to  be  prepared  and  filled  up.  The  form  has  columns  for 
the  name  and  address  of  the  voter,  and  the  number  of  votes, 
as  owner  or  ratepayer. 

The  papers  delivered  were  duly  filed  up  except  that  the 
column  for  the  number  of  votes  was  left  in  blank.  A  Mr. 
Maw,  an  unsuccessful  candidate,  moved  against  two  of 
those  elected,  on  the  ground  that  the  voting  papers  having 
been  left  in  blank  were  void.  Maw  himself  had  voted 
with  a  voting  paper  in  blank,  and  had  also  taken  part  at 
former  elections  when  a  similar  course  had  been  pursued. 
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rand  had  been  himself  so  elected:  Held,  Maw  was  dis- 
qualified from  becoming  relator.  Held,  also,  that  the  blank 
on  the  paper  did  not  avoid  the  election. 

Blackburn,  J.,  said  :  "  In  the  exercise  of  the  discretion 
to  grant  this  prerogative  writ  we  ought  not  to  grant  it  to 
Mr.  Maw  under  the  circumstances  shewn  by  the  affidavits  : 
^  we  must  see  that  the  relator  is  a  fit  person  to  be  entrusted 
with  this  prerogative  power  of  the  Crown." 

Mellor,  J.,  said :  "The  circumstances  stated  in  the  affidavit 
bring  him  precisely  within  the  rule,  which  is  very  correctly 
stated  in  Corner's  Crown  Practice,  184.  The  relator  must 
not  be  disqualified  by  having  acquiesced  or  concurred  in 
the  act  which  he  comes  to  complain  of,  or  in  similar  acts 
at  former  elections." 

Shee,  J.,  said,  quoting  from  what  Lord  Kenyon,  C.  J., 
said  in  Rex  v.  Clarke,  1  East.  pp.  46,  47 :  "The  Court  have 
on  several  occasions  said,  and  said  wisely,  that  they  would 
not  listen  even  to  a  corporation  who  has  acquiesced,  or 
perhaps  concurred  in  the  very  act  which  he  afterwards 
comes  to  complain  of  when  it  suits  his  purpose  ;  and  so  far, 
I  think,  we  have  determined  rightly." 

I  may  refer  also  to  The  Queen  v.  Hutchings,  6  Q.  B.  D. 
300. 

In  this  case  the  county  council  had  jurisdiction  to 
pass  the  by-law  incorporating  the  village.  The  by-law, 
while  it  is  unquestioned,  is  binding  upon  all  persons.  If 
fraud  can  be  imputed  to  the  parties  procuring  the  passing 
of  it,  or  if  any  gross  misconduct  can  be  charged  againstj 
them,  or  any  wilful  disregard  of  the  provisions  of  the! 
statute,  by  which  the  by-law  is  made  to  operate  against 
the  truth  of  the  facts  upon  which  it  assumes  to  be  founded, 
is  established,  the  by-law  may  be  impeached  by  any  one; 
interested  in  the  matter,  so  long  as  such  person  was  not; 
concerned  in  the  fraud,  misconduct,  or  wilful  disregard  of ; 
the  statute  complained  of. 

I  do  not  think  that  any  one  of  the  parties  moving  to  ^ 
quash  this  by-law  can  be  said  to  be  estopped  from  making  ' 
this  motion  by  reason  of  the  part  which  he  took  under  the 
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by-law  at  the  election  of  municipal  officers,  which  was  held 
under  it ;  not  even  Mr.  Fen  ton  who  was  a  candidate  for 
the  office  of  reeve,  but  certainly  not  Mr.  Brawley,  who 
merely  voted  at  the  election. 

This  is  not  a  matter  affecting  the  election,  but  a  matter 
affecting  and  impeaching  the  rightful  and  lawful  incorpor- 
ation of  the  village  ;  and  although  the  applicants  took  a 
part  in  the  election,  they  took  no  part  whatever  in  the 
proceedings  for  the  incorporation,  and  they  are  therefore 
competent  and  qualified  applicants  on  this  application  to 
quash  the  by-law,  and  invalidate  the  act  of  incorporation. 
The  proceedings  taken  from  first  to  last  to  pass  and  to 
\  have  passed  this  by-law,  appear  to  me  to  have  been  not 
only  irregular  in  every  respect,  but  to  have  been  based  on 
falsehood,  and  in  utter  disregard  of  the  provisions  of  the 
^  statute  ;  so  that  there  is  what  I  may  describe  as  fraud ;  but 
I  undoubtedly  there  is  illegality  ;  and  I  have  no  hesitation 
in  saying  I  have  the  power  to  quash  this  by-law  upon  the 
materials  before  me,  although  the  illegality  does  not  ap- 
pear upon  the  face  of  the  by-law ;  and  upon  the  materials 
which  are  before  me,  I  think  I  am  bound  to  quash  it.  I 
may  refer  to  Almas  v.  HoXdimand,  in  which  my  brother 
Rose  gave  judgment  quite  lately  quashing  a  by-law 
incorporating  a  village,  because  the  petition  for  incorpora- 
tion was  not  signed  by  100  freeholders  and  residents  of 
the  locality  ;  and  I  make  this  order  to  quash  it  accordingly, 
with  costs  to  be  paid  by  the  respondents,  the  County  of 
Simcoe,  to  the  applicants. 

Order  nisi  absolute,  with  costs. 
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[CHANCERY  DIVISION.] 

Murray  et  al.  v.  Malloy  et  al. 

Will — Devise — Statute  of  Mortmain — Bequest  of  personalty  to  a  cliaritahle 
institution  to  build  a  college. 

-J.  M.  died  on  August  9th,  1884,  having  made  his  will  three  days  before,  in 
which,  after  giving  certain  legacies,  he  provided  as  follows :  "  I  give 
and  devise  all  my  real  and  personal  estate  whatsoever  and  wheresoever 
with  the  above  exceptions,  to  the  Lutheran  Church  for  the  purpose  of 
building  a  college  in  Canada,  and  not  elsewhere,  and  in  his  name." 
The  Lutheran  Church  was  not  incorporated  and  held  no  lands,  but  was 
composed  of  a  number  of  congregations  in  different  parts  of  the  Pro- 
vince. The  lands  upon  which  the  various  churches  belonging  thereto 
were  erected,  were  vested  in  trustees  for  the  benefit  of  the  congregations, 
and  some  of  these  lands  were  suitable  as  building  sites  for  a  College. 

Held,  that  the  devise  of  the  realty  and  all  personalty  savouring  of  the 
realty  was  void. 

Held,  also  following  Giblett  v.  Hobson,  3  Myl.  &  K.  517,  that  the  bequest 
of  the  pure  personalty  was  also  void  :  that  a  bequest  of  money  or  other 
personalty  to  any  charitable  institution  to  build  or  erect  buildings,  taken 
by  itself,  is  within  the  Statute  of  Mortmain ;  and  that  the  onus  of  show- 
ing that  the  intention  of  a  testator  was  restrained  within  lawful  limits 
is  upon  the  party  seeking  to  take  the  bequest  out  of  the  statute ;  and 
that  the  intention  must  appear  absolutely  certain  and  clear ;  and  that 
land  already  in  Mortmain  must  be  indicated  or  the  future  acquisition  of 
building-land,  otherwise  than  by  means  of  the  legacy,  must  plainly  be 
contemplated,  or  the  words  of  the  will  must  expressly  exclude  the 
application  of  the  money  given  in  the  acquisition  of  land,  which  was 
not  done  in  this  case. 

This  was  an  action  brought  by  David  Murray  and 
Eebecca  Lyon,  as  heir  and  heiress-at-law  and  next  of  kin 
of  one  Isaac  Murray,  against  the  executors  appointed  by 
his  will,  and  others  interested  thereunder,  lor  its  construc- 
tion. 

The  testator  made  his  will  on  August  6th,  1884,  and 
died  on  the  ninth  day  of  the  same  month. 

After  a  direction  for  the  payment  of  debts  and  the 
bequest  of  some  pecuniary  legacies,  the  will  proceeded  as 
follows : 

"  I  give  and  devise  all  my  real  and  personal  estate  what- 
soever and  wheresoever,  with  the  above  exceptions,  to  the 
Lutheran  Church  for  the  purpose  of  building  a  college  in 
Canada  and  not  elsewhere  and  in  his  name,  and  I  hereby 
appoint  *  *"  (then  followed  the  appointment  of 
executors,  &;c.) 
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The  testator  died  possessed  of  or  entitled  to  both  real 
and  personal  estate. 

The  action  was  tried  at  Toronto  on  March  8rd,  1885, 
before  Boyd,  C,  who  held  that  the  devise  of  the  realty 
and  beq^jest  of  the  personalty  savoring  of  realty  was  void 
under  the  Statute  of  Mortmain,  and  that  the  real  estate 
devolved  upon  the  heirs-at-law,  and  the  personal  estate 
savoring  of  realty  passed  to  the  executors  to  be  adminis- 
tered as  upon  an  intestacy  and  a  reference  was  ordered  to 
ascertain  :  (1)  Of  what  the  pure  personalty  consisted.  (2) 
The  position,  status  and  landed  property  in  Canada  of  the 
Evangelical  Lutheran  Church  of  Canada.  (3)  And  as  to 
any  other  matter  requisite  to  enable  the  Court  to  judge  of 
the  validity  of  the  bequest  of  pure  personalty  given  by 
said  will  to  the  Lutheran  Church, — and  further  directions 
were  reserved. 

The  report  of  the  Official  Referee,  dated  June  12th,  1885, 
found  the  pure  personalty  to  amount  to  $12,732.19. 

And  as  to  the  status,  &c.,  as  follows : 

"  From  the  evidence  adduced  before  me  it  appears  that 
the  position,  status,  and  landed  property  in  Canada  of  the 
Evangelical  Lutheran  Church  of  Canada  is  as  follows : — 
The  said  Church  is  composed  of  some  fifty  congregations 
or  thereabouts,  having  their  places  of  worship  in  different 
parts  of  the  Province  of  Ontario ;  the  members  of  these 
congregations  are  chiefly  German  immigrants,  and  although 
not  incorporated  have  for  the  last  twenty-four  years  or 
thereabouts,  held  annual  Synod  meetings  at  different  places 
throughout  the  Province. 

The  said  Church  having  long  felt  the  want  of  a  college 
for  the  education  and  preparation  of  aspirants  to  the 
ministry,  have  applied  at  the  present  session  of  the  Parlia- 
ment of  the  Dominion  of  Canada  for  an  Act  incorporating 
the  said  Synod,  with  all  the  necessary  powers  for  such 
purpose,  for  the  convenience  of  the  members  of  the 
different  congregations. 

It  has  always  been  the  practice  of  said  Church  that  said 
congregations  belonging  thereto  should  have  the  land  upon 
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which  its  church  was  built  and  belonging  thereto,  vested 
in  trustees  for  its  benefit. 

In  this  way  the  said  Church  own  lands  in  many  places 
and  throughout  the  said  Province,  some  of  which  are  suit- 
able for  and  could  be  used  for  the  purpose  of  building  a 
college  upon  it ;  that  is  to  say,  in  the  city  of  Toronto,  in 
the  townships  of  Vaughan  and  Markham  in  the  county 
of  York,  and  in  the  counties  of  Perth,  Waterloo,  Grey,  and 
Renfrew." 

A  schedule  was  added  to  the  report  shewing  the  trusts 
upon  which  these  lands  were  held,  which  trusts  are  set  out 
in  the  judgment. 

The  action  then  came  on  to.  be  heard  on  further  direc- 
tions and  was  argued  on  September  16th,  1885,  before 
Ferguson,  J. 

W.  N.  Miller,  for  the  plaintiffs.  The  words,  "for  the 
purpose  of  building  a  college  in  Canada,"  show  what  the 
money  was  to  be  used  for  and  makes  the  gift  void,  because 
it  was  to  be  invested  in  lands  to  build  a  college  on.  The 
law  is  laid  down  in  1  Jarman,  4th  ed.,  p.  228,  230.  The 
early  cases  settled  that  if  money  be  given  to  build  a  college, 
evidence  was  not  admissible  to  shew  that  if  the  money 
was  not  to  be  used  in  the  purchase  of  land  upon  which  to 
erect  it,  but  Gihlett  v.  Hobsooi,  3  Myl.  &  K.  517,  relaxes  that 
rule.  To  be  valid,  a  charitable  gift  for  building  must  refer 
to  an  existing  site,  or  expressly  exclude  the  application  of 
the  money  in  the  purchase  of  land :  Pratt  v.  Harvey,  L. 
R.  12  Eq.  544,  546.  This  was  followed  by  Bacon,  V.  C, 
who  said  :  To  take  it  (the  charitable  bequest)  out  of  the 
Statute  of  Mortmain,  the  gift  must  be  to  build  upon  land 
which  is  indicated,  or  there  must  be  a  prohibition  as  to 
laying  out  the  money  devoted  to  that  purpose  to  any 
other  :  In  re  Cox,  Cox  v.  Davie^  7  Ch.  D.  207.  See  also 
Booth  V.  Carter,  L.  R.  8  Eq.  757,  there  cited.  Davidson  v. 
Boomer,  16  Gr.  1  and  218,  will  be  relied  upon  by  my 
learned  friend.  In  that  case  it  was  held  that  the  Court 
will  receive  extrinsic  evidence  to  shew  what  the  testator's 
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intention  was.  The  onus  of  shewing  that  the  intention  of 
the  testator  was  restrained  within  lawful  limits  is  upon 
the  party  seeking  to  take  the  bequest  out  of  the  statute  : 
Giblett  V.  Hohson,  3  Myl.  &  K.  530.  The  Referee  does  not 
find  that  the  testator  knew  that  the  church  had  any  lands. 
In  any  event  his  report  shews  that  all  the  lands  held  were 
subject  to  certain  trusts  none  of  which  are  available  for 
this  purpose. 

Black,  for  the  Lutheran  Church.  The  bequest  is  per- 
fectly good  because  it  may  be  maintained  without  its 
being  applied  to  the  purchase  of  land.  The  facts  found 
by  the  Referee  shew  that.  If  the  devise  had  stopped  at 
the  words  "  Lutheran  Church,"  the  bequest  apart  from  the 
real  estate  would  have  been  valid,  but  my  learned  friend 
contends  that  the  addition  of  the  words  "  for  the  purpose 
of  building  a  college  in  Canada  and  not  elsewhere,  and  in 
his  name,"  makes  it  bad.  I  contend  that  the  addition  of 
those  words  was  merely  to  shew  particularly  as  to  the  site 
being  in  Canada.  The  evidence  shews  that  all  the  testa- 
tor's family  were  well  provided  for,  and  that  the  testator 
intended  that  the  church  should  get  the  benefit  of  his  pi-o- 
perty.  It  does  not  appear  that  it  was  intended  that 
lands  should  be  purchased  :  Davidson  v.  Boomer,  15  Gr. 
1  and  218.  [Ferguson,  J. — But  Mr.  Miller  contends  that 
you  should  shew  that  it  ^vas  not  intended  that  lands  should 
be  purchased.]  I  do  not  think  I  am  bound  to  go  as  far  as^ 
that.  A  bequest  of  money  to  be  applied  in  building  upon 
lands  in  mortmain  is  not  within  the  statute  :  Williams  on 
Executors,  8th  ed.,  pp.  10,  67.  If  the  Church  had  the  right 
to  hold  lands  for  the  purpose  of  building  a  college  thereon 
then  the  bequest  is  good,  and  they  have  that  right  under 
R.  S.  0.  ch.  216,  sec.  1.  If  there  is  power  to  take  real 
estate,  then  the  devise  does  not  fail :  Anderson  v,  Dougall, 
13  Gr.  166.    See  also  Ferguson  v.  Gibson,  22  Gr.  36. 

Middleton,  for  the  executors.  The  leo:acies  must  be 
deducted  from  the  gross  amount  of  the  personalty  found 
by  the  Referee.    My  clients,  of  course,  are  indifterent  as  to 
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the  main  question,  but  they  have  paid  the  legacies  and 
therefore  have  not  the  gross  amount  on  hand. 

Miller,  in  reply.  Sec.  19  of  K  S.  0.  ch.  216,  must  be 
read  with  section  1,  and  they  together  shew  the  Statute  of 
Mortmain  is  not  altered  by  that  statute. 

September  21,  1885.  Ferguson,  J. — The  case  comes 
before  me  on  further  directions.  It  was  brought  for  the  con- 
struction of  the  will  of  the  late  Isaac  Murray,  and  amongst 
other  things,  for  a  declaration  that  the  gift  in  the  will  to 
the  Lutheran  Church  is  void.  The  will  was  executed  on 
the  4th  of  August,  1884.  The  testator  died  on  the  9th  of 
the  same  month.  The  will,  after  providing  for  funeral 
and  testamentary  expenses,  gives  three  legacies  of  $100 
each,  and  then  follows  the  clause  containing  the  gift 
in  question,  which  is  in  these  words:  "  I  give  and  devise 
all  my  real  ard  personal  estate  whatsoever  and  whereso- 
ever, wdth  the  above  exceptions,  to  the  Lutheran  Church 
for  the  purpose  of  building  a  college  in  Canada  and  not 
elsewhere,  and  in  his  name." 

The  judgment  pronounced  at  the  trial  on  the  3rd  day 
of  March  last,  declared  that  the  will  so  far  as  the  land 
and  all  property  savoring  of  realty  attempted  thereby 
to  be  disposed  of  were  concerned,  was  invalid ;  that  the 
real  estate  purported  to  be  devised  by  the  will  devolved 
upon  the  heirs-at-law  of  the  testator  as  upon  an  intestacy, 
and  that  the  personalty  savoring  of  realty,  whereof  the 
testator  died  possessed  or  entitled  to  devolved  upon  the 
executors ;  and  the  action  was  referred  to  Mr.  Winchester, 
one  of  the  Referees  of  the  Court,  to  inquire  and  state 
(1)  Of  what  the  pure  personalty  of  the  testator  consisted 
at  the  time  of  his  death  ;  (2)  As  to  the  position,  status,  and 
landed  property  in  Canada,  of  the  Evangelical  Lutheran 
Church  of  Canada ;  (o)  As  to  any  other  matter  requisite 
to  enable  the  Court  to  judge  of  the  validity  of  the  bequest 
of  pure  personalty  given  by  the  will  to  the  Lutheran 
Church  ;  (4)  Who  are  the  persons  entitled  as  heirs-at-law, 
&c.  ? — reserving  further  directions. 
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The  Referee  foTind  and  reported  that  the  pure  personalty 
amounted  to  the  sum  of  $12,732.19.  He  stated  in  a 
schedule  to  his  report  of  what  this  consisted,  that  is  not 
however  material  here.  He  also  reported  that  the  said 
Church  is  composed  of  some  fifty  congregations,  having 
their  places  of  w^orship  in  different  parts  of  the  Province 
of  Ontario  ;  that  the  members  of  these  congregations  are 
chiefly  German  immigrants,  and,  although  not  incorporated, 
have  for  the  last  twenty-four  years  or  thereabouts,  held 
annual  Synod  meetings  at  different  places  throughout  the 
province  ;  that  the  Church  having  long  felt  the  want  of  a 
college  for  the  education  and  preparation  of  aspirants  to 
the  ministry,  had  applied  to  the  then  session  of  Parliament 
of  the  Dominion  for  an  Act  incorporating  the  said  Synod 
with  all  the  necessary  powers  for  such  purpose ;  that  for 
convenience  of  the  members  of  the  different  congregations, 
it  had  also  been  the  practice  of  the  Church  that  the  con- 
gregations belonging  thereto  should  have  the  land  upon 
which  its  church  was  built  and  belonging  thereto  vested 
in  trustees  for  its  benefit ;  that  in  this  way  the  Church 
owned  lands  in  many  places  throughout  the  Province  of 
Ontario,  some  of  which  were  suitable  for  and  could  he 
used  for  the  purpose  of  building  a  college  upon  ;  that  is  to 
say,  in  the  city  of  Toronto:  in  the  townships  of  Vaughan 
and  Markham,  in  the  county  of  York :  and  in  the  Counties 
of  Perth,  Waterloo,  Grey,  and  Renfrew  ;  that  the  trusts 
upon  which  some  of  the  lands  were  held  as  appeared  from 
copies  of  the  deeds  produced,  were  those  set  forth  in  a 
schedule  to  the  report,  and  that  no  other  deeds  relating  to 
the  propert}^  of  the  Church,  were  produced  before  him,  nor 
was  any  evidence  given  as  to  the  contents  of  such  deeds. 

In  this  schedule  four  parcels  of  land  are  mentioned. 
One  in  Toronto  consisting  of  5336  square  feet,  which  was 
on  the  2nd  July,  1855,  conveyed  to  trustees  to  be  held  by 
them  upon  the  special  trust  and  confidence,  that  the  same 
might  be  forever  thereafter  held  and  enjoyed  for  the  site 
of  a  chapel  for  the  use  of  the  members  of  a  Lutheran 
Church,  maintaining  a  church  discipline  and  doctrinal  prin- 
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ciples,  with  the  Augsburgh  confession,  and  with  the  lesser 
catechism  of  Luther. 

Another  in  the  Village  of  New  Hamburg,  in  the  county 
of  Waterloo,  containing  one  rood  eighteen  perches,  con- 
veyed the  1st  of  May,  1869,  to  trustees  of  the  New 
Hamburg  congregation  of  the  Evangelical  Lutheran  Trinity 
Church,  of  the  Unaltered  Augsberg  confession  in  trust 
for  the  use  and  benefit  of  the  said  congregation,  for  the 
purpose  of  a  church  site  or  manse  for  the  minister  of  the 
said  conojregation. 

Another — the  east  half  of  lot  No.  5,  in  the  12th  con- 
cession of  the  township  of  Normanby  county  of  Grey, 
containing  one  acre,  granted  by  the  Crown  by  letters 
patent,  dated  the  15th  of  September,  1871,  to  trustees  in 
trust,  for  the  use  and  benefit  of  St.  Paul's  Evangelical 
Lutheran  Church,  in  the  said  Township  of  Normanby. 

And  another — part  of  lot  11  in  the  3rd  concession  of 
the  township  of  Draper,  in  the  district  of  Muskoka,  con- 
taining half  an  acre,  granted  by  the  Crown  by  letters 
patent,  on  the  1st  of  February,  1875,  to  trustees  upon 
trust,  for  the  erection  and  maintenance  of  a  building  or 
buildings  thereon,  to  be  used  as  a  church  or  meeting-house 
for  the  congregation  of  the  Evangelical  Lutheran  Church 
worshipping,  at  the  said  township  of  Draper,  and  for  such 
other  purpose  and  purposes  as  the  said  congregation  might 
from  time  to  time  find  expedient. 

In  Jarman  on  Wills,  4th  ed„  p.  230,  etseq.,  (5th  Am.  ed., 
p.  434,  et  seq.,)  the  author  says  :  "  It  has  been  much  ques- 
tioned whether  a  bequest  of  money,  to  be  applied  in  the 
'erection'  of  a  school  house  or  other  building,  for  chari- 
table purposes,  is  bad,  as  involving  a  trust  to  purchase. 
Lord  Hard  \vi eke  considered  that  if  the  trustees  could  get  a 
piece  of  ground  given  to  them,  so  that  land  need  not  be 
purchased,  the  gift  was  good ;  but  the  contrary  is  now 
settled  :  and  to  make  such  a  bequest  valid,  the  testator 
must  either  point  to  land  already  in  mortmain,  or  he  must 
forbid  the  purchase  of  land."  And  he  refers  amongst 
others  to  the  case  of  Mathers  v.  Scott,  2  Keen  172,  where 
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a  testator  bequeathed  a  legacy  to  trustees,  with  a  request 
that  they  would  entreat  the  Lord  of  the  Manor  to  grant 
land  for  building  almshouses.  Lord  Langdale,  M.  R.,  held 
that  the  language  of  the  bequest  was  not  sufficiently 
expressed  to  exclude  a  purchase,  and  therefore  the  gift 
failed.  The  author  lays  it  down  as  equally  clear  that  a 
legacy  on  condition  that  the  legatee  provide  land  for  effect- 
ing the  testator's  object,  is  void,  as  being  in  truth  a  pur- 
chase of  the  land  from  the  legatee,  and  that  it  would  not 
avail,  that  charity  legatees  by  whom  the  fund  is  directed  to 
be  laid  out  in  the  erection  of  buildings  possess  and  offer 
to  appropriate  for  the  purpose  land  already  in  mortmain, 
unless  the  bequest  were  so  framed  as  not  to  admit  of  a 
new  purchase  being  made  for  the  occasion.  A  bequest 
to  build  is  not  made  valid  by  a  proviso  that  the  legacy 
shall  not  be  paid  until  the  building  has  been  commenced: 
Pratt  v.  Harvey,  L.  R.  12  Eq.  544. 

In  Gihlett  v.  Hohson,  2  Myl.  &;  K,  519  (one  of  the  cases 
referred  to  in  Jarman,)  the  Lord  Chancellor  says,  at  p.  827: 
"  The  first  position  which  I  am  justified  by  the  cases 
in  laying  down,  nay,  by  the  whole  authorities  together 
called  upon  to  lay  down,  is  this,  that  a  bequest  of  money 
or  other  personalty  to  any  charitable  institution  to  build 
or  erect  buildings,  taken  by  itself,  is  within  the  statute." 
This  case  seems  to  decide  that  matter  dehors  the  will  may 
be  looked  at,  for  the  purpose  of  placing  the  Court  in  the 
situation  of  the  testator,  in  order  to  determine  whether 
the  testator  contemplated  building  upon  lands  already  in 
mortmain,  or  to  be  acquired  by  other  means  than  by  the 
application  of  the  legacy.  At  page  580,  the  Lord  Chan- 
cellor says :  "  That  the  onus  of  shewing  that  the  intention 
of  the  testator  was  restrained  within  lawful  limits  is  upon 
the  party  seeking  to  take  the  bequest  out  of  the  statute ; 
and  that  in  one  way  or  another,  but  especially  where  it  is 
to  be  by  matter  dehors,  that  is  by  considering  to  what  cir- 
cumstances the  instrument  was  applied,  the  intention  must 
appear  absolutely  certain  and  clear  to  exclude  the  employ- 
ment of  the  fund  in  purchasing  land,  and  must  not  be  a 
matter  of  speculation  and  conjecture." 
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At  page  531  of  the  same  case  the  Lord  Chancellor  says  : 
"The  bequest  is  of  money  to  a  charitable  institution, 
towards  building  almshouses  without  more.  This,  prima 
facie  is  a  bequest  for  buying  land  and  building  upon  it,  *  * 
and  something  must  therefore  be  shewn  dehors  the  will, 
something  in  the  circumstances  to  which  the  testator  must 
be  understood  to  refer,  and  necessarily  to  refer  ;  something 
which  leaves  no  doubt  at  all  that  he  did  not  mean  the 
money  to  be  used  in  buying  land,  but  only  in  building 
houses." 

In  the  case  of  Cox  v.  Davie,  7  Ch.  D.,  207,  Bacon,  V.  C, 
at  p.  207,  " refers  to  the  case Philpott  v.  St  Georges  Hospi- 
tal, saying  that  it  is  an  important  case  in  itself,  and  still  more 
important  because  *  *  all  the  authorities  then  extant  were 
considered  and  commented  upon,  and  that  in  that  case  the 
rule  is  stated  in  the  most  distinct  manner  that  can  be  con- 
ceived, namely :  "  Either  the  land  must  be  so  indicated  as 
that  you  can  say  that  it  is  not  within  the  Statute  of  Mort- 
main, or  the  direction  must  be  that  you  must  not  lay  out 
the  amount  of  the  legacy  upon  any  other  land  than  that 
which  is  already  in  mortmain." 

In  Pratt  v.  Harvey,  before  referred  to.  Sir  John  Wickens 
said :  The  rule  of  the  Court  is  now  well  settled,  that  in 
order  to  validate  a  gift  of  this  kind,  you  must  find  in  the 
will  a  reference  to  an  existing  site,  on  which  the  building 
contemplated  shall  be  erected,  or  you  must  find  words 
expressly  excluding  the  application  of  the  money  given  in 
the  acquisition  of  land."  The  gift  in  that  case  was  a  gift 
of  £1,000,  to  be  applied  towards  building  a  church  at 
Newark. 

The  subject  is  treated  of  at  considerable  length  in 
Williams  on  Executors,  8th  ed.  p.  1067,  and  following 
pages.  Counsel  for  the  Church  placed  reliance  upon  the  case 
Davidson  v.  Boomer,  15  Grant  218.  As  I  understand  that 
case,  it  does  not  differ  materially  from  cases  that  preceded 
it.  The  learned  Judge,  after  making  some  remarks  in 
respect  of  a  dictum  of  Lord  Eldon  in  Attorney -Oeneral  v. 
Davies,  says  at  p.  223  :  "  And  I  agree  that  a  direction  to 
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lay  out  money  in  the  erection  of  a  building  must  now, 
from  the  construction  these  words  have  long  received,  be 
taken  in  their  strict  and  primary  sense  to  include  a  direc- 
tion to  purchase  land."  The  same  words  of  Lord  Eldon 
are  remarked  upon  by  the  Lord  Chancellor  in  Gihlett  v. 
Hohson,  at  page  530,  where  he  says  :  "  They  seem  to  con- 
fine the  exception  to  cases  where  the  land  to  be  built  upon 
is  already  (that  is  at  the  date  of  the  will  or  at  least  at  the 
testator's  death)  in  mortmain.  But  the  reason  of  the 
matter  extends  this  also  to  cases  where  the  testator  may 
plainly  appear  to  have  in  contemplation  a  future  acquisi- 
tion of  building-land  otherwise  than  by  means  of  the 
legacy,"  and  he  says  that  Lord  Eldon  clearly  assumes  this 
in  what  he  says  in  another  case,  Attorney -General  v. 
Parsons,  8  Yes.  191. 

I  do  not  perceive  that  the  other  authorities  referred  to 
by  counsel  for  the  Church  Ande7'son  v.  Dougall,  13  Gr. 
164;  Ferguson  v.  Gibson,  22  Grant  36,  E.  S.  0.  ch.  216, 
have  the  effect  in  this  case  contended  for. 

It  is  said  by  Sir  James  Wigram  that  "any  evidence  is 
admissible  which  in  its  nature  and  effect  simply  explains 
what  the  testator  has  written  ;  but  no  evidence  can  be 
admissible  which  in  its  nature  or  effect  is  applicable  to 
the  purpose  of  showing  what  he  intended  to  write. 
This  passage  is  referred  to  by  the  learned  Judge  in  the 
case  Davidson  v.  Boomer,  15  Gr.  220.  It  appears  to  me  to 
be  a  concise  statement  of  a  rule  of  the  law  of  evidence 
that  is  generally  well  understood. 

In  the  present  case  the  testator  did  not  forbid  the 
purchase  of  land  with  the  money  or  pure  personalty,  and 
the  bequest  "  taken  by  itself  "  appears  to  me  to  be,  upon 
the  authorities,  clearly  within  the  statute. 

The  further  questions  to  be  determined  seem  to  me  to 
be  :  Has  it  been  shown  by  the  extrinsic  matters  adduced, 
the  circumstances — matters  dehors  the  will — that  the 
testator,  by  the  words  that  he  employed,  that  the 
building  should  be  erected  upon  lands  then  already  in  mort- 
main, or  that  he  plainly  had  in  contemplation  a  future 
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acquisition  of  building  land  (otherwise  than  by  means  of 
the  lagacy)  upon  which  the  college  should  be  erected  ?  In 
shewing  or  endeavoring  to  shew  either  of  these,  the  burden 
of  proof  rests  upon  the  party  who  is  seeking  to  shew  that 
the  case  is  not  within  the  statute,  and  the  authorities  seem 
to  show  that  in  such  cases  the  meaning  or  intention  must 
be  shown  beyond  doubt,  not  left  a  matter  of  speculation  or 
conjecture. 

As  to  whether  or  not  either  of  these  has  been  so  shown, 
I  am,  I  apprehend  to  look  at  the  report  of  thejReferee.  It 
does  not  appear  by  this  report  that  the  Lutheran 
Church"  had  any  lands.  The  way  in  w^hich,  and  the 
trusts  upon  which  some  of  the  congregations  of  this 
Church  held  lands,  appear  by  the  report,  and  looking 
at  these  and  each  of  them,  I  cannot  arrive  at  - the  con- 
clusion that  it  has  been  made  to  appear  that  the  testa- 
tor meant  that  the  college  should  be  built  upon  these  lands, 
or  any  of  them,  even  if  it  had  been  shown  that  he  was 
aware  that  the  respective  congregations  had  these  lands, 
which  it  was  not,  and  I  do  not  see  how  I  can  arrive  at  the 
conclusion  that  it  has  been  made  to  appear  that  the  mean- 
ing was  that  the  college  was  to  be  built  upon  any  of  the 
other  lands,  less  particularly  referred  to  in  the  report.  It 
is  not  shown  that  the  testator  was  aware  that  the  respec- 
tive congregations  had  any  of  these  lands,  and  it  is  to  be 
borne  in  mind  that  the  matter  cannot  be  left  a  matter  of 
speculation  or  conjecture    It  must  be  placed  beyond  doubt. 

The  learned  Referee  states  in  his  report,  that  in  the 
way  that  he  had  before  pointed  out,  (the  way  that  I  have 
already  mentioned),  the  Church  owned  lands  in  many  places 
and  throughout  the  province  of  Ontario,  some  of  which 
were  suitable  for,  and  could  be  used  for  the  purpose  of 
building  a  college  upon  them ;  but  when  he  says  the  lands 
could  be  so  used,  I  presume  he  only  means,  that  as  a 
physical  fact,  a  college  might  be  built  upon  the  lands  or 
some  of  them,  without  reference  to  the  leojal  rio^ht  of  the 
Church  as  against  the  will  of  the  congregation  holding  the 
lands,  to  build  a  college  upon  them. 
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How  it  can  be  .said  that  it  has  been  made  to  appear  that 
the  meaning  of  the  testator  (such  meaning  being  ascer- 
tained by  the  means  before  stated),  was  that  the  college 
was  to  be  built  upon  any  of  these  lands,  I  cannot  perceive, 
and  I  am  of  the  opinion  that  the  contention  that  it  does 
so  appear  fails. 

There  seems  to  be  no  pretence  that  it  has  been  made  to 
appear  that  the  testator  had  in  contemplation  a  future 
acquisition  of  building  land  (otherwise  than  by  means  of 
the  legacy)  upon  which  the  college  was  to  be  erected. 

I  am,  for  these  reasons,  of  the  opinion  that  the  bequest 
of  the  pure  personalty  is  invalid. 

This  is  the  only  matter  that  was  argued  before  me,  and 
I  apprehend  it  is  the  only  one  in  contention. 

The  costs  of  all  parties  will  be  out  of  the  estate. 

Judgment  accordingly. 

G.  A.  B. 
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[COMMON  PLEAS  DIVISION.] 


WiLKiNs  V.  McLean, 

Mortgagor  and  mortgagee— Equity  of  redemption  obtained  hy  mortgagee — 
Sale  thereof  hy  him — Liability  to  account  for  proceeds. 

In  1856  K,  mortgaged  certain  lands  to  J.  D.  C.  to  secure  £550,  payable 
on  1st  January,  1863.  In  1857  J.  D.  C.  died,  having  appointed  the 
defendant  and  another  his  executors,  who  duly  proved  the  will.  In 
1864,  after  the  death  of  defendant's  co-executor,  the  mortgage  was 
deposited  with  H.  as  security  for  an  advance  of  $401,  as  set  out  in 
McLean  v.  Hime,  27  C.  P.  195,  whereby  H.  was  declared  entitled  to 
hold  the  mortgage  as  collateral  security  for  the  said  sura.  In  1856  R. 
sold  the  equity  of  redemption  to  Z.  In  1877  H. ,  by  representing  that 
he  controlled  the  mortgage,  procured  the  executors  of  Z. ,  for  a  nominal 
consideration,  to  give  a  conveyance  of  the  equity  of  redemption  to 
A.  B.  H.  as  bare  trustee  for  him ;  and  in  1878  obtained  conveyances 
from  other  parties  interested  therein.  In  1879  H,  sold  the  equity  of 
redemption  to  M.  for  $5,000.  In  1880  S.  C,  a  beneficiary  under  the 
J.  D.  C's  will,  having  made  a  claim  on  defendant  for  her  share  of  the 
estate,  a  settlement  was  effected  by  defendant  agreeing  to  pay  $2,050, 
and  assigning  the  mortgage  to  her  as  collateral  security.  S.  C.  com- 
menced forclosure  proceedings  thereon,  H.  and  M.  being  made  parties, 
when  a  settlement  was  effected  by  H.  paying  S.  C.  $500  and  procuring 
an  assignment  of  the  mortgage  to  be  made  to  plaintiff  as  bare  trustee 
for  him.  The  plaintiff  commenced  proceedings  against  defendant 
claiming  the  $2,050  secured  by  the  agreement  made  between  S.  C.  and 
defendant  and  in  default  of  payment  foreclosure. 

Held,  [reversing  the  judgment  of  Ferguson,  J.,]  that  H,  by  representing 
himself  to  be  mortgagee  obtained  the  conveyance  of  the  equity  of 
redemption,  and  must  therefore  account  to  defendant  for  the  amount 
realized  on  the  sale  thereof  to  M. 

The  plaintiff's  claim  was  therefore  dismissed,  and  judgment  entered  for 
defendant  for  the  difference  between  the  $5, 000  with  interest  and  the 
$401  with  interest,  together  with  the  amount  payable  to  S.  C.  under 
the  agreement. 

This  was  an  action  of  foreclosure  tried  before  Ferguson, 
J.,  who  delivered  the  following  judgment  in  which  the 
facts  are  fully  stated. 

Moss,  Q.C.,  for  the  plaintiffs. 
Cassels,  Q.C.,  for  the  defendant. 

Ferguson,  J. — By  an  agreement,  dated  the  8th  May,, 

1880,  the  defendant  covenanted  with  one  Selina  Cameron 
to  pay  her  the  sum  of  $2,050  on  or  before  the  2nd  January, 

1881,  with  interest  at  the  rate  of  three  per  centum  per 
annum  from  the  date  of  the  agreement,  and  at  the  rate 
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of  six  per  centum  per  annum  after  the  2nd  January,  1881. 
The  agreement,  however,  provided  that  the  clause  relating 
to  the  rate  of  interest  after  the  2nd  January,  1881,  should 
not  be  considered  as  any  extension  of  time  for  the  pay- 
ment of  $2,050.  And  the  defendant  by  the  same  document 
agreed  to  assign  to  her  (Selina  Cameron),  as  collateral 
security  for  the  payment  of  the  money,  a  mortgage,  bearing 
date  the  23rd  January,  1856,  made  by  one  Charles  E. 
Komaine  to  one  John  Dugald  Cameron,  to  v^^hich  mortgage 
the  defendant  claimed  to  be  entitled  as  the  surviving 
executor  of  the  last  will  of  the  said  John  Dugald  Cameron  ; 
and  this  mortgage  was  on  the  same  day  accordingly 
assigned.  The  transaction  was  made  apparently  in  settle- 
ment of  a  claim  that  Selina  Cameron  had  ao^ainst  the 
estate  of  John  Dugald  Cameron, 

On  the  9th  October,  1880,  Selina  Cameron  assigned  and 
transferred  to  the  plaintiff  the  said  covenant  of  tlie  defen- 
dant to  pay  the  $2,050  and  interest,  and  apparently  all  the 
rights  under  the  indenture  in  which  it  is  contained.  And 
by  another  instrument,  bearing  date  the  same  day,  she 
assigned  and  transferred  to  the  plaintiff  the  mortgage 
from  Romaine  to  John  Dugald  Cameron,  which  she  held  as 
collateral  security. 

The  assignments  of  this  mortgage  seem  to  be  full,  and 
to  contain  all  the  usual  provisions.  Default  was  made  in 
the  payment  $2,050  and  interest,  and  the  bill  in  the  case  is 
filed  asking  that  an  account  may  be  taken :  that  the  defen- 
dant may  be  ordered  to  pay  the  plaintiff  what  may  be 
found  due  :  and  that  on  default  the  defendant  may  be  fore- 
closed of  all  rights,  &c.,  in  respect  of  the  mortgage,  and 
the  plaintifi'  be  declared  absolutely  entitled  to  the  same, 
free  and  clear,  fee. 

The  plaintifi  Wilkins  is  trustee  only  for  Mr.  H.  L.  Hime. 

The  defendant  in  his  answer,  amongst  other  things,  says 
that  at  the  time  the  mortgage  was  assigned  to  Selina 
Cameron  she  agreed  to  realize  the  same,  and  after  psiying 
the  debt  to  pay  over  the  surplus  to  the  defendant,  and  that 
there  was  due  upon  the  mortgage  a  sum  exceeding  $5,000, 
that  the  mortgage  was  in  the  possession  of  Hime,  who 
claimed  a  lien  upon  it,  and  to  be  the  equitable  assignee  of 
it  to  secure  a  sum  of  money  alleged  to  be  owing  from  the 
defendant  to  him  ;  that  Hime,  while  so  in  possession  of 
the  mortgage,  entered  into  negotiations  with  the  owners 
of  the  equity  of  redemption  in  the  lands  embraced  in  it, 
representing  himself  to  be  the  holder  of  the  mortgage,  and 
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entitled  to  the  benefit  of  it,  and  that  the  amount  due  on 
the  mortgage  exceeded  the  value  of  the  lands  upon  which 
it  was;  and  procured  them  to  release  the  equity  of  redemp- 
tion to  him  or  his  nominee  ;  and  that  he  afterwards  con- 
veyed the  lands  to  one  Anne  McKay  for  the  sum  of  $5,000: 
that  after  this  a  suit  was  brought  by  Selina  Cameron 
against  Anne  McKay,  and  Hime,  and  the  said  Romaine  to 
realize  the  said  mortgage  :  that  that  suit  was  brought  with 
defendant's  sanction  and  approval,  and  for  his  benefit  as 
well  as  that  of  Selina  Cameron,  but  before  the  suit  was 
brought  to  a  hearing,  and  after  notice  had  been  given  of 
an  application  to  charge  Hime  with  the  said  sum  of  $5,000, 
he,  Hime,  settled  it  by  paying  Selina  Cameron  what  was 
due  to  her:  that  this  settlement  was  without  prejudice  to 
the  defendant,  and  that  upon  its  being  effected  the  assign- 
ments to  the  plaintiff  were  made.  And  the  defendant  says 
that  hy  reason  of  this  settlement  the  debt  to  Selina 
Cameron  w^as  paid  and  discharged,  and  that  there  is  nothing 
due  to  her,  or  to  the  plaintiff" ;  and  claims  that  Hime  should 
be  added  as  a  party  to  the  suit,  and  that  the  defendant  is 
entitled  as  against  him  to  an  order  for  the  payment  of 
whatever  balance  there  may  be  of  the  $5,000. 

At  the  hearing  Hime  was  made  a  party  plaintiff". 

As  to  the  alleged  agreement  by  Selina  Cameron  to  realize 
the  mortgage,  and  after  paying  herself,  pay  any  balance  to 
the  defendant,  Munro,  the  solicitor  who  acted  for  her, 
is  called,  and  says  he  had  brought  a  suit  for  her  against 
the  defendant ;  and  "  these  "  (the  agreement  and  mortgage) 
were  taken  in  settlement.  He  says  that  it  was  at  first 
intended  that  there  should  be  an  agreement  that  no  pro- 
ceedings against  the  defendant  should  be  taken  till  such 
time  as  the  mortgage  could  be  collected ;  but  that  upon 
reflection  he  refused  to  do  this  ;  and  the  time  was  extended 
on  the  covenant.  He  says,  however,  that  it  was  understood 
that  he  would  proceed  upon  the  mortgage  immediately. 

The  defendant  in  his  evidence  says  that  in  the  original 
draft  agreement  Munro,  had  the  time,  the  1st  of  July: 
that  he  said  to  him  that  he  would  not  be  able  to  collect  the 
mortgage  by  that  time  :  that  Munro  said  that  perhaps  the 
defendant  was  right,  and  the  change  was  made  to  the  1st 
of  January.  And  the  defendant  then  says:  "I  understood 
and,  as  I  believe,  he  understood,  that  the  mortgage  should 
be  collected  before  I  should  be  called  on  to  pay  the  $2,050." 

Under  these  circumstances  I  do  not  think  that  I  should 
find  that  there  was  a  binding  agreement  such  as  was  stated 
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in  the  answer  in  this  respect ,  but,  I  do  not  desire  to  be 
understood  to  intimate  that  I  doubt  the  sincerity  of  either 
of  the  witnesses. 

It  appears  that  the  mortgage  in  question  was  many 
years  ago  deposited  or  pledged  with  Hime  by  Thomas 
McLean,  a  brother  of  the  defendant,  as  a  security  or 
pledge  for  the  payment  of  money. 

Hime  is  called  as  a  witness,  and  he  produces  the  mort- 
gage. (It  was  apparently  not  delivered  at  the  time  of  the 
assignment  of  it  to  Selina  Cameron.)  He  says  :  '"'  I  have 
had  this  mortgage  since  the  year  1864.  I  got  no  assign- 
ment of  it  or  any  conveyance  of  the  property  contained 
in  it.  It  was  left  with  me  by  Thomas  A.  McLean  as 
security  for  money  I  advanced  to  him.  The  defendant 
denied  my  right  to  this  paper,  and  brought  a  suit  against 
me  for  it.  He  has  always  denied  my  right  to  have  the 
mortgao^e,  and  never  till  now  asserted  that  I  had  such  <^ 
right.    I  had  nothing  but  the  paper  deposited  with  me." 

The  defendant  in  his  evidence  says :  "  I  never  borrowed 
any  money  from  Hime.  I  never  authorized  the  deposit  of 
the  mortgage  with  him.  I  always  disputed  his  right  to 
have  the  mortgage  at  all  I  had  some  hopes  of  getting  the 
morto^age  from  him,  even  after  the  suit  in  detinue,  without 
paying  any  money." 

The  case  of  McLean  v.  Hime,  to  which  both  parties 
referred  at  the  trial,  is  reported  in  27  C.  P.  195,  and  more 
minute  details  of  the  manner  of  the  deposit  of  the  mortgage 
shewn  than  appear  by  the  evidence  in  this  case.  The  only 
matter  that  it  decides  is,  that  Hime  so  held  the  mortgage 
by  virtue  of  the  deposit  of  it  that  the  defendant  in  this 
suit  could  not  succeed  against  him  in  an  action  of  detinue 
for  it.  The  sum  claimed  to  be  secured  by  the  deposit  or 
pledge  of  the  mortgage  appears  to  have  been  $401. 

There  is  no  doubt  that  while  Hime  held  the  mortgage  so 
deposited  he  did  deal  with  the  owners  of  the  equity  of 
redemption,  and  that  he  became  beneficially  entitled  to  it, 
and  made  profit  by  his  dealings  in  respect  of  it;  but  it  was 
never  vested  in  him.  It  was  never  conveyed  to  him, nor  was 
the  mortgage  ever  assigned  to  him;  and  it  is,  I  think,  per- 
fectly clear  that  there  was  not  from  the  beginning  (the  time 
of  the  deposit)  to  the  time  of  the  assignment  of  the  mortgage 
to  Selina  Cameron,  nor,  so  far  as  Hime  was  concerned,  to 
the  time  of  the  assignment  of  it  to  the  plaintift,  anything 
to  prevent  the  defendant  from  redeeming  or  regaining  the 
mortgage  on  payment  of  the  amount  for  which  it  was 
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deposited,  nor  has  there  since  been  anything  to  prevent  his 
so  doing  on  payment  of  the  further  sum  for  which  it  is 
now  held  as  collateral  security.  Hime  has  alwaj^s  had  the 
pledge  (if  it  is  properly  called  a  pledge)  ready  to  be  deli- 
vered on  payment  of  the  money,  and  his  dealings  respecting 
the  equity  of  redemption  in  the  land  (though  he  profited 
by  them)  cannot,  so  far  as  I  can  perceive,  have  operated  as 
an  injury  to  the  defendant.  The  defendant  had  no  right  or 
title  to  the  equity  of  redemption  in  the  land.  He  was 
only  mortgagee.  Hime  got  nothing  that  belonged  to  him 
and  always  kept  the  pledge  ready  to  be  delivered. 

On  principle  Hime  was  in  my  opinion,  as  to  his  dealings 
in  respect  to  the  equity  of  redemption  in  the  land,  in  the 
same  position  as  a  perfect  stranger  to  the  property,  so  far 
as  the  defendant  was  concerned.  Whatever  representations 
he  may  have  made  to  the  owners  of  the  equity  of  redemp- 
tion, these  could  have  made  no  difference  to  the  defendant. 
They  were  not  made  to  him.  He  did  not  act  upon  them. 
If  they  deceived  any  one,  they  did  not  and  could  not  pre- 
judice any  property  that  was  his. 

The  other  defences  set  up,  I  think,  entirely  fail,  and  the 
plaintiff  is,  in  my  opinion,  entitled  to  the  order  for  the 
payment  of  the  money,  and  in  default,  a  foreclosure  of 
the  defendant's  interest. 

The  plaintiff"  has  intimated  his  willingness  to  take  the 
$2,050,  and  the  interest,  without  any  reference  to  any  i 
alleged  lien  for  the  money  advanced  to  Thomas  A.  McLean,  | 
the  defendant's  brother.  i 

The  interest  on  this  sum  can  be  computed  by  the  regis-  ' 
trar.    There  is  no  need  of  a  reference  I  think. 

The  judgment  is  with  costs  of  suit.  i 

In  Hilary  Sittings,  1883,  Walter  Gassels,  Q.C.,  moved  on  I 
notice  to  set  aside  the  judgment  entered  for  the  plaintiff,  ' 
and  to  enter  judgment  for  the  defendant. 

Durinor  the  same  sittings,  June  4,  1884,  the  motion  was 
argued  and  stood  for  judgment,  w^hen  a  re-argument  was 
directed. 

During  Easter  Sittings,  June  4,  1885,  the  re-argu- 
ment took  place.  Walter  Gassels,  Q.  C,  supported  the 
motion.  The  evidence  clearly  shews  that  Hime  obtained 
the  equity  of  redemption  from  the  trustees  of  the  Zimmer- 
man estate  and  the  Bank   of  Upper    Canada  on  the 
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representation  that  he  controlled  the  mortgage  debt,  and 
that  the  mortgage  was  over  and  above  the  value  of 
the  land.  He  obtained  the  release  in  his  character  of 
mortgagee.  In  the  case  of  McLean  v.  Hime,  27  C.  P.  195, 
Hime  set  up  that  the  loan  was  to  the  executors  of  the 
Cameron  estate,  and  that  he  was  equitable  mortgagee  ;  and 
it  was  on  that  ground  that  the  action  failed.  Hime,  there- 
fore, occupied  the  position  of  trustee  for  the  mortgagors, 
and  must  account  to  them  for  the  benefit  he  derived  from 
his  acquiring  the  equity  of  redemption  ;  but  even  if  Hime's 
representation  was  fraudulent,  he  cannot  set  up  his  own 
fraud,  and  by  reason  thereof,  claim  to  hold  the  benefit 
derived  to  his  own  advantgage.  The  defendant  is  therefore 
clearly  entitled  to  such  benefit.  He  referred  to  Grace  v. 
MacBermott,  in  app.,  13  Gr.  247  ;  also  to  the  judgment  in  the 
Court  below,  set  out  in  the  printed  case  in  Appeal,  vol.vi.  of 
the  Librarj^-bound  edition  of  Appeal  Cases ;  ParJdnson  v. 
Higgins,  37  U.  C.  K  308  ;  Kelly  v.  MacUem,  14  Gr.  29. 

Moss,  Q.  C,  contra.  The  case  of  McLean  v.  Hime,  27  - 
C.  P.  195,  was  an  action  of  detinue ;  and  all  it  decides  is 
that  McLean  could  not  recover  in  detinue  against  Hime. 
It  did  not  decide  that  any  interest  in  the  land  passed  to 
Hime.  There  was  no  deposit  so  as  to  create  an  equitable 
mortgage,  but  merely  a  pledge  of  a  chattel.  The  case  of 
Garter  v.  Wake,  4  Ch.  D.  605,  points  out  the  difference 
between  pledges  of  chattels  and  equitable  mortgagees. 
The  ground  on  which  the  deposit  of  title  deeds  is  treated  as 
an  equitable  mortgage  is,  that  the  equitable  mortgagee  can 
call  for  a  legal  mortgage.  Here  Hime  never  could  have 
called  for  a  legal  mortgage.  Hime  never  represented  to 
the  trustees  of  the  Zimmerman  estate  or  to  the  Bank  of 
Upper  Canada,  that  he  had  any  estate  in  the  land,  but 
merely  that  he  controlled  the  mortgage.  The  trustees  of 
the  Zimmerman  estate  and  the  Bank  of  Upper  Canada 
were  fully  aware  of  all  the  circumstances,  and  they  con- 
sidered that  the  equity  of  redemption  was  of  no  value. 
Hime  did  not  purchase  as  representing  the  estate,  but  as  a 
stranger.  The  equity  of  redemption  was  not  taken  to  Hime, 
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but  to  Harris,  and  this  was  done  so  as  to  keep  the  equity 
of  redemption  and  the  legal  estate  separate.  Nothing  that 
Hime  has  done  has  in  any  way  prejudiced  the  defendant 
in  his  rights.  The  defendant  all  along,  until  this  suit  was 
commenced,  repudiated  that  the  relationship  of  mort- 
gagor and  mortgagee  existed,  and  for  the  first  time  when 
this  suit  was  commenced  sets  it  up,  and  attempts  to  obtain 
the  benefit  that  Hime  derived  from  the  sale  of  the  equity  of 
redemption.  The  judgment  of  the  learned  Judge  appealed 
from  is  right,  and  should  not  be  interfered  with.  He  also 
referred  to  Thompson  v.  Blackstone,  6  Beav.  470 ;  Tolson 
V.  Shear d,  5  Ch,  D.  19  ;  Oceanic  Steam  Navigation  Co.  v. 
Sutherherry,  16  Ch.  D.  236 ;  Hill  v.  Simpson,  7  Ves.  152. 

Cassels,  Q.  C,  in  reply.  The  other  side  feel  the  difficulty 
of  Hime  occupying  the  position  of  equitable  mortgagee, 
and  thus  attempt  to  get  over  the  difficulty  by  alleging  that 
he  was  merely  a  pledgee  of  a  chattel.  It  cannot  be  pro- 
perly contended  that  Hime  merely  purchased  as  a  stranger. 
The  basis  of  the  decision  of  McLean  v.  Hime,  27  C.  P. 
195,  is  that  Hime's  position  was  that  of  equitable  mort- 
ofagee,  and  that  he  had  an  interest  in  the  land,  and  it  was 
in  that  capacity  that  he  purchased. 

June  27th,  1885.  EosE,  J. — This  is  a  motion  by  way  of 
appeal  from  the  judgment  of  Ferguson,  J.,  directing  pay- 
ment of  the  moneys  claimed  by  the  plaintiff,  and  in 
default  foreclosure  of  the  defendant  in  tlie  land  in  question. 

The  facts  are  briefly  as  follows  :  In  Januaay,  1856,  C.E. 
Romaine  made  a  mortgage  of  the  lands  in  question  to 
John  Dugald  Cameron  to  secure  the  payment  of  £550  on  or 
bafore  the  1st  of  January,  1863,  with  interest,  in  the  mean- 
time half-yearly  at  the  rate  of  six  per  cent,  per  annum. 

Cameron  died  in  1857,  having  first  made  his  will 
appointing  the  late  Honourable  Chief  Justice  McLean  and 
his  son  Archibald  (the  present  defendant)  his  executors, 
who  duly  proved  the  will. 

In  the  year  1864,  after  the  death  of  Chief  Justice  Mc- 
Lean, the  mortgage  was  deposited  with  one  Hime,  the 
beneficial  plaiatitf  herein,  as  security  for  an  advance  of 
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about  $400  under  the  circumstances  set  out  in  McLean  v. 
Hime,  27  C.  P.  195.  The  deposit  was  by  Thomas  McLean, 
brother  of  the  defendant,  and  the  repudiation  by  the 
defendant  and  consequences  thereof  sufHciently  appear  in 
the  report  of  that  case. 

By  the  decision  in  that  case,  Hime  was  declared  entitled 
to  hold  the  mortgage  deposited  with  him  by  Thomas 
McLean  as  collateral  security  for  ^40L 

It  is  not  stated  in  the  judgment  that  he  was  merely 
entitled  to  hold  the  deed  as  a  chattel,  as  was  argued  by 
Mr.  Moss. 

The  words  of  the  judgment  are  :  "  deposit  as  a  collateral 
security  for  the  whole  of  the  said  sum  of  $40 L"  See  p. 
201.    This  decision  was  in  December,  1876. 

In  1850  Roraaine  sold  the  equity  of  redemption  to 
Samuel  Zimmerman,  who  gave  a  bond  to  Romaine  to  pay 
off  the  mortgage  in  question  and  another  subsequent 
mortgage.  Zimmerman  was  killed  at  the  railway  accident 
called  the  "Desjardins  Accident"  in  1857,  having  previously 
made  his  will  appointing  as  executors  and  trustees,  Joseph 
Augustus  Woodruff,  Sheriff"  of  Lincoln,  Richard  Miller, 
Richard  Woodruff,  and  John  L.  Ranney,  Esquires. 

In  1877  Hime  approached  these  executors,  representing 
that  he  controlled  the  mortgage  in  question,  and  obtained 
from  them  a  quit-claim  deed  containing  w^ords  of  grant 
of  the  lands  in  question  for  a  nominal  consideration  of 
$4.00,  the  conveyancer's  charges  for  drawing  the  deed.  The 
deed  was  made  to  one  Arthur  Beveridge  flarris,  as  bare 
trustee  for  Hime. 

Having  obtained  this  deed  he,  on  the  9th  of  March, 
1878,  obtained  a  quit-claim  deed,  with  words  of  grant, 
from  Mr.  Gamble,  trustee  of  the  Bank  of  Upper  Canada, 
and  a  similar  deed  from  the  executors  of  the  late  George 
Crookshank,  all  confirmatory  of  the  same  title  ;  and  to 
which  further  refei-ence  is  unnecessary. 

On  the  3rd  of  May,  1879,  Harris  conveyed  to  one  Quin, 
also  a  bare  trustee  for  Hime  ;  and  on  the  29th  of  same 
month  Hime  sold  the  equity  of  redemption  to  one  Mrs. 
9— VOL.  X  O.K. 
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McKay  for  $5,000.  For  some  reason  the  conveyance  is 
made  to  one  Hope,  who,  on  the  18th  January,  1880,  con- 
veyed to  Mrs.  McKay. 

Selina  Cameron,  a  beneficiary,  under  the  will  of  the  said 
J.  D.  Cameron,  having  made  a  claim  on  the  defendant 
herein  for  payment  of  her  share  of  the  estate,  a  settlement 
was  arrived  at  in  1880  by  which  the  defendant  agreed  to 
pay  her  $2,050  within  the  period  therein  stated,  and  he 
assigned  to  her  the  mortgage  in  question  as  collateral 
security. 

Selina  Cameron  commenced  proceedings  to  foreclose  the 
mortgage,  and  Hime  was  made  a  party  along  with  Mrs. 
McKay.  A  settlement  was  arrived  at  by  which  Hime 
paid  Miss  Cameron  $500,  and  obtained  an  assignment  of 
the  mortgage  to  the  present  plaintiff  as  bare  trustee  for 
himself. 

Thereupon  the  present  proceedings  were  instituted, 
claiming  an  order  for  the  payment  of  the  $2,050  secured 
by  the  agreement  and  assignment  of  mortgage  and  interest, 
or  in  default  for  foreclosure. 

The  defendant,  among  other  defences,  set  up  the  pro- 
ceedings with  reference  to  the  equity  of  redemption ; 
and  claimed  that  the  conveyance  to  Hime  or  his  trustee 
was  to  Hime  as  mortgagee,  or  that  he  had  fraudulently 
represented  himself  to  be  mortgagee ;  and  therefore  that 
Hime  was  bound  to  account  to  him  for  the  amount 
realized  upon  its  sale. 

It  was  not  disputed  that  if  Hime  had  so  acted  as  to 
prevent  his  denying  that  he  had  purchased  as  mortgagee^ 
or  for  the  benefit  of  the  defendant  as  mortgagee,  then  he 
would  be  bound  to  account  to  the  defendant  for  the 
amount  realized  upon  the  sale  to  Mrs.  McKay.  A  reference 
to  ParJdnson  v.  Iliggins,  37  U.  C.  R.  308,  40  IJ.  C.  R.  274, 
278,  w^ill  shew  that  when  he  comes,  as  he  does  here,  to 
ask  for  payment  or  foreclosure,  he  must  account  for  the 
property  which  had  come  into  his  hands  as  mortgagee,  or 
the  proceeds  thereof 
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It  seems  to  me,  therefore,  that  the  decision  of  the  case 
turns  upon  the  view  to  be  taken  of  the  evidence  as  to 
Hime's  dealings  with  the  executors  of  the  Zimmerman 
estate. 

(1).  Did  he  purchase  or  acquire  the  interest  of  that 
estate  as  a  stranger?  or  (2).  As  mortgagee  or  trustee  for 
the  owner  of  the  legal  estate  ?  (3).  Did  he  make  his 
interest  or  alleged  interest  in  the  land  a  ground  for  being 
allowed  to  purchase  ? 

If  the  two  latter  questions  are  to  be  answered  in  the 
affirmative,  then  under  Kelly  v.  MacJdem,  14*  Gr.  29  ; 
Grace  v.  MacDermott,  13  Gr.  247;  Parkinson  v.  Higgins, 
supra,  it  is  agreed  that  he  must  account  for  the  value 
having  sold  the  estate,  as  is  stated,  for  $5,000. 

In  Hime's  examination  before  the  Master,  and  which  was 
read  at  the  trial,  it  appears  (p.  1)  that  he  wrote  to  the 
executor  of  the  Zimmerman  estate  telling  them  that  he 
then  controlled  the  morta-a^e  interests,  and  that  the  lands 
were  incumbered  by  two  outstanding  mortgages  for  more 
than  they  were  worth ;  and  on  that  statement  they  con- 
veyed to  him  the  equity  of  redemption ;  and  (on  p.  3)  that 
he  showed  the  mortgage  deed  to  Mr.  Miller,  one  of  the 
trustees,  and  who  acted  as  solicitor  for  the  estate. 

The  question  and  answer  are  as  follows  : 

"  47.  Q.  Didn't  you  have  a  conversation  with  him 
(Mr.  Miller)  in  which  you  represented  to  him  that  you 
were  mortgagee  :  that  the  equity  of  redemption  was  worth- 
less ;  and  asked  him  to  join  in  a  quit-claim  ?  A.  I  asked 
him  to  join  in  a  quit-claim;  and  I  think  I  showed  him  the 
mortsrao^e," 

Mr.  Sheriff  Woodruff,  one  of  the  executors,  was  examined 
at  the  trial.  In  reply  to  Mr.  Cassels,  he  stated  he  would 
not  have  signed  the  conveyance  to  Harris  (the  nominee 
of  and  bare  trustee  for  Hime)  if  he  had  not  believed  him 
to  be  the  holder  of  the  morto-asfe. 

As  will  be  seen  by  perusing  the  judgment  of  the  learned 
Judge,  there  is  no  finding  of  fact  on  this  evidence. 
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I  find  as  a  fact  that  Hime  represented  to  the  executors 
of  the  Zimmerman  estate  that  he  was  mortgagee  of  the 
mortgage  in  question,  and  produced  the  mortgage  deed 
as  evidence  of  the  fact ;  and  that  he  made  his  interest  in 
the  land  a  ground  for  being  allowed  to  purchase;  and  there- 
fore cannot  now  be  allowed  to  set  up  his  right  to  hold  as  if 
he  had  purchased  as  a  stranger. 

The  above  findings  are,  so  far  as  may  be,  in  the  exact 
language  of  the  late  learned  Chancellor  Spragge,  in  Kelly  v. 
Macldem,  14  Gr.  29  at  p.  30. 

To  adapt  the  language  of  the  Court  of  Appeal  in  Grace 
V.  MacDermoU,  13  Gr.  247,  255,  I  am  of  the  opinion 
that,  assuming  Hime  not  to  be  the  mortgagee  of  the 
mortgage  as  the  result  of  the  transactions  between  himself 
and  the  defendant,  as  set  out  in  McLean  v.  Hime,  27  C.  P. 
195,  then  he  did  not  purchase  the  interest  of  the  Zim- 
merman estate  without  false  representations ;  and  that  he  is 
setting  up  such  conveyance  in  fraud  of  the  express  purpose 
for  which  it  was  made. 

The  full  discussion  of  the  law  in  the  above  cases  renders 
unnecessary  more  than  the  reference  to  them. 

Mr.  Moss  argued  that  Mr.  Hime  did  not  become  a  mort- 
gagee and  acquire  an  interest  in  the  land,  but  was  merely 
pledgee  of  a  personal  chattel. 

I  am  of  the  opinion  it  is  unnecessary  to  determine 
whether  such  is  the  effect  of  the  decision  in  McLean  v. 
Hime,  27  C.  P.  195,  or  of  the  argument  on  the  plaintiff's 
behalf,  as,  in  the  view  I  take  of  the  decision  in  Grace  v. 
MacDermoU,  13  Gr.  247,  it  seems  to  me  sufficient  to  find 
that  he  represented  himself  as  mortgagee,  and  by  such 
representation  obtained  the  conveyance ;  and  therefore 
cannot  be  heard  now  to  urge  to  the  contrary. 

Nor  does  it  seem  to  me  material  to  consider  the  power 
of  McLean  to  commit  a  breach  of  trust  by  depositing  or 
mortgaging  the  mortgage  as  security  for  a  private  loan. 

If  McLean  recover  from  Ilime  the  value  of  the  equity 
of  redemption,  or  of  the  property  less  the  amount  due  for 
the  loans  made  by  him  and  the  amount  secured  to  Miss 
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Cameron,  he  can,  no  doubt,  be  compelled  to  account  for 
such  moneys  to  his  cestui  qui  trust,  if  any  there  be. 

In  my  opinion  the  motion  must  be  allowed,  dismissing 
the  plaintiff's  claim,  and  directing  judgment  for  the  defen- 
dant for  $5,000,  and  interest  thereon  since  date  of  receipt, 
less  the  amount  of  the  loan  by  Hime  to  McLean,  namely 
$401  and  interest  from  its  date,  and  less  the  amount 
payable  to  Miss  Cameron  under  the  agreement  with  her. 
I  add  the  $401  and  interest  as  under  McLean  v.  Hime, 
27  C.  P.  195,  Hime  is  entitled  to  retain  the  mortgage  until 
it  is  paid ;  and,  so  far  as  it  appears,  it  would  not  be 
honest  for  the  defendant  to  attempt  to  obtain  relief  with- 
out paying  such  sum. 

The  judgment  will  be  with  costs. 

Galt,  J.,  concurred. 

Cameron,  C.  J.,  took  no  part  in  the  judgment,  having 
been  interested  in  the  case  while  at  the  bar. 


Motion  allowed. 
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[queen's  bench  division.] 
May  v.  Ontario  and  Quebec  Railway  Company. 

Railway  com/pany — Negligence — Railway  employee — Common  employment — 
Dominion  Railway  Act,  42  Vic.  ch.  9,  sec.  27  [D.) — Limitation  of 
action — '^By  reason  of  the  railway.'^ 

The  statement  of  claim  alleged  that  the  plaintiff  was  employed  by  the 
defendants  to  work  at  tract  laying  :  that  while  so  employed  the  defen- 
dants directed  and  required  him  to  assist  in  bringing  railway  supplies, 
to  the  place  where  they  were  being  used  :  that  they  also  directed  and 
required  him  to  be  carried,  as  part  of  his  employment,  on  the  defen- 
dants' trains  :  that  accordingly  he  was  received  by  the  defendants  "to 
be  safely  carried"  on  a  train,  and  that  owing  to  the  defendants'  negli- 
gence he  was,  while  so  travelling,  thrown  off  the  train  and  injured  : 

Held,  1.  That  if  the  plaintiff  accepted  a  different  emploj^ment  from  that 
originally  contemplated,  he  became  the  defendants'  workman  in  that 
new  employment,  just  as  he  had  been  in  his  former  employment. 

2.  That  the  statement  that  the  plaintiff  was  received  on  the  train  "  to  be 
safely  carried  "  did  not  imply  that  a  special  bargain  was  made  "to 
safely  carry,"  but  only  that  the  plaintiff  was  to  be  safely  carried  as  one 
of  their  workmen  in  the  course  of  his  employment,  and  that  there  was 
no  cause  of  action. 

The  defendants  set  up  that  the  injuries  complained  of  happened  more 
than  six  months  before  action  brought,  and  that  the  action  was  barred 
by  the  27th  sec.  of  the  Consolidated  Railway  Act,  to  which  the  plaintiff 
demurred. 

Held,  that  any  damage  done  through  negligence  upon  a  railway  in  the 
carriage  of  passengers  and  the  like  is  damage  done  "  by  reason  of  the 
railway." 

Browne  v.  Broclville  and  Ottawa  R.  W.  Co.,  20  U.  C.  R.  202  ;  McCallum 
V.  Grand  TrvnJc  R.  W.  Co.,  31  U.  C.  R.  527,  and  Kelly  v.  Ottawa 
Street  R.  W.  Co.,  3  A.  R.  616,  referred  to  and  followed. 

Semble,  that  the  concluding  words  of  the  27th  section  of  the  Consolidated 
Railway  Act,  viz,  that  "the  defendants  may  prove  that  the  same" 
(that  is  the  damage)  "  was  done  in  pursuance  of  the  authority  of  this 
Act  and  the  Special  Act,"  should  be  read  as  meaning  "  in  the  course 
and  prosecution  of  their  business  as  a  railway  company,  constituted  in 
pursuance  of,"  &c.  , 

Demurrer. 

The  statement  of  clain  set  out : 

1.  That  the  defendants  employed  the  plaintiff  to  work 
at  laying  the  track  of  the  defendants'  railway,  and  while 
so  employed  they  directed  and  required  the  plaintiff  to 
assist  in  bringing  railway  supplies  from  and  about  the 
village  of  Carleton  to  that  part  of  the  track  where  the 
supplies  were  from  time  to  time  required. 

2.  The  defendants  further  directed  and  required  that 
the  plaintiff,  as  part  of  his  employment,  should  be  conveyed. 
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between  Carleton  and  that  part  of  the  track  where  the 
track  laying  was  being  proceeded  with,  on  the  defendants* 
trains,  in  order  to  facilitate  the  progress  of  the  said  work, 
and  in  order  that  the  plaintiff  might  the  more  easily  assist 
in  bringing  forward  the  supplies. 

3.  While  so  employed,  and  at  the  direction  and  request 
of  the  defendants,  the  plaintiff  was  received  by  the  defen- 
dants to  be  safely  carried  on  a  train  from  Carleton  to  that 
part  of  the  track  to  which  the  supplies  were  being  con- 
veyed. 

4.  Owin£  to  the  ne<2fli2:ence  of  the  defendants  in  the 
management  of  their  railway,  the  train  on  which  the 
plaintiff  was  so  travelling,  was  at  the  time  thrown  from 
the  track  at  the  Davenport  'Crossing  on  the  defendants* 
railway,  and  the  plaintiff  was  thereby  thrown  off  and  out 
of  the  train,  and  was  cut  and  much  injured  internally  and 
externally,  and  became  and  was  an  incurable  invalid. 

The  statement  of  defence  was : 

1.  A  general  denial  of  the  statement  of  claim. 

2.  That  the  train  the  plaintiff  was  carried  upon  at  the 
time  of  the  alleged  accident  was  a  train  used  only  in 
carrying  materials  employed  in  laying  the  track  of  the 
railway,  and  the  train  was  not  intended  for  the  carriage 
of  passengers,  and  the  plaintiff  had  no  warrant  whatever 
for  getting  upon  or  riding  on  the  train  except  at  his  own 
risk,  and  he  did  so  without  the  authority  of  the  defendants  ; 
and  the  defendants  were  therefore  in  no  way  liable  for  any 
injury  which  the  plaintiff  might  have  sustained  while 
riding  on  the  train. 

3.  The  negligence,  if  any  there  was,  as  charged  in  the 
4th  paragraph  of  the  statement  of  claim,  and  by  reason  of 
which  the  alleged  injuries  were  sustained,  was  the  negli- 
gence of  a  fellow  servant  or  fellow  servants  of  the  plaintiff 
in  the  employ  of  the  defendants,  and  therefore  the  defen- 
dants were  not  liable  in  respect  of  such  injuries. 

4.  At  all  events  (the  defendants  said)  the  injuries  of  the 
plaintiff,  if  any,  were  sustained  by  him  by  reason  of  the 
defendants'  railway,  and  were  sustained  more  than  six 
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months  before  the  commencement  of  this  action,  and  under 
the  Consolidated  Railway  Act  1879,  the  plaintiff  was  pre- 
cluded from  bringing  an  action  against  the  defendants  in 
respect  of  his  said  injuries. 
Reply : 

1.  Issue  on  the  allegations  in  the  Ist,  2nd,  and  8rd 
paragraphs  of  the  statement  of  defence. 

2.  Demurrer  to  so  much  of  the  defendants'  statement 
of  defence  as  set  out  in  paragraph  4  thereof,  on  the  ground 
that  the  injuries  complained  of  were  not  injuries  sustained 
by  reason  of  the  defendants'  railway  within  the  meaning 
of  the  Consolidated  Railway  Act  1879,  and  the  plaintiff 
was  therefore  entitled  to  maintain  this  action. 

October  13,  1885.  F.  Hodgins,  for  the  demurrer.  The 
section  of  the  statute  relating  to  the  limitation  of  actions 
does  not  apply  when  the  defendants  are  acting  as  common 
carriers.  He  referred  to  Roberts  v.  The  Great  Western 
K  Co.,  13  TJ.  C.  R.  615  ;  Auger  v.  Ontario  Simcoe, 
and  Huron  R.  W.  Co.,  9  C.  P.  164;  McCallum  v. 
Grand  Trunk  R.  W.  Co.,  31  U.  C.  R  527  ;  Kelley  v. 
Ottawa  Street  R.  W.  Co.,  3  A.  R.  616 ;  42  Vic.  ch.  9  sec. 
27,(0). 

R.  M.  Wells,  contra.  The  defendants  were  not  acting  as 
common  carriers  at  the  time  the  plaintiff  sustained  the 
injury  complained  of.  There  was  no  contract  to  carry  as 
in  the  case  of  an  ordinary  passenger.  They  were  in  the 
course  of  constructing  their  roadway.  The  neglect  com- 
plained of  was  the  neglect  of  a  fellow  servant  in  a  common 
employment  for  which  he  alone  is  liable.  The  plaintiff 
sustained  injury  by  reason  of  the  railway :  Browne  v. 
BrocJcville  and  Ottaiva  R.  W.  Co.,  20  U.  C.  R.  202,  207,  and 
cases  already  cited  ;  Hammersmith  v.  Brand,  L.  R.  4  H.  L. 
222. 

Hodgins,  in  reply,  cited,  Torpy  v.  The  Grand  Trunk 
R.  W.  Co.,  20  U.  C.  R.  446  ;  Sheerman  v.  The  Toronto,  Grey, 
und  Bruce  R,  W.  Co.,  34  U.  C.  R.  451. 
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November  5,  1885.  Wilson,  C.J. — The  pleadings  shew 
the  plaintiff  was  a  workman  of  the  defendants  in  laying 
their  track,  and  that  they  directed  and  required  him  to 
assist  in  bringing  supplies  to  the  men  at  the  places  where 
the  supplies  were  required,  and,  as  part  of  his  emj^loyment, 
that  the  plaintiff  should  for  that  purpose  be  carried  on  the 
defendants'  trains ;  and  while  so  employed,  and  at  the  direc- 
tion and  request  of  the  defendants,  the  plaintiff  was  received 
by  the  defendants  to  be  safely  carried  on  a  train  from 
Carleton  to  where  the  supplies  were  required,  but,  by  the 
negligence  of  the  defendants,  the  train  on  which  the  plain- 
tiff was  travelling  was  thrown  from  the  track,  and  the 
plaintiff  was  injured. 

What  the  plaintiff  means  by  stating  he  was  emplo3^ed 
by  the  defendants  as  a  workman  to  lay  their  track,  and 
while  so  employed  the  defendants  directed  and  required 
him  to  assist  in  bringing  up  the  necessary  supplies  for  the 
men,  I  do  not  quite  understand.  Apparently  he  lays  some 
stress  upon  his  being  employed  to  lay  the  track  only,  and 
that  the  defendants  by  taking  him  from  that  work  and 
putting  him  upon  the  bringing  up  of  supplies,  or,  as  he 
says,  by  "  directing  and  requiring  "  him  to  bring  up  such 
supplies,  placed  him  in  a  different  position  towards  them 
than  that  of  an  ordinar}^  workman  in  their  service.  I  do 
no^  think  it  did.  The  defendants  had  the  right  to  put 
him  to  any  work  they  pleased,  and  if  he  accepted  it  he 
became  their  workman  in  that  new  employment  just  as  he 
had  been  their  workman  in  his  former  employment. 

The  plaintiff  himself  has  adopted  that  interpretation  of 
his  change  of  work,  for  he  afterwards  states  that  the  defen- 
dants "  directed  and  required  him,  as  part  of  his  said 
employment/'  that  is,  bringing  up  the  supplies  to  be  carried 
upon  their  trains.  So  fi\r,  then,  the  statement  of  claim 
means  only  that  the  plaintiff  was  a  workman  in  the 
employment  of  the  defendants. 

This  further  part  of  the  statement  of  claim  must  be  con- 
sidered; to  understand  what  it  is  that  is  alleged.  The 
plaintiff  says  "  while  so  employed,"  that  is,  in  bringing  up 
10 — vol.  X  O.R. 
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supplies,  and  "  at  the  direction  and  request  of  the  defen- 
dants, he  was  received  by  the  defendants  to  be  safely 
carried  on  a  train,"  at  Carleton,  to  be  taken  to  that  part  of 
the  track  to  which  the  supplies  were  to  be  taken. 

The  words  that  the  plaintiff  was  received  by  the  defen- 
dants to  be  carried  on  a  train  "  at  the  direction  and  request 
of  the  defendants  "  can  add  nothing  to  the  mere  fact  that 
he  was  upon  the  train  in  the  due  course  of  his  employ- 
ment, or  at  the  request  of  the  defendants,  or  with  their  leave 
and  license,  and  as  shewing  he  was  not  a  trespasser  or 
wrong-doer  by  being  upon  the  train. 

Then  it  is  said,  the  plaintiff  was  received  on  the  train  to 
he  safely  carried  on  it.  That,  I  think,  does  not  mean  more 
than  would  be  implied  that  the  plaintiff  was  to  be  safely 
carried  according  to  the  nature  and  extent  of  the  obliofa- 
tion  upon  the  defendants,  as  between  themselves  and  the 
plaintiff,  as  one  of  their  workmen.  It  does  not  necessarily 
mean  that  the  defendants  made  a  special  bargain  with  the 
plaintiff  by  which  they  bound  themselves,  as  on  a  contract 
between  them  and  an  ordinary  passenger, safely  and  securely 
to  carry  him,  so  as  to  make  the  defendants  responsible  to  the 
plaintiff  for  the  acts  of  their  servants  and  workmen,  the 
fellow  servants  and  workmen  of  the  plaintiff,  whose  acts 
and  neglect  in  their  common  employment  he  bears  the 
responsibility  of  himself 

I  construe  the  statement  of  claim,  notwithstanding  the 
intent  of  the  plaintiff  to  make  it  mean  something  more 
than  the  facts  can  mean  or  do  mean,  as  stating  a  mere 
charge  of  neglect  against  his  employers  by  reason  of  the 
train  running  off  the  track. 

The  defendants,  a  railway  company  or  corporation,  could 
not  have  been  guilty  of  the  act  of  negligence  alleged, 
which  is  thus  stated :  "  Owing  to  the  negligence  of  the 
defendants  in  the  management  of  their  railway,  the  train 
on  which  the  plaintiff  was  so  travelling  was  thrown  from 
the  track,  and  the  plaintiff  was  thrown  off  the  train  and 
was  injured."  The  train  must  have  been  under  the 
management  of  the  defendants   "by  their  servants  and 
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workmen,"  and  not  by  the  corporation  itself.  So  that  the 
claim  is  made  for  an  act  of  negligence  or  wrong  by  one 
fellow  servant  to  the  wrong  and  injury  of  another  fellow 
servant,  and  if  that  be  so  the  plaintiff  has  no  cause  of 
action  against  the  defendants,  the  common  employers  of 
these  servants. 

When  the  master  is  sued  for  injury  to  a  servant  by 
neglect,  the  special  cause  and  ground  of  neglect  are  stated  • 
as  for  instance,  that  the  master  knowingly  provided 
unsafe  scaffolding,  or  bad  materials,  or  insecure  tackle  or 
machinery,  or  unfit  and  incompetent  fellow  workmen,  and 
the  like ;  and  that  the  plaintiff  was  not  aware  of  the 
scaffold  being  unsafe  or  unfit  for  use,  and  the  like. 

The  plaintiff  has  in  fact  framed  a  charge  against  the 
master  to  or  for  which  the  master  is  not  liable,  but  to  or 
for  which  the  fellow  servant  alone  is  liable. 

In  my  opinion  the  statement  of  claim  is  bad  in  law. 

The  demurrer,  however,  is  not  made  to  extend  to  the 
statement  of  claim  by  any  notice  of  objection  made  to  it 
or  taken  by  the  defendants. 

The  plaintiff  has  demurred  to  the  4th  paragraph  of  the 
statement  of  defence,  which  4th  paragraph  alleges  that  the 
cause  of  action  arose  "  by  reason  of  the  defendants'  railway" 
more  than  six  months  before  the  commencement  of  the 
action,  and  the  demurrer  to  the  same  is,  that  the  injuries 
complained  of  are  not  injuries  sustained  "by  reason  of  the 
railway "  within  the  meaning  of  "  The  Consolidated  Kail- 
way  Act  1879." 

The  27th  section  of  that  Act  is  that,  "All  suits  for 
indemnity  for  any  damage  or  injury  sustained  by  reason 
of  the  railway  shall  be  instituted  within  six  months  next 
after  the  time  of  such  supposed  damage  sustained,  or  if 
there  be  continuation  of  damage,  then  within  six  months 
next  after  the  doing  or  committing  such  damage  ceases 
and  not  afterwards ;  and  the  defendants  *  *  may 
prove  that  the  same  was  done  in  pursuance  of  and  by  the 
authority  of  this  Act  and  the  special  Act." 
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It  is  worded  the  same  as  the  16  Vic.  ch.  99,  sec.  10, 
referred  to  in  Roberts  v.  Great  Wester 7i  R  W.  Co.,  13  U. 
C.  R.  615.  In  that  case  the  action  was  for  injury  sustained 
by  a  passenger  on  the  train  of  the  defendants,  and  the 
limitation  clause  was  pleaded,  to  which  there  w^as  a 
demurrer.  Robinson,  C.  J.,  said :  "  We  are  all  of  opinion 
that  the  10th  sec.  of  the  16  Vic,  ch.  99,  does  not  apply  to 
an  action  of  this  nature,  but  only  to  actions  for  damages 
occasioned  by  the  company  in  the  exercise  of  the  powers 
given,  or  assumed  by  them  to  be  given,  for  enabling  them 
to  construct  and  maintain  their  railway.  This  is  an  action 
charging  them  with  negligence  in  the  conduct  of  a  des- 
cription of  business  that  any  individual  might  be  engaged 
in,  without  requiring  the  aid  of  legislative  acts  enabling 
them  to  take  or  use  the  property  of  others  against  their 
will." 

In  Prendergast  v.  Grand  Trunk  R.  W.  Co.  25  U.  G.  R 
193,  in  an  action  against  a  railway  company  for  so  negli- 
gently managing  a  fire  which  had  begun  upon  their  track 
that  it  extended  to  the  plaintiff 's  land  adjoining,  it  was 
held  the  Railway  Act,  sec.  83,  limiting  suits  to  six  months 
after  the  damage  sustained,  did  not  apply,  the  injury- 
charged  being  at  common  law  by  one  proprietor  of  land 
against  another  independent  of  any  user  of  the  railway. 

In  Browne  v.  The  Brockville  and  Ottawa  R.  W.  Co.,  20 
U.  C.  R.  202,  action  for  damages  by  collision,  the  defen- 
dants not  having  sounded  the  bell  or  whistle,  Robinson, 
C.J.,  said,  that  the  words  in  the  English  Acts  were,  as  to 
the  limitation  of  actions,  that  "  no  action  shall  be  brought 
for  anything  done  or  omitted  to  be  done  in  pursuance  of 
this  Act,"  &c.,  and  the  words  of  our  Act  were  "  all  suits 
for  indemnity,  for  any  damage  or  injury  sustained  by 
reason  of  the  railway, ^'  &c.  "  It  appears  to  us  that  our 
statute  is  in  effect  as  comprehensive  as  the  English,  though 
the  forms  of  expression  used  are  very  different  *  * 
^  By  reason  of  the  railway '  is  a  very  comprehensive  expres- 
sion, and  we  think  extends  to  an  injury  sustained  on  the 
railway  by  reason  of  the  use  made  of  it." 


X.] 


MAY  V.  ONTARIO  AND  QUEBEC  R.  W.  CO. 


77 


McCallvAn  v.  The  Grand  Trunk  R  W.  Co.,  SO  U.  C.  R. 
122,  was  a  case  in  which  an  action  was  brouglit  for  that 
the  defendants  allowed  coinbustible  matter  wrongfully  ta 
accumulate  on  their  grounds,  Avhich  was  set  fire  to  by- 
sparks  from  their  engine,  and  the  fire  spread  to  the  plain- 
tiff's premises  and  did  damage.  Held,  that  the  damage 
was  done  "by  reason  of  the  railway." 

The  case  of  Hammersmith  R.  W.  Co.  v.  Brand,  L.  K  4 
H.  L.  pp.  220,  222,  is  there  referred  to,  in  which  the  words, 
"the  construction  of  the  railway,"  or  "the  execution  of 
the  works  authorized"  in  the  Acts  of  the  Legislature,  are  to 
be  looked  upon  as  meaning  the  undertaking  as  a  going 
concern,  and  to  point  to  a  living  and  active  thing. 

In  that  sense  any  damage  done  upon  the  railway  by 
negligence  in  the  carriage  of  passengers  and  the  like, 
would  be  damage  done  "  by  reason  of  the  railway,"  or  as 
Sir  John  "Robinson,  put  it,  damage  done  "  by  reason  of  the 
use  of  the  railway." 

There  would,  I  think,  be  no  difSculty  in  so  interpreting 
the  Act  if  it  were  not  for  the  words  at  the  end  of  that 
limitation  clause,  "  and  the  defendants  may  prove  that  the 
same,"  (that  is  the  damage)  "  was  done  in  pursuance  of  and 
by  the  authority  of  this  Act  and  the  special  Act." 

It  would  be  difficult  to  say  that  the  defendants  b}^  their 
negligence  did  the  damage ;  for  instance,  broke  the  passen- 
ger's head,  or  leg,  or  killed  him  "  in  pursuance  of  and  by 
the  authority  of  the  statute."  That  language  may  mean, 
and  probably  should  be  read  as  meaning,  "  in  the  course 
and  prosecution  of  their  business  as  a  railway  company 
constituted  in  pursuance  of,"  &e.,  and  in  any  later  railway 
legislation  it  would  be  advisable  so  to  amend  the  limitation 
of  action  clause. 

I  think  the  Legislature  did  intend  by  the  section  as  it 
now  stands  to  give  protection  to  the  railway  companies  to 
the  extent  to  which  the  Court  in  the  cases  refej-red  to,  and 
in  McGalLum  v.  The  Ground  Trunk  U.  W.  Co.,  in  appeal,  81 
U  .0.  R.  527,  and  in  Kelley  v.  Ottaiva  Street  R.  W.  Co.,  3 
A.  R.  GI6,  have  given  their  sanction.    But  I  am  not 
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altogether  satisfied  the  language  of  the  section  strictly 
authorized  that  interpretation.  The  matter,  however,  is 
now  beyond  disputation  on  my  part. 

I  must  therefore  give  judgment  on  the  demurrer  to  the 
4th  paragraph  of  the  statement  of  defence,  and  I  think  as 
the  statement  of  claim  is  within  the  same  line  of  demurrer, 
I  may  give  judgment  for  the  defendants  upon  the  insuffici- 
ency of  the  statement  of  claim,  although  the  defendants 
have  not  taken  formal  exception  by  way  of  demurrer  to 
the  statement  of  claim.  The  costs  will  follow  the  judg- 
ment. 

Judgment  for  defendants  on  demurrer,  with  costs. 
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[CHANCERY  DIVISION.] 

Eastman  v.  The  Bank  of  Montreal  et  al. 

Assignment  —  Proof  of  claims — Collateral  securities  —  Giving  credit  for 
amounts  received  on  collaterals — "Lirie  of  credit  " — Position  of  commer- 
cial 'paper  discounted  under — Time  for  fixing  the  state  of  accounts. 

F.  agreed  with  the  Bank  of  Montreal  for  a  line  of  credit  to  be  secured  by 
the  discount  of  certain  bills  and  notes  which  he  had  himself  discounted, 
and  which  he  indorsed  and  delivered  to  the  bank.  He  also  arranged 
with  the  Merchants  Bank  to  discount  his  own  notes  to  be  secured  by  the 
deposit  of  his  customers  notes  as  collateral.  F.  then  failed,  being 
largely  indebted  to  both  banks,  and  made  an  assignment  for  the  gen- 
eral benefit  of  his  creditors.  In  proving  their  claims  on  his  estate  before 
the  assignee,  the  banks  contended  that  they  were  only  bound  to  give 
credit  on  the  amount  of  their  claims  for  sums  received  on  the  collateral 
securities  up  to  the  date  of  the  assignment.  In  an  action  by  another 
creditor,  entitled  to  share  under  the  assignment,  against  the  banks  and 
the  assignee.    It  was 

Held,  following  Rhodes  v.  Moxhay,  10  W.  R.  103,  that  a  creditor  is  enti- 
tled to  prove  for  the  whole  amount  of  his  debt,  and  to  take  a  dividend 
upon  the  whole  without  prejudice  to  his  rights  against  securities  he 
•  may  hold,  s\;bject  to  the  qualification  that  he  must  not  ultimately 
receive  more  than  20s.  on  the  £.  The  state  of  the  accounts,  at  the  time 
the  claim  is  put  in,  is  that  which  forms  the  basis  of  the  dividend  sheet, 
and  the  amount  is  to  be  fixed  by  the  assignee,  as  at  that  date.  Any 
moneys  received  prior  to  that  from  collaterals  are  to  be  credited  ;  those 
received  afterwards  from  such  sources  need  not  to  be  taken  into  account, 
unless  they,  with  the  dividend,  bring  up  the  amount  received  by  the 
creditor  to  100  cts.  on  the  $. 

That  substantially  both  banks  were  in  the  same  position  as  to  the  securi- 
ties in  their  hands. 

That  there  was  a  distinct  contract  for  a  line  of  credit  to  the  debtor  by 
the  Bank  of  Montreal,  and  as  long  as  that  line  was  not  exceeded,  the 
bank  could  prove  on  the  footing  of  that  contract  as  the  original  debt, 
and  hold  the  customer's  notes  discounted  in  pursuance  of  it  as  securities. 

This  was  an  action  brought  by  George  A.  Eastman,  a 
creditor  of  the  estate  of  Thomas  Fawcett,  who  sued  on 
behalf  of  himself  and  all  other  creditors  who  were  entitled 
to  share  in  the  proceeds  of  said  estate,  under  the  trusts  of 
an  assignment  for  the  benefit  of  creditors  to  Alexander 
Lucas,  against  the  Bank  of  Montreal,  the  Merchants  Bank 
of  Canada,  and  the  said  Alexander  Lucas. 

The  plaintiff's  statement  of  claim  set  out  that  on  or 
about  the  21st  day  of  September,  1884,  the  said  Thomas 
Fawcett  had  made  a  general  assignment  of  all  his  real  and 
personal  estate  to  the  said  Alexander  Lucas,  for  the  benefit 
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of  creditors ;  that  the  said  Lucas  accepted  the  trusts  of 
the  said  assignment,  and  had  disposed  of  a  large  part  of 
the  said  estate  and  converted  the  same  into  money,  and 
held  the  said  money  for  distribution  under  the  provisions 
of  the  said  assignment ;  that  the  defendants,  the  Bank  of 
Montreal  and  the  Merchants  Bank  of  Canada,  were  credi- 
tors for  considerable  sums  ;  that  the  indebtedness  of  the 
said  Fawcett  to  the  said  banks,  consisted  partly  of  pro- 
missor}^  notes  and  bills  of  exchange  discounted  for  him  by 
the  said  banks,  and  partly  of  promissory  notes  and  bills 
of  exchange,  the  property  of  the  said  Fawcett  not  dis- 
counted, but  deposited  with  the  said  banks  as  collateral 
security  for  the  payment  of  certain  bills  and  notes  of  the 
said  Fawcett,  discounted  for  him  by  the  said  banks ;  that 
since  the  date  of  the  assignment,  the  bank  had  collected 
many  of  the  bills  and  notes  deposited  as  collateral  security, 
and  that  many  of  those  discounted  had  been  paid  and 
retired  by  the  persons  primarily  liable  to  pay  the  same  ; 
that  the  defendants,  the  banks,  claimed  that  they  were 
entitled  to  be  paid  a  dividend  upon  the  full  amount  of  the 
indebtedness  of  the  said  Fawcett  to  them  at  the  date  of 
the  said  assignment,  without  deducting  therefrom  any  pay- 
ments made  since  then  on  account  of  the  bills  and  notes 
held  as  collateral  security,  or  in  respect  of  the  bills  and 
notes  discounted  by  them  as  aforesaid,  and  since  then 
retii-ed  by  the  persons  primarily  liable  to  pay  the  same ; 
that  the  defendant  Lucas  intended  to  pay  the  said  banks 
dividends  upon  their  respective  claims,  made  up  according 
to  tlieir  contention ;  and  they  submitted  that  the  whole 
amount  received  by  the  banks  from  the  persons  primarily 
liable  to  pay  the  same,  either  in  respect  of  the  bills  or 
notes  discounted  or  deposited  as  collateral  securit}^  by  the 
said  Fawcett,  should  be  deducted  from  the  respective 
claims  of  the  said  banks  in  ascertaining  the  amounts  upon 
which  they  are  respectively  entitled  to  receive  dividends 
from  the  said  estate,  in  the  hands  of  the  said  Lucas  ;  and 
that  they  were  respectively  entitled  to  dividends  only  on 
the  residue  of  their  claims,  after  making  such  deductions. 
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The  statement  of  defence  of  the  Merchants  Bank  of 
Canada  set  up,  that  the  indebtedness  of  the  said  Favvcett 
to  the  bank  consisted  of  advances  made  to  him  on  his  own 
notes  discounted,  and  secured  by  the  delivery  to  the  bank 
of  customers'  paper  as  collateral :  that  the  bank  did  not 
discount  for  the  said  Fawcett  business  or  other  paper  on 
which  he  was  only  secondarily  liable  :  and  claimed  to  rank 
on  the  said  estate  for  the  amount  due  them  at  the  time  of 
the  assignment,  without  being  compelled  to  credit  the 
amount  realized  upon  their  collateral  securities,  after  the 
said  assignment  and  filing  of  their  claim  :  that  the  amount, 
which  had  been  realized  or  could  be  realized  from  such 
collateral  securities  would  not,  together  with  the  dividends 
which  the  said  estate  would  pay  on  their  whole  claim, 
nearly  satisfy  the  indebtedness  of  the  said  Fawcett  to 
them. 

The  statement  of  defence  of  the  Bank  of  Montreal  set 
up,  that  long  prior  to  the  assignment,  the  defendant  Fawcett 
applied  to  them  for  an  advance  of  $100,000,  and  afterwards 
for  a  further  advance  of  $25,000,  which  they  agreed  to 
make  upon  his  endorsing  and  delivering  to  them  certain 
bills  and  notes  then  held  by  him,  and  payable  to  his  order, 
to  an  amount  exceeding  in  the  whole  by  about  one  third 
the  amount  advanced  :  that  some  of  such  notes  were 
renewed,  and  others  were  paid  and  accounted  for  by  the 
bank  to  Fawcett,  but  the  said  advances  were  not,  up  to 
the  time  of  the  assignment,  reduced  below  the  said  sum  of 
$125,000  :  that  the  assignment  had  been  made  in  the  latter 
part  of  October,  1884,  and  that  they  had  given  the  assignee 
notice  of  the  amount  of  their  claim  on  November  1st,  1884  : 
that  payments  had  been  made  to  them  on  some  of  the  bills 
and  notes  endorsed  and  delivered  to  them,  but  not  sufficient 
to  pay  the  said  advance  of  $125,000  :  and  that  some  bilLs 
and  notes  had  been  paid  by  parties  liable  upon  them,  other 
than  said  Fawcett,  whereby  some  occasional  advances,  in 
addition  to  the  $125,000,  were  repaid  in  part,  and  the 
bank  claimed  to  rank  upon  the  estate  for  such  occasioi:ial 
advances  for  the  whole  amount  due  at  the  date  of  tlic 
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assignment,  or,  in  the  alternative,  for  the  amount  unpaid  at 
the  time  of  giving  notice  of  their  claim  to  the  assignee. 

The  action  was  tried  at  the  sittings  at  London  on  Sep- 
tember 29th,  1885,  before  Boyd,  C. 

It  appeared  by  the  evidence  that  the  Bank  of  Montreal 
had  agreed  with  Fawcett  to  give  him  a  line  of  credit  to 
the  extent  of  $100,000,  which  was  afterwards  increased  to 
$120,000,  and  which  was  secured  by  the  discount  of  notes 
which  had  previously  been  discounted  by  him  in  the  course 
of  his  business,  but  the  bank  always  had  a  margin  of  thirty- 
five  or  forty  per  cent,  of  what  they  advanced  to  him :  that 
some  of  the  collateral  notes  were  not  discounted  :  that  his 
line  of  credit  was  always  definitely  fixed  and  adhered  to, 
and  he  also  had  the  privilege  of  an  overdrawn  account  to 
a  certain  amount.  Some  of  the  notes  were  taken  up  after 
the  failure  by  parties  primarily  liable. 

In  the  case  of  the  Merchants'  Bank  of  Canada,  Fawcett's 
notes  yvere  discounted  and  his  customers'  notes  were  held 
as  collateral  for  collection,  but  not  discounted,  and  some  of 
the  latter  were  paid  after  the  failure. 

Street,  Q.C.,  for  the  Bank  of  Montreal.  There  is  no 
distinction  between  the  collaterals  which  were  discounted 
and  those  which  were  not,  Fawcett  was  the  primary  debtor 
in  every  case.  The  hypothecation  papers  shew  that  the 
whole  was  welded  into  one  debt  against  him.  The  col- 
laterals were  held  for  the  whole  debt.  The  bank  is  in  the 
position  of  a  mortgagee  and  can  rank  on  Fawcett's  estate 
in  proving  a  claim  for  the  whole  debt,  due  at  the  time  of 
the  assignment,  without  crediting  moneys  received  after 
that  date  :  Be  Barnet's  Banking  Company — KellocJcs  Case, 
L.  R  3  Ch.  769.  The  account  is  to  be  taken  as  at  the 
date  of  the  assignment:  Early  v.  Early,  16  Ch.  D.  214. 

Gibbons  for  the  Merchants  Bank.  All  our  securities 
are  ])urely  collateral  and  we  are  not  bound  to  value  them, 
but  can  prove  for  the  whole  amount  of  the  debt :  Beaty 
v.  Samuel,  29  Gr.  105  ;  Badenach  v.  Slater,  decided  in  the 
Supreme  Court  and  reported  in  20  C.  L.  J.  306.  There 
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may  be  a  distinction  between  the  positions  of  the  two 
banks,  as  Fawcett  did  not  discount  any  of  the  collaterals 
with  the  Merchants  Bank,  while  he  did  with  the  Bank  of 
Montreal. 

Meredith,  Q.C.,  for  the  plaintiff.  Greenwood  v.  Taylor, 
1  R.  &  M.  185,  is  not  yet  overruled,  though  the  cases  in 
our  own  Courts  are  opposed  to  it.  The  cases  cited  by  my 
learned  friends  are  all  on  the  Winding-up  Act,  and  do  not 
apply  ;  see  judgment  of  Selwyn,  L.  J.,  Re  KeLlock's  Case, 
at  p.  782,  as  to  the  reason  for  the  rule,  under  that  Act, 
Mason  v.  Bogg,  2  My.  &  C.  443.  There  is  a  distinction 
between  the  positions  of  the  two  banks,  as  there  was  no 
liability  to  the  Bank  of  Montreal  except  on  the  paper 
discounted,  and  as  any  of  that  paid  was  retired  the  debt 
was  discharged.  The  principal  question  is  however:  At 
what  time  the  debt  is  to  be  ascertained  ?  They  should 
give  credit  down  to  the  time  the  dividend  is  declared,  or,  at 
all  events  until  their  claims  are  sent  in  pursuant  to  notice 
under  46  Yic.  ch.  9  sec.  1  (0).  That  is  discussed  in 
KellocMs  Case,  at  pp.  780,  783.  No  notice  was  given 
under  the  statute.  Notice  under  the  statute  would  be 
the  equivalent  of  notice  under  the  Winding-up  Acts. 

Street,  Q.C.,  in  reply.  My  clients  could  prove  their 
claim  on  the  estate  without  producing  any  of  the  notes, 
as  on  one  advance  of  moneys  made  to  Fawcett.  There  is 
no  obligation  on  a  trustee  to  give  any  statutory  notice. 

Moorehead  appeared  for  Lucas,  the  assignee. 

October  14,  1885.  Boyd,  C. — The  rule  in  Chancery  for 
the  administration  of  assets,  first  placed  on  a  firm  footing 
by  Lord  Cottenham  in  Mason  v.  Bogg,  2  My.  &  C.  451,  and 
recognized  by  Lord  Lyndhurst  in  Re  Plummer,  1  Ph.  56  has 
been  adopted  as  that  which  is  to  prevail  in  this  province  : 
Re  Baker— Bray's  Claim,  3  Ch.  Ch.  499;  Beatty  v. 
Samuel,  29  Gr.  1C5. 

It  is  thus  well  defined  by  Stuart,  V.  C,  in  Rhodes  v. 
Moxhay,  10  W.  R.  103  :  The  creditor  is  entitled  to  prove 
for  the  whole  amount  of  his  debt,  and  to  take  a  dividend 
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upon  the  whole,  without  prejudice  to  his  rights  against 
securities  he  may  hold,  subject,  of  course,  to  this  qualifica- 
tion, that  he  must  not  ultimately  receive  more  than  twenty 
shillings  on  the  pound.  To  hold  otherwise  would  be 
virtually  to  deprive  the  secured  creditor  of  any  advantage 
from  his  security."  Such  is  the  rule  also  affirmed  in 
KellocFs  Case,  L.  R.  3  Ch.  769,  as  applicable  to  winding 
up  proceedings. 

The  manner  of  taking  the  account  is  plainly  enough 
indicated  in  KeUocJcs  Case,  supra,  and  in  Be  London  &c.- 
Bank,  L.  K  9  Ch.  686.  The  state  of  the  accounts  at 
the  time  the  claim  is  put  in  is  that  which  forms  the 
basis  of  the  dividend  sheet.  In  the  present  case  the  pro- 
ceedings were  conducted  to  some  extent  informally  by  the 
assignee.  He,  however,  advertized  for  creditors'  claims 
and  in  response  to  this  both  banks  sent  in  claims — one  of 
them  verified  by  affidavit,  the  other  not.  The  assignee 
appears  to  have  accepted  both  as  sufficient  for  the  purposes 
of  the  investigation  before  him.  Had  he  objected  to  the 
account  which  was  unverified,  because  not  complying  with 
his  direction  as  to  the  manner  in  which  the  accounts  were 
to  be  furnished,  I  incline  to  think  that  the  claim  could 
not  be  regarded  as  properly  in  till  an  affidavit  was  supplied, 
and  then  the  credits  for  money  received  on  collateral 
account  would  have  to  be  given  up  to  that  time.  But  as 
no  objection  was  made,  I  hold  that  both  claims  were  pro- 
perly made  when  first  sent  in,  and  that  the  amount  is  to 
be  fixed  by  the  assignee  as  at  that  date.  Any  moneys 
received  prior  to  that  from  collaterals  are  to  be  credited, 
those  received  after  that  from  such  sources,  need  not  be 
taken  into  account  unless  they  with  the  dividend,  as  to 
that  part  of  the  claim  to  which  such  securities  are  referable, 
bring  up  the  amount  received  by  the  creditor  to  100  cents 
on  the  dollar.  If  any  part  of  the  claim  is  thus  satisfied  in 
full  of  principal  and  interest,  no  further  dividend  can  be 
received  in  respect  of  that  part:  In  re  Joint  Stock  Discount 
Co.,  L.  R.  5  Ch.  86. 
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Though  the  manner  of  keeping  the  account  by  the  two 
banks  differed  in  form,  I  think  that  substantially  both  are 
in  the  same  position  as  to  the  securities  in  their  hands. 
There  was  a  distinct  contract  for  a  line  of  credit  to  the 
debtor  on  the  part  of  the  Bank  of  Montreal,  and  as  long 
as  that  line  was  not  exceeded,  this  bank  can  prove  on  the 
footing  of  that  contract,  as  the  original  debt,  and  hold  the 
customers'  notes  discounted  for  him  in  pursuance  of  that 
contract  as  securities. 

It  is  not  unreasonable  that  the  costs  (as  some  of  the 
parties  suggested)  should  be  borne  by  the  fund ;  the  point 
is  in  some  respects  a  new  one,  and  of  general  importance 
in  the  winding  up  of  insolvent  estates. 

G.  A.  B. 
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[QUEEN'S  BENCH  DIVISION.] 

London  and  Canadian  Loan  and  Agency  Company  v. 
morphy  et  al. 

Toronto  Stock  Exchange,  sale  of  seats  at — Practice — Order  to  pay  after  judg- 
ment, by  a  day  certain,  writ  of  sequestration — G.  C.  0.  291 — 0.  J. 
Act,  Rules  339,  34^,  343,  352,  357,  360. 

The  plaintiffs,  having  recovered  a  judgment  against  the  defendants  for  a 
large  sum,  obtained  an  order  from  a  Judge  in  Chambers  ordering 
defendants  to  pay  the  amount  due  upon  such  judgment  to  the  sheriff, 
to  whom  executions  had  issued  against  defendants'  goods,  or  to  the 
plaintiffs,  by  a  day  certain,  and  in  default  that  a  writ  of  sequestration 
should  issue.  Default  having  been  made  a  writ  of  sequestration  issued 
accordingly. 

Held,  that  though  the  writ  could  not  have  issued  to  enforce  the  judg- 
ment, which  was  for  the  payment  of  money,  without  limiting  a  time 
certain,  yet  that  the  Judge's  order  was  a  judgment  for  disobedience  of 
which  the  writ  might  issue,  and  that  the  writ  was  regularly  issued. 
Defendants  were  members  of  the  Toronto  Stock  Exchange  (a  corporation), 
and  had  seats  at  the  Stock  board  thereof,  shown  to  be  of  considerable 
value,  and  to  be  saleable  by  the  defendants  on  compliance  by  them 
with  certain  by-laws  of  the  corporation,  which,  among  other  things, 
provided  for  a  written  application  to  the  Exchange  by  any  member 
wishing  to  sell  his  seat,  for  leave  to  sell,  submitting  at  the  same  time 
the  name  of  the  proposed  purchaser,  and  if  the  purchaser  was  in  such 
a  case  acceptable,  or  had  theretofore  been  accepted,  the  leave  would  be 
granted.    A  party  desiring  to  become  a  member  of  the  Stock  Exchange 
could  not,  under  the  by-laws,  be  admitted  a  member  unless  he  had  been 
previously  a  stock  broker,  resident,  doing  business  publicly  as  such,  in 
Toronto,  for  at  least  six  months  previously  to  his  application,  and  had 
upon  his  own  application  been  accepted  by  the  Exchange  as  a  member, 
the  vote  for  his  acceptance  to  be  by  ballot,  and  one  black  ball  in  five,  or 
a  portion  of  five,  to  exclude.    After  being  accepted  he  might  purchase 
a  seat  from  some  one  already  a  member,  or  pay  an  entrance  fee  of 
$4,000  to  the  Exchange,  and  by  such  payment  create  a  seat  for  himself. 
The  total  number  of  seats  on  the  board  was  limited  to  40,  whereof  33 
were  taken  up  by  the  33  members  of  the  Exchange.    The  sequestrator 
having  applied  for  an  order  under  the  writ  of  sequestration  to  sell  the 
defendants'  seats  at  the  Exchange, 
Held,  that  although  such  seats  were  the  property  of  the  debtor  and  should 
be  saleable  under  process,  and  that  the  Court  could  implement  its  exe- 
cution by  ordering  the  defendants  to  do  any  act  necessary  to  effect,  or 
to  refrain  from  any  act  to  obstruct,  the  sale  of  the  said  seats  ;  yet 
that,  inasmuch  as  the  Court  could  not  control  the  exercise  of  the  ballot 
by  the  members  of  the  Exchange,  no  effectual  order  for  sale  of  the  seats 
could  be  made  :  the  application  was,  therefore,  refused,  without  costs. 
Remarks  on  the  desirability  of  legislation  to  extend  the  operation  of  the 
writ  of  sequestration  to  meet  such  cases. 

The  plaintiffs  recovered  a  judgment  in  this  action  on  the 
2nd  July,  1885,  for  the  sum  of  $7,971.71,  and  on  the  same 
day  issued  execution  to  the  sheriff  of  the  county  of  York. 
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Subsequently  the  plaintiffs  obtained  an  order  requiring  the 
defendants  to  pay  the  amount  of  such  judgment  to  them 
or  to  the  said  sheriff  on  or  before  the  15th  October,  and  on 
default  of  payment  that  a  writ  of  sequestration  should  issue. 
On  the  IGth  of  October  the  sheriff  certified  to  the  default 
in  payment,  whereupon  the  plaintiffs  obtained  a  writ  of 
sequestration  directed  to  him. 

On  the  20th  October,  1885,  Arnoldi,  moved  on  notice, 
by  leave  of  Eose,  J.,  on  behalf  of  the  plaintiffs,  and 
the  sheriff  of  the  county  of  York,  the  sequestrator  under 
the  writ  of  sequestration  issued  in  this  action,  for  an  order 
that  the  seats  of  the  defendants,  respectively,  on  the  Board 
of  the  Toronto  Stock  Exchange  might  be  sold  in  such  manner 
as  this  Court  should  direct,  and  the  proceeds  of  such  sale 
applied  in  and  towards  payment  of  the  plaintiffs'  judgment 
debt  in  this  action,  and  the  costs  of  the  application,  or  for 
such  further  or  other  order  as  might  seem  meet. 

Morphy,  contra. 

It  was  objected  that  certain  persons  interested  in  the 
seats  in  the  Stock  Exchange  sought  by  the  plaintiffs  to 
be  sold  under  the  sequestration,  should  have  been,  or 
should  not  be  made  parties  to  this  application. 

Oliver  Morphy  made  affidavit  that  on  the  1st  of  Janu- 
ary, 1885,  he  entered  into  partnership,  by  deed,  with  the 
defendant  Morphy  :  that  part  of  the  consideration  for  the 
partnership  was,  that  the  seat  owned  by  the  defendant 
Morphy  on  the  Toronto  Board  of  Exchange  was  agreed  to 
be,  and  did  become,  and  had  been,  and  was  then  partnership 
property :  that  the  deponent  and  the  defendant  Morphy 
had,  since  the  1st  of  January,  carried  on,  and  still  continued 
to  carry  on  business  under  the'name  of  Morphy  &  Morphy, 
and  all  the  profits  accruing  from  said  business  had  been 
divided  as  provided  by  the  deed  :  that  the  deponent  claimed 
under  the  said  deed  his  interest  in  the  said  seat,  and  in  the 
event  of  an  order  being  made  directing  the  sale  of  the 
same,  he  claimed  that  the  debts  and  liabilities  of  the  said 
co-partnership  should  be  first  paid  and  satisfied  out  of  the 
proceeds  of  such  sale  ;  and  that  the  deed  of  partnership 
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was  entered  into  in  good  faith,  and  not  for  the  purpose  of 
defeating  or  defrauding  the  creditors  of  the  defendant 
Morphy  of  their  just  debts. 

The  defendant  Niven  made  a  similar  affidavit,  stating 
that  on  the  5th  of  January,  1885,  he  by  deed  entered  into 
partnership  with  one  Malcolm  Niven,  which  partnership 
was  still  subsisting :  that  he  received  a  good  and  sufficient 
consideration  for  the  transfer  of  his  seat  in  the  Toronto 
Stock  Exchange  to  the  firm  of  John  K.  Niven  &  Co.,  &c. 
It  was  also  objected  that  the  seats  at  the  Board  of  Ex- 
change were  not  such  property  as  could  be  sequestered 
or  sold.  It  was  not  objected  that  the  writ  had  been  issued 
upon  a  judgment  for  the  recovery  of  money,  and  that  the 
writ  was  not  issuable  in  such  a  case. 

November  5,  1885.  Wilson,  C.J. — Under  the  English 
Act,  Order  47,  referred  to  in  Ex  parte  Nelson — In  re 
Iloare,  14  Ch.  D.  41,  it  is  provided  that,  "  when  any  per- 
son is  by  any  judgment  directed  to  pay  money  into  Court, 
or  to  do  any  other  act  in  a  limited  time,  and  after  due 
service  of  such  judgment,  refuses  or  neglects  to  obey  the 
same  according  to  the  exigency  thereof,  the  person  prosecut- 
ing such  judgment,  shall  at  the  expiration  of  the  time 
limited  for  the  performance  thereof,  be  entitled,  without 
obtaining  an}^  order  for  that  purpose,  to  issue  a  writ  of 
sequestration  against  the  estate  and  effects  of  such  dis- 
obedient person." 

The  English  Order  47  has  not  been  adopted  here,  and 
that  is  the  order  which  was  so  much  relied  upon  in  the 
above  case  in  14  Ch.  D.  41,  and  to  which  reference  was  also 
made  in  our  own  case  of  London  and  Canadian  Loan  Go. 
V.  Merritt,  32  C.  P.  375,  to  show  that  sequestration  was 
not  grantable  upon  a  judgment  for  the  mere  payment  of 
money  ;  but  our  Chancery  Order  291,  as  Mr.  Justice  Osier 
stated  in  the  case  last  mentioned,  is  substantially,  so  far  as 
the  payment  of  money  is  concerned,  like  in  terms  to  the 
English  Order  47.  Then  the  provisions  relating  to  seques- 
tration may  be  said  to  be  similar  in  England  and  in  this 
country. 
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Cur  Rule  339,  similar  to  the  English  Order  42,  Eule  1, 
would,  if  it  stood  alone,  authorize  the  issuing  of  a  writ  of 
sequestration  in  every  case  upon  "a  judgment  for  the 
recovery  by,  or  payment  to  any  person  of  money."  But 
Rule  342  provides  that  "a  judgment  for  the  recovery  of 
any  property,  other  than  land  or  money,  may  be  enforced 
by  writ  of  delivery  of  the  property  ;  by  writ  of  attachment; 
by  writ  of  sequestration." 

Rule  343  :  "  A  judgment  requiring  any  person  to  do  any 
:act  other  than  the  payment  of  money,  or  to  abstain  from 
doing  anything,  ma}^  be  enforced  by  writ  of  attachment,  or 
by  committal." 

Rule  360  provides  that  "nothing  in  any  of  the  rules  of 
this  order  shall  take  away  or  curtail  any  right  heretofore 
existing,  to  enforce  or  give  effect  to  any  judgment  or  order  in 
any  manner,  or  against  any  person  or  property  whatsoever." 

That  does  not  apply  here,  because  there  was  no  right 
theretofore  existing  to  have  upon  a  judgment  a  writ  of 
sequestration. 

Our  Chancery  Order  291  provides  that  "  if  a  party  who 
is  ordered  to  pay  money  neglects  to  obey  the  order  accord- 
ing to  the  exigency  thereof,  the  party  prosecuting  the  order 
may  at  the  expiration  of  the  time  limited  for  the  perform- 
ance thereof,  apply  in  Chambers  for  a  sequestration  against 
the  defaulting  party,"  &c. 

A  judgment  in  the  ordinary  form,  that  the  one  party 
lecover  so  much  money  from  the  other,  is  not  an  order 
upon  the  debtor  to  pay  money,  nor  is  there  in  the  ordinary 
form  of  judgment  in  such  a  case  any  time  limited  for  the 
payment  of  the  money.  In  the  absence  of  these  terms  the 
debtor  is  not  by  the  terms  of  that  order  a  defaulting  party. 
Then  Rule  342  does  not  give  the  writ  of  sequestration  upon 
a  judgment  for  the  recovery  of  mone}^,  and  Rule  343  does 
not  give  the  remedy  by  attachment  or  committal  upon  any 
judgment  which  merely  requires  the  debtor  to  pay  money. 

It  seems,  therefore,  to  be  quite  clear  that  upon  an 
ordinary  judgment  for  the  payment  of  m(mey  a  sequestra- 
tion cannot  issue,  and  the  cases  of  Ex  p.  Nelson — In  re 
12 — VOL.  X  O.K. 
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Hoare,  14  Ch.  Div.  41,  and  the  case  before  mentioned  in 
32  C.  P.  375,  are  conclusive  upon  that  point,  because  such 
a  judgment  does  not  direct  the  debtor  to  pay  the  sum 
awarded  against  him,  nor  to  pay  it  by  a  day  certain.  If 
the  judgment  directed  the  money  to  be  paid  by  a  day 
certain,  under  Rule  352,  there  seems  to  be  no  reason  why  a 
sequestration  might  not  issue,  notwithstanding  Rule  342. 

The  next  matter  for  consideration  is,  whether  a  judg- 
ment creditor  is  entitled  to  procure  an  order  upon  the 
debtor  to  pay  the  judgment  claim  b};'  a  time  certain,  and 
upon  default  of  payment  to  have  a  writ  of  sequestration. 

Can  it  be  said  the  granting  of  such  an  order  to  pay  is 
the  same  as  a  judgment  requiring  the  debtor  to  pay  ? 

An  order  on  a  judgment  debtor's  summons  is  not  a 
judgment.    In  re  Nelson,  14  Ch.  T).  41. 

In  Willcock  v.  Terrell,  3  Ex.  D.  323,  in  appeal,  there  was 
a  judgment  against  the  defendant.    After  the  recovery 
of  the  judgment  the  debtor  covenanted  to  pay  the  amount 
of  the  judgment  with  interest  by  certain  specific  days,  and 
if  default  were  made  the  plaintiff  might  enforce  payment 
by  any  means  he  might  deem  expedient.    The  defendant 
failed  to  pay  the  instalments.    The  plaintiff  thereupon 
applied  to  a  Judge  for  an  order  for  payment  of  the 
amount  then  due  upon  the  judgment  by  quarterly  instal- 
ments.   The  defendant  paid  four  of  the  instalments,  but 
failed  to  pay  anything  further.    The  Judge  then  made 
an   order   that  the  defendant  for  default  in  payment 
of  the  fifth  instalment  be  imprisoned  for  six  weeks,  or 
until  he  should  pay  that  sum  with  the  costs  of  the  order 
and  sheriff's  fees.    The  order  was  lodged  with  the  sheriff 
of  Breconshire,  who    was  unable  to  execute    it  while 
the  defendant  (a  County  Court  Judge)  was  on  circuit, 
and  was  also  privileged  from  arrest  while  on  circuit, 
and  having,  as  it  was  believed,  since  left  the  country, 
and  no  payment  had  been  made  in  obedience  to  the  order. 
The  defendant  afterwards  resigned  his  office  of  County 
Court  Judge,  and  he  was  allowed  a  pension  of  £1,000  a 
year,  payable  quarterly,  out  of  the  Consolidated  Fund.  A 
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writ  of  sequestration  was  issued  against  the  defendant's 
estate  before  the  pension  was  granted.  Notice  of  the 
sequestration  was  given  to  the  Lords  of  the  Treasury,  and 
they  were  requested  to  pay  over  a  portion  of  the  pension 
of  the  defendant  to  the  pLaintiff.  but  they  declined  to  do  so. 
A  motion  was  then  made  for  an  order  upon  the  Lords  of 
the  Treasur}^  to  pay.  The  Court  made  an  order  according 
to  McCarthy  v.  Goold,  1  B.  &  B.  387,  that  the  defendant 
be  restrained  from  receiving  the  pension. 

Lindley,  J.,  said  :  "  It  is  said  that  this  is  not  a  judg- 
ment. That  is  quite  true ;  but  by  Order  42,  Rule  20,  this 
order  is  equivalent  to  a  judgment  directing  the  defendant 
to  pay  money  at  certain  specified  times,  and  it  appears  to 
me  to  fall  clearly  within  Order  47." 

He  also  said  that  is  was  urged  for  the  defendant  that  the 
order  was  made  for  the  purpose  of  sending  the  defendant 
to  gaol  in  case  of  default  to  pay,  and  that  it  could  not  be 
used  for  any  other  purpose,  and  he  proceeded  :  "  I  appre- 
hend it  would  be  competent  to  the  Court,  irrespectively  of 
the  Debtor's  Act,  to  make  an  order  upon  the  defendant  to 
pay  the  whole  or  part  of  the  debt,  and  upon  an  order  so 
obtained  it  would  be  competent  to  the  plaintiff  to  issue  a 
writ  of  sequestration.  Is  the  order  less  effective  because 
it  is  made  under  the  Debtor's  Act  ?  It  is  made  in  the 
action  and  in  the  matter  of  the  Debtor's  Act.  I  think  it 
is  a  proper  case  for  a  sequestration ;  the  writ  therefore  is 
regular,  and  ought  to  be  enforced." 

That  decision  was  affirmed  in  the  Court  of  Appeal. 

The  English  Rule  20,  Order  42,  was  referred  to  for  the 
purpose  of  treating  the  order  of  a  Judge  as  a  judgment- 
Our  rule  is  857,  and  is  the  same  as  the  English  rule,  that 
"  every  order  of  the  Court  or  a  Judge,  whether  in  an 
action,  cause,  or  matter,  may  be  enforced  in  the  same 
manner  as  a  judgment  to  the  same  effect." 

I  am  therefore  of  opinion  the  order  to  pay  not  having 
been  obeyed,  the  writ  of  sequestration  has  rightly  gone 
against  the  defendants. 
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The  remaining  question  is,  whether  these  seats  at  the 
Board  of  Exchange  have  been  or  can  be  reached  by  the 
sequestration. 

I  shall  state  generally  in  what  cases  the  writ  can  be 
applied.  The  writ  of  sequestration  goes  against  goods  and 
chattels,  and  personal  estate,  with  a  direction  to  the  seques- 
trator to  enter  iiito  and  take  possession  of  such  parts  of 
the  real  estate  as  are  in  the  occupation  of  the  defendant  in 
the  writ,  whether  freehold  or  copyhold  :  Coulston  v.  Gardi- 
ner, 2  Ch.  Ca.  43,  46  ;S.G.S  Swanst.  279,  note ;  1  DanielVs 
Pr.  916,  6th  ed. 

The  land  is  not  sold  when  taken  possession  of ;  the 
rents  and  profits  only  are  collected,  and  tenants  in  posses- 
sion are  for  that  purpose  ordered  to  attorn  to  the  seques- 
trator. 

The  land,  although  leasehold,  was  not  sold  under  the 
writ,  although  it  could  be  sold  under  Sifi.fa.  against  goods 
and  chattels,  because,  it  was  said,  the  Court  "  cannot  well  j 
order  the  sequestrators  to  sell  without  at  the  same  time 
warranting  the  title.  *  *  It  does  not  transfer  the  term  to 
the  sequestrator.  The  difficulty  is  this,  if  the  sequestrators 
sell,  and  the  purchasers  should  be  brought  before  this 
Court  to  complete  their  contracts,  I  could  not  compel  them 
to  pay  the  money.  I  cannot  make  a  man  take  a  title 
which  he  is  to  support  by  a  bill  for  an  injunction.  You 
will  not  find  any  instance  of  an  order  to  sell  under  a 
sequestration,  a  subject  which  passes  by  title  and  not  by 
delivery."  Per  Loughborough,  L.  C,  in  Shaw  v.  Wright,  3  | 
Ves.  p.  23.  I 

It  was  leasehold  property  which  was  in  question  in  that  j 
case,  and  the  writ  was  for  contempt  in  not  putting  in  an  I 
answer,  and  not  to  compel  the  performance  of  any  act  or 
duty  ;  but  the  language  is  general,  and  seems  plainly  to 
imply  that  what  was  then  said  was  applicable  as  well  to  j 
writs  to  compel  the  performance  of  an  act  or  duty  as  to  i 
compel  the  party  to  free  himself  from  the  contempt. 

A  sale  of  land  is  not  ordered  then,  not  because  the  land 
cannot  be  sold  by  any  legal  process,  for  leaseholds  might  || 
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be  sold,  but  freehold  land  could  not  in  England  be  sold  by 
any  process,  but  extended  only  by  elegit  So  copyhold 
land  could  not  formerly  be  taken  under  an  elegit,  "for 
that  would  be  prejudicial  to  the  lord,  and  against  the  cus- 
tom of  the  manor,  that  a  stranger  should  have  interest  in 
the  land  held  of  him  by  copy,  where  by  the  custom  it  can- 
not be  transferred  to  any  without  a  surrender  made  to  him, 
and  by  the  lord  allowed,  and  admitted  "  :  Heydon's  Case,  3 
Go.  23.  That  is  now  altered  by  statute.  In  Chancery 
copyholds  can  be  sequestered  :  Goulston  v.  Gardiner,  2 
Ch.  C.  43-46,  3  Swanst.  279,  note ;  1  DanielVs  Practice,  6th 
ed.  916. 

Goods  and  chattels  which  pass  by  delivery,  or  rents  in 
kind,  or  rents  which  are  paid  to  the  sequestrator,  or  moneys 
which  he  receives,  may  all  be  made  available  to  the  creditor 
by  being  applied  in  payment  of  the  debt,  the  goods  and 
chattels  being  first  sold  under  the  order  of  the  Court. 

As  to  choses  in  action.  It  is  said  in  1  DanieUs  Ch.  Pr. 
918,  6th  ed.,  that  in  a  clear  and  simple  case  the  order  will 
be  made  against  a  chose  in  action  :  Wilson  v.  Metcalfe,  1 
Beav.  263 ;  Francldyn  v.  Colhoun,  3  Swanst.  276  ;  but  in 
other  cases  it  will  not,  unless  the  person  holding  the  fund 
or  assets  consent  to  the  order,  referring  to  Johnson  v. 
Chi'pj^endall,  2  Sim.  55,  and  several  other  cases  which  quite 
support  the  text. 

Then  at  p.  914  it  is  said  :  "  The  sequestrators  may  take 
all  the  goods  and  chattels  in  possession  of  the  disobedient 
person,  or  which  they  can  come  at  without  suit  or  action, 
with  respect  to  choses  in  action  in  the  hands  of  a  third 
person,  where  a  chose  in  action  is  in  the  hands  of  a  third 
person  who  is  w^illing  to  abide  by  the  order  of  the  Court, 
or  who  admits  it  to  belong  to  the  party  against  whom  the 
sequestration  has  issued,  the  Court  will  consider  it  liable 
to  the  sequestration  and  will  order  it  to  be  paid  into 
Court,  but  -v^here  the  individual  in  whose  hands  it  is 
disputes  either  the  amount  or  the  title  of  the  party 
whose  property  is  to  be  sequestered,  it  seems  the  Court 
cannot,  in  such  a  case,  make  an  order  upon  the  unwilling 
person." 
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In  Wilson  v.  Metcalfe,  1  Beav.  263,  the  Master  of  the 
Rolls  said  that  the  person  who  was  subject  to  the  rent- 
charge  in  question  upon  her  estate,  admitted  her  liability, 
and  that  she  had  placed  the  amount  of  arrears  in  the  bank 
to  be  paid  to  the  party  entitled  ;  "  so  that  there  was  no 
controversy  as  to  the  amount  due,  and  if  this  had  been 
then  brought  on  before  me  by  motion  to  pay  the  money 
into  Court  I  should  have  had  no  hesitation  in  ordering 
payment.  *  *  In  this  state  of  things,  and  in  the 
absence  of  any  question  as  to  her  liability  to  pay  the  £225 
or  as  to  the  right  of  J ohn  Ness  "  [the  grantee  of  the  rent- 
charge]  "  to  receive  it,  if  an  application  had  been  made 
for  payment  of  the  £225  to  the  sequestrators  or  into  Court, 
I  think  that  an  order  to  that  effect  ought  to  have  been 
made.  *  ^  I  think  the  plaintiff  or  the  sequestrators 
were  bound  to  proceed  in  such  a  manner  as  would  protect 
Mrs.  Brown  "  [the  grantor  of  the  rent-charge)  "  from  the 
demanr;  J  of  Ness,  and  that  she  would  have  been  protected 
if  an  order  had  been  obtained  directing  her  to  pay,  as  she 
was  willing  to  do.  *  *  It  appears  to  me  in  such  a  case 
as  this  a  chose  in  action  is  subject  to  the  process  of 
sequestration ;  but  how  the  sequestration  is  to  be  made 
effective  in  respect  of  choses  in  action  may  be  a  question 
requiring  much  consideration.  In  a  clear  and  simple  case 
it  may  be  by  order  only,  or  a  voluntary  payment  may  be 
protected ;  in  other  cases  it  may  be  necessary  to  resort  to 
an  action  or  suit  under  the  direction  of  the  Court." 

In  Francldyn  v  Golhoun,  2  Swanst.,  at  p.  309,  the  Lord 
Chancellor  said  :  "  If  sequestrators  by  bill,  or  otherwise, 
bring  the  money  into  Court,  it  will  be  detained  until  the 
Court  is  satisfied  that  the  party  by  whom  it  has  been  paid 
cannot  be  compelled  to  pay  it  elsewhere.  The  true  ques- 
tion is  whether  this  chose  in  action  *  *  can  be  taken 
by  this  sequestration,  or  whether  there  must  not  be  some 
proceeding  in  aid  of  the  sequestration. 

"Speaking  with  the  caution  which  befits  one  of  a  process 
so  unusual,  I  have  supposed  it  to  be  clear  that  where  there 
is  tangible  property,  the  Court  will  allow  the  sequestrators 
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to  lay  their  hands  on  it,  whatever  claims  third  persons  may 
have,  and  will  compel  them  to  come  in  pro  interesse  suo  ; 
but  a  chose  in  action  cannot  be  so  taken,  and  the  question 
arises  how  are  rights  of  third  persons  to  be  decided  ?  It 
is  generally  done  by  order.  Before  I  decide  this  case  I 
will  refer  to  Simmoncls  v.  Lord  Kinnaird,  4  Ves.  735." 

An  order  was  afterwards  made  for  payment  of  the  money 
into  Court.  Rucker,  who  held  the  money  for  Calhoun, 
the  defendant,  admitted  the  debt,  but  third  persons  claimed 
an  interest  in  it.  Eucker,  admitting  the  debt,  was  ordered 
to  pay  it  into  Court.  When  the  money  is  in  Court  there 
seems  to  be  no  difficulty  in  dealing  with  it — Olaydon  v. 
Finch,  L.  R.  15  Eq.  266 — although  the  money  may  be  in  a 
different  division  of  the  High  Court :  Re  Slade — Blade  v. 
Hulme,  18  Ch.  D.  653. 

It  appears  then  that  goods  and  chattels  and  lands  of  which 
the  debtor  is  in  possession,  propert}/-  which  is  tangible^ 
and  which  passes  by  delivery  and  not  merely  by  title,  may 
be  taken  possession  of  by  the  sequestrator.  So  also 
choses  in  action  which  the  debtors  or  the  persons  upon 
whom  the  burden  of  them  rest  as  grantors  of  rent-charges, 
mortgagors,  tenants  by  whom  rents  are  in  arrear,  and  the 
like,  may  be  bound  by  the  sequestration,  by  the  debtors,  or 
such  persons  who  are  burdened  with  the  choses  in  action, 
attorning  to  or  assentino;  to  submit  to  the  claim  of  the 
sequestrator. 

Now  can  this  seat  at  the  Board  of  Exchange  be  taken  or 
attached  in  any  way  whatever  by  the  sequestrator  ?  Or 
is  there  any  one  in  the  analogous  position  of  a  debtor,  or 
other  person  liable  on  a  chose  in  action,  who  can  attorn 
with  respect  to  the  seat  to  the  sequestrator,  or  who  can 
assent  to  hold  it  for  his  benefit  ? 

I  do  not  make  any  question  at  present  about  the  claims 
made  by  the  partners  of  the  respective  defendants  to  par- 
ticipate in  the  proceeds  of  the  seats,  if  the  seats  can  be 
aflfected  by  the  writ,  or  to  have  the  proceeds  of  the  seats, 
as  partnership  property,  applied  to  the  payment  of  the 
partnership   debts   as  the   first  charge   upon  the  seats, 
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because  these  are  matters  of  detail  to  be  determined  if  the 
seats  can  be  disposed  of  as  claimed  by  the  plaintiffs  ;  but 
such  matters  will  not  arise  if  the  seats  themselves  are  not 
subject  to  the  writ. 

The  Toronto  Stock  Exchange  was  incorporated  by  the 
41  Yict.  ch.  65,  (0.)  Those  persons  named  in  the  Act,  and 
such  others  who  may  thereafter  become  associated  with 
them,  shall  become  a  body  corporate  by  the  name  above 
mentioned.  They  are  empowered  to  acquire  property, 
real  and  personal,  to  the  extent  requisite  for  the  purposes 
of  their  business,  and  to  sell,  lease,  or  otherwise  dispose 
of  their  property,  and  may  borrow  money  on  mortgage, 
provided  the  clear  annual  value  of  their  real  estate  shall 
not  at  any  time  exceed  $5,000. 

The  Act  is  general  in  its  terms  as  to  the  business  of  the 
corporation,  and  the  management  of  its  affairs. 

The  by-laws  of  the  corporation,  which  may  be  referred 
to  on  this  motion,  are  the  following.  I  take  them  from 
those  which  were  passed  on  the  24th  November,  1882  : 

V.  Sec.  2.  The  secretary  shall  keep  a  book  shewing  the  name  of  all 
the  members  ;  the  date  of  admission  of  such,  shewing  whether  by  pay- 
ment of  admission  fee,  and  amount  of  the  same,  or  by  purchase  of  seat, 
and  from  whom,  and  for  what  amount,  and  the  disposition  whether  by 
death,  sale,  or  otherwise. 

XIV.  Sec.  1.  None  but  stock  brokers,  residents,  and  doing  business 
publicly  as  stock  brokers  in  the  city  of  Toronto  for  at  least  six  months 
immediately  previous  to  application  for  admission,  shall  be  eligible  as 
members. 

XV.  Sec.  2.  Each  person  hereafter  elected  shall  only  be  admitted  to 
membership  on  payment  of  an  admission  fee  of  |4,000,  or  the  purchase 
money  for  his  seat  and  transfer  fees. 

XVI.  The  number  of  members  is  limited  to  40. 

XX. II.  Sec.  1.  A  member  wishing  to  withdraw  from  the  corporation 
(or  in  case  of  the  death  of  a  member  his  legal  representative)  shall  apply 
to  the  committee  of  management  in  writing  for  leave  to  dispose  of  his  seat, 
stating  the  name  and  address  of  the  proposed  transferee  thereof,  and  the 
committee  on  approving  of  such  application  shall  give  fourteen  days  notice 
thereof  at  the  board,  and  put  the  same  upon  the  notice  board. 

Sec.  2.  At  the  first  board  meeting  after  the  expiration  of  the  said  time 
the  corporation  shall  decide  whether  such  leave  shall  be  granted,  and  if 
said  leave  be  given  he  may  proceed  to  sell  said  seat  to  such  proposed 
transferee  as  herein  provided. 
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Sec,  3.  Such  leave  is  granted  only  on  the  express  stipulation  that  the 
whole  of  the  purchase  money  of  the  said  seat  be  paid  in  to  the  treasurer 
forthwith  upon  the  election  of  the  transferee,  and  no  election  of  such 
transferee,  based  on  the  granting  of  such  leave,  shall  be  valid  or  of  any 
effect  to  entitle  the  person  to  take  his  seat  at  the  board,  until  such  purchase 
money  shall  be  paid  in  as  aforesaid. 

Sec.  4.  The  committee  of  management  shall  deduct  from  such  proceeds 
of  sale  all  fines  and  liabilities  to  the  corporation,  or  any  member  thereof. 

Sec,  6,  The  balance  of  such  proceeds,  if  any,  shall  be  handed  over  to 
the  member  so  withdrawing,  or  in  case  of  death  to  his  legal  repre- 
sentative. 

Sec.  7.  The  purchaser  of  such  seat  must  apply  for  election  as  provided 
for  in  by-law  No.  XVI.  sees.  1,  2,  3,  4. 

These  sections  are  :  1.  That  none  but  stock  brokers, 
resident  and  doing  business  as  such  in  Toronto  shall  be 
members. 

2.  That  no  foreigner  shall  be  a  member  unless  natural- 
ized for  two  years. 

8.  A  notice  in  writing  of  each  application,  giving  the 
name  of  the  applicant,  with  the  names  of  the  proposer  and 
seconder,  may  be  presented  to  the  chairman  at  any  meet- 
ing of  the  board,  and  shall  be  by  him  submitted  to  the 
committee  of  management,  who  will  report  thereon  in 
writing  to  the  corporation,  and  if  the  same  is  favourable, 
the  application  shall  be  put  upon  the  notice  board  in  the 
Board  Eoom  for  at  least  fourteen  days  before  the  applica- 
tion be  balloted  on. 

XXIII.  Sec.  9.  No  member  shall  be  permitted  to  hold  more  than 
one  seat, 

XXV.  Sec,  1,  Any  member  forming  or  dissolving  a  partnership  with 
any  other  member  or  person  shall  immediately'  give  vi^ritten  notice  thereof 
to  the  secretary,  and  the  chairman  shall  announce  the  same  at  the  next 
meeting  of  the  board,  and  notice  of  such  partnership  or  the  dissolution  of  a 
partnership  shall  be  posted  up  on  the  notice  board  for  at  least  one  week. 

XXXI.  Sec.  1,  Any  member  of  the  corporation  may  make  ap[)lication 
to  the  Committee  of  Management  to  appoint  a  registered  member  of  the 
firm  his  attorney  to  do  business  for  him  at  the  board  duiing  his  absence 
from  the  city  or  from  sickness,  and  such  appointment  shall  not  extend 
beyond  twelve  months  from  the  date  thereof. 

Sec.  2.  Such  application  shall  be  accompanied  by  a  power  of  attorney 
appointing  such  parties. 

Sec.  3.  The  application  having  been  considered,  the  committee  shall 
report  thereon,  and  if  favourably,  shall  give  notice  for  an  election  of  such 
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attorney  at  the  expiration  of  fourteen  days,  and  put  the  application  on 
the  notice  hoard. 

Sec.  4.  Such  election  shall  be  by  ballot,  as  provided  for  in  by-law  No. 
XIX.  sees.  5,  6,  7. 

These  by-laws  shew  that  a  member  of  the  Stock  Ex- 
change must  be  a  resident  of  Toronto  and  pubhcly  doing 
business  here  for  at  least  six  months  immediately  before 
application  for  membership  :  that  is  to  be  admitted  to 
membership  only  on  payment  of  $4,000  :  that  he  may  dis- 
pose of  his  seat  on  application  in  writing  to  the  committee 
of  management,  if  the  committee  approve  of  the  proposed 
transferee,  and  if  the  corporation  give  leave  to  sell ;  but 
the  proposed  transferee  must  be  balloted  for  before  he 
can  be  a  member,  and  if  elected  he  is  to  pay  the  whole  of 
the  purchase  money  to  the  treasurer  of  the  board. 

The  committee  of  management  has  then  the  right  to 
deduct  all  the  fees,  fines,  and  liabilities  of  the  retiring- 
member  to  the  board,  or  to  any  member  of  it,  and  the 
balance  is  the  sum  which  is  to  be  paid  to  the  retirino- 
member. 

The  question  now  is,  how  can  these  seats  at  the  board 
be  sequestered  ?  Or,  how  can  I  make  any  supposed  or 
implied  seizure  of  them  available  to  the  creditors  ?  Or, 
what  can  I  order  to  be  done  to  the  prejudice  of  the  debtors  ? 

What  the  creditors  want  is  the  money  which  can  be 
produced  by  sale  of  the  seats,  or  that  something  may  be 
done  with  respect  to  them  which  will  be  a  prejudice  to  the 
members,  and  which  will  act  as  a  pressure  upon  them 
unless  and  until  they  assent  to  a  sale  of  the  seats  for  the 
benefit  of  the  plaintiffs. 

By  what  means,  assuming  this  is  a  kind  of  property 
which  can  be  taken  under  the  writ,  am  I  to  direct  the 
money  to  be  raised  ?  By  a  sale  of  the  seats  ?  If  this  is 
property  which  can  be  taken,  that  which  the  owners  of 
the  seats  may  sell,  the  sheriff*  as  sequestrator  may  also  sell. 
But  if  the  sheriff'  find  a  purchaser,  by  the  by-laws  he 
must  apply  in  writing  to  the  committee  of  management 
for  leave  to  dispose  of  the  seats,  and  state  th^  name  and 
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address  of  the  proposed  transferee,  and  he  must  get  the 
committee  to  approve  of  his  application  to  sell  ;  and  if  the 
committee  approve  of  it,  he  must  get  the  committee  to 
give  the  necessary  notice  and  pub  it  up  on  the  notice  board. 
He  must  then  get  the  board  meeting  to  decide  that  leave 
;should  be  granted  to  sell  to  the  proposed  transferee. 

When  that  is  done  the  proposed  transferee  must  give 
notice  in  writing  to  the  chairman,  of  his  application  to  be 
admitted  as  a  member  of  the  board,  and  the  chairman 
must  submit  the  notice  to  the  committee  of  management, 
who  have  to  report  in  writing  to  the  board,  and  if  the 
report  is  favourable,  the  application  for  the  admission  of 
the  transferee  must  be  put  upon  the  notice  board  at  least 
fourteen  days  before  the  application  is  balloted  upon. 
Then  the  ballot  takes  place,  and  one  black  ball  in  five,  or  in 
a  portion  of  five,  excludes  the  applicant.  If  the  ballot  is 
favourable  for  the  applicant,  he  then  pays  the  whole  of  the 
purchase  money  to  the  treasurer  of  the  board,  and  the 
committee  of  manao;ement  deduct  from  it  all  claims  aojainst 
the  retiring  member  to  the  board,  or  to  any  member  of  it, 
in  respect  of  stock  transactions,  and  the  balance  (if  any) 
is  then  paid  over  to  the  retiring  member,  or  to  the  person 
entitled  to  the  money  under  him. 

How  is  the  committee  of  management  to  be  compelled 
to  approve  of  the  application  for  leave  to  sell  ?  It  may  be 
they  would  not  be  allowed  wantonly  to  refuse  such  leave 
at  the  instance  of  the  member  himself,  and  if  so  then  why 
not  as  against  the  sheriff  also  ? 

The  same  observ^ation  may  be  made  as  to  the  board 
granting  the  necessary  leave  to  sell.  Then,  when  the 
application  comes  before  the  committee  of  management 
for  their  report  upon  the  candidate,  what  means  are  to  be 
taken  to  compel  the  committee  to  report  favourabh^  '^  Gon 
the  candidate,  if  in  fact  they  ought  to  do  so  ? 

The  like  observation  may  be  made  here  as  I  have  made 
just  before  this,  that  the  committee  would  not  be  allowed 
wantonly  to  report  unfavourably  against  the  truth  and 
right  of  the  case,  if  the  member  were  applying  for  leave  to 
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sell,  and  so  it  may  be  said,  if  the  sheriff  is  to  be  considered 
as  exercising  the  like  right  under  the  writ  as  the  member 
himself  when  acting  in  his  own  right,  the  Court  will  not 
allow  the  committee  to  act  wantonly  to  the  prejudice  of 
the  sheriff  any  more  than  it  would  allow  the  committee  to 
act  to  the  prejudice  of  the  member. 

If  all  these  difficulties  are  got  over  then  follows  the 
ballot.  And  what  is  to  be  done  if  the  ballot  is  unfavour- 
able to  the  proposed  transferee  ? 

Is  the  Court  to  enter  into  a  scrutiny  of  the  balloting,, 
and  to  put  the  members  voting  upon  their  examination  for 
the  purpose  of  discovering  in  what  way  they  voted  ?  And 
if  they  voted  against  the  applicant,  are  they  to  be  further 
examined,  why,  and  upon  what  grounds,  and  for  what  cause 
they  so  voted  ?  Or,  if  the  Court  has  not  the  powder  to  get, 
or  cannot  get  the  necessary  information  from  the  member 
who  voted,  is  the  Court  to  determine  of  its  own  authority 
whether  the  adverse  votes  were  or  were  not  properly  given^ 
and  reject  the  ballot  altogether  ? 

I  think  there  is  a  difficulty  here  which ,  I  cannot  get 
over.  The  black-balling  may  have  been  for  no  kind  of 
objection  to  the  candidate,  but  upon  the  ground  that  those 
who  voted  against  the  candidate  did  so  because  they  were 
desirous  that  another  qualified  person  should  become  the 
purchaser,  and  be  the  member  instead  of  the  applicant :  and 
that  would  be  a  satisfactory  reason.  Then,  if  that  other 
became  an  applicant,  he  might  in  turn  be  rejected. 


If  I  cannot  control  the  proceedings  and  direct  a  sale  of 
seats  and  the  conversion  of  them  into  money  by  adverse 
measures  under  the  writ,  and  so  aid  the  plaintiffs  by  the 
direct  reduction  of  their  debt  against  the  defendants,  can 
I  direct  anything  to  be  done  by  way  of  pressure  upon  the 
defendants  with  respect  to  their  seats,  and  so  compel  them 
to  yield  to  that  pressure,  and  to  assent  to  the  sale  of  their 
seats  and  to  the  proceeds  of  such  sale  being  applied  upon 
their  debts  to  the  plaintiffs  ? 

In  Willcock  V.  Terrell,  323  Ex.  D.  3,  the  Court  could  not 
directly  made  an  order  upon  the  Lords  of  the  Treasury  to 
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pay  the  pension  money  to  the  plaintiff,  but  they  restrained 
the  defendant  from  receiving  the  pension,  in  accordance 
with  the  case  of  McCarthy  v.  Goold,  1  B.  &  B.  387  ;  and 
no  doubt  there  are  other  cases  of  the  like  nature. 

But  what  am  I  to  restrain  here?  I  cannot  restrain  the 
defendants  from  acting  as  members  of  the  Stock  Exchange, 
in  carrying  on  their  ordinary  business  of  stock  brokers, 
as  I  could  from  their  receiving  money  or  other  property, 
which  money  or  property  the  plaintiffs  ought  to  have. 
Here  the  plaintiffs  cannot  act  as  members  in  their  stead, 
nor  can  any  other  person. 

The  defendants  cannot  themselves  control  or  sell  these 
seats  without  the  concurrence  of  the  Stock  Exchano^e,  who 
may  or  not  assent  to  the  sale  of  the  seats,  and  the  mem- 
bers of  which  may  or  may  not  vote  for  or  against  any 
applicant  as  purchaser. 

Both  the  plaintiffs  and  defendants  are  in  the  powder  of 
this  corporation,  and  I  do  not  see  how  or  by  what  means 
I  can  give  any  effective  aid  to  the  plaintiffs  with  respect 
to  these  seats  at  the  Exchange  under  the  writ  in  question. 
There  is  some  difficulty  in  getting  aX  chose  in  action 
But  this  seat  is  not  even  a  chose  in  action.  As  to  the 
claim  set  up  by  a  private  partner  of  each  member  to  an 
interest  in  the  seat  of  his  copartner,  there  is  no  objection 
to  a  member  of  the  Exchange  having  a  partner  who  is  not 
a  member.  The  by-laws  expressly  provide  for  such  a 
partnership,  and  there  can  be  no  objection  to  the  partners 
making  any  bargain  they  please  between  themselves 
about  the  seat  of  the  Exchange  partner,  and  about  the 
price  or  value  of  it,  subject,  of  course,  to  the  superior  rights 
of  the  corporation  of  the  Stock  Exchange. 

In  that  way  the  respective  partners  of  the  respective 
defendants,  as  members  of  the  Stock  Exchange,  may  have 
an  interest,  as  between  the  partner  who  is  a  member  of  the 
Exchange  and  his  co-partner,  to  have  the  value  of  the  seat 
of  the  partner  who  is  such  member  dealt  with  in  like 
manner  as  the  assets  of  the  firm.  But  how  a  creditor,  either 
of  the  partner  who  is  a  member  of  the  Exchange,  or  of 
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the  firm  of  which  he  is  a  member,  is  to  get  the  seat  dis- 
posed of  and  made  available  for  the  debts  and  liabilities, 
either  of  the  member  or  of  the  firm  of  which  he  is  a  part- 
ner, I  do  not  quite  see  ;  for  the  same  difficulties  which  beset 
the  sequestration  creditors  would  equally  obstruct  a  credi- 
tor pursuing  the  ordinary  execution  process,  and  would 
equally  be  in  the  way  of  an  assignee  of  all  the  estate  and 
effects  of  the  member,  whether  such  assignee  was  appointed 
by  the  voluntary  act  of  the  member,  or  adversely,  in  a 
bankruptcy  or  insolvency  proceeding,  or  upon  a  creditor's 
bill.  If  the  plaintiffs  could  get  any  benefit  from  the 
proceeds  of  the  sale  of  the  seats  of  the  defendants  the 
partnership  accounts  of  each  defendant  and  his  partner 
would  have  to  be  taken  and  satisfied  before  the  plaintiffs, 
who  are  creditors  of  the  individual  partner  in  each  firm, 
could  claim  upon  the  proceeds.  If  the  partners  or  the 
members  have  not  a  bond  fide  claim  they  would  have  to 
be  examined  as  to  their  interest  respectively. 

If  the  committee  of  management  would  interpose  no 
difficulty,  and  if  the  members  of  the  Stock  Exchange  in 
exercising  their  power  of  election  would  not  oppose  the 
proposed  transferee  of  the  seat  being  accepted  in  the  place 
of  the  member  whose  seat  it  was  desired  to  sell,  and  if  the 
seat  were  such  property  which  could  be  attached,  the 
seat  might  no  doubt  be  laid  hold  of  by  the  sequestrator,  in 
like  manner  as  a  chose  in  action  may  be  reached  with  the 
assent  of  the  person  or  bod}^  holding  the  fund,  which  could 
not  be  otherwise  reached  without  such  assent,  or  without 
an  action  or  some  other  judicial  proceeding. 

To  effect  a  sale  the  leave  of  the  Court  must  first  be  given, 
and  the  question  is,  whether  the  Court  would  grant  the 
leave  to  proceed  to  a  sale  to  ascertain  whether  a  transfer 
of  the  seat,  if  it  could  in  any  way  be  reached  by  the  process 
of  the  Court,  could  or  could  not  be  perfected  according  ta 
the  terms  and  conditions  of  the  by-laws  ;  for  the  Court 
cannot  be  informed  now  what  the  members  of  the  exchange 
would  do,  or  might  do,  when  the  ballot  is  taken  on  the 
application  of  the  proposed  purchaser  of  the  seat  when  ha 
offers  himself  for  election. 
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The  by-laws  provide  for  a  seat  being  disposed  of  in  the 
following  cases  : 

1.  When  a  member  wishes  to  withdraw. 

2.  When  the  legal  representative  of  a  deceased  member 
desires  to  sell  the  seat.  [In  the  latter  case  leave  must  be 
obtained  to  sell  it  to  some  qualified  person  to  be  approved 
of,  and  who  is  afterwards  duly  elected.    By-law  18.] 

3.  When  the  corporation  claims  the  seat  by  reverter  of 
an  insolvent,  or  bankrupt  member,  or  of  one  becoming  a 
defaulter  under  by-law  19. 

4.  Or  being  convicted  of  any  criminal  offence. 

5.  Upon  a  complaint  being  proved  against  a  member 
for  contravening  or  refusing  to  comply  with  any  of  the 
by-laws,  and  upon  a  vote  being  given  for  the  forfeiture  of 
the  seat. 

The  defendants  do  not  desire  to  withdraw  their  member- 
ship, and  they  are  not  within  the  other  provisions  referred 
to.  They,  no  doubt,  will  not  consent  to  withdraw.  If 
the  seat  could  be  attached  under  the  writ  the  Court,  no 
doubt,  would  find  the  means  to  make  the  sale  of  it  avail- 
able, by  compelling  the  holders  of  the  seats  not  to  with- 
hold their  consent  to  withdraw,  or  to  authorize  the  seques- 
tration  to  apply  to  withdraw  in  the  defendants'  names, 
and  oblige  the  corporation  body  to  act  upon  it  as  if  it 
were  the  act  of  the  defendants  themselves. 

There  is  no  use  speculating  upon  what  might  be  done  if 
the  seats  themselves  could  be  attached.  The  difiiculty  I 
have  is,  considering  the  powers  which  may  be  exercised 
by  and  under  the  authority  of  the  writ,  how  it  is  possible 
to  make  this  kind  of  property  exigible  to  the  purposes  of 
the  writ. 

That  so  large  a  sum  as  S8,000,  the  price  of  these  two 
sea,ts,  should  not  be  an  investment  out  of  the  reach  of 
creditors  is  quite  clear,  and  the  observation  of  the  Lord 
Chancellor  in  Simmonds  v.  Lord  Kinnaird,  4  Yes.  at 
p.  746,  is  very  valuable  on  this  point.  He  said  :  "  I  wish 
the  process  could  go  to  the  extent  you  desire.  When  one 
considers  the  immense  mass  of  property  that  may  be 
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possessed  in  this  kingdom  answerable  for  nothing, — sup- 
pose a  great,  landed  estate  was  converted  into  an  annuity 
upon  the  Consolidated  Fund — no  process  can  reach  it  unless 
the  Court  can  get  at  it." 

In  Loiidheim  et  al.  v.  Cumberland  et  al,  67  Howard's 
Pr.  R  (N.  Y.)  467,  the  seat  of  a  debtor  at  the  Stock 
Exchange  was  held  upon  the  authority  of  many  decided 
cases  there  referred  to,  to  be  subject  to  be  taken  in  exe- 
•cution  for  debt,  and  the  decision  is  very  largely  based  upon 
the  necessity  there  is  for  holding  it  from  its  great  value  to 
be  a  species  of  property,  wdiich  should  not  be  withdrawn 
from  the  reach  of  creditors.  The  value  of  the  seat  in  that 
case  was  $10,000. 

In  Barclay  v.  Smith,  16  Central  L.  J.  437,  following  two 
cases  there  referred  to,  a  seat  at  the  Stock  Exchangee  was 
held  not  to  be  a  kind  of  property  which  could  be  taken  for 
debt.    The  value  of  the  seat  in  that  case  was  $5,000. 

But  a  few  days  ago  I  saw  that  a  seat  at  the  New  York 
Stock  Exchange  had  been  sold  for  $33,000.  Now  it  is 
quite  plain  that  so  very  large  a  sum  is  some  kind  of  pro- 
perty, or  an  investment  of  a  valuable  nature,  w^hich  should 
not  be  exempt  frond  seizure  for  the  ordinary  liabilities  of 
the  holder  of  the  seat.  It  is,  although  there  is  no  premium 
or  dividend  payable  in  money  from  it,  or  for  it,  a  profit- 
able beneficial  investment,  and  in  the  nature  of  stock,  and 
the  holder  of  it  should  not  be  allowed  to  make  that  pe- 
cuniary investment  a  profit  to  himself,  and  to  withdraw  it 
from  liability  for  his  just  debts,  to  the  prejudice,  it  may  be, 
even  of  the  creditors  who  may  have  lent  him  the  money 
with  which  to  buy  the  seat. 

The  result  is,  that  the  forty  members  of  this  association 
have  invested  $160,000,  which  no  body  can  touch  but  them- 
selves, and  immediately  among  themselves  for  their  own 
claims  one  upon  the  other. 

The  w^rit  of  sequestration  should  be  extended  to  such  a 
property  as  this,  and  the  Court  will  find  no  difficulty  in 
perfecting  the  mode  of  executing  and  completing  its 
process. 
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As  at  present  advised,  I  must  decline  to  give  any  direc- 
tion or  order  to  the  sequestrator  to  deal  with  the  seats  of 
the  two  defendants  at  the  board  of  the  Stock  Exchange, 
because  the  seats  have  not  and  cannot  be  sequestered^ 
under  the  writ  w^hich  has  been  issued  upon  the  judgment 
in  this  action.  I  must  repeat  that  I  think  it  is  time  the 
value  of  such  seats  should  be  made  available  upon  a  writ 
of  execution. 

I  must  dismiss  the  motion,  but  I  shall  do  so  without 
costs. 

Motion  dismissed,  without  costs. 
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[QUEEN'S  BENCH  DIVISION.] 

In  THE  Matter  of  the  Estate  of  the  Late  Edward 
Beckett  and  the  Corporation  of  the  City  of 
Toronto. 

Municipal  corporations — Expropriation  of  land — Vic.  ch.  18,  sec.  4S8 
(O.) — Payment  into  Court  of  coynpensation  awarded. 

Upon  the  petition  of  the  corporation  of  the  city  of  Toronto,  under 
"  Oonsol.  Mun.  Act,  1883,"  sec.  488,  to  be  allowed  to  pay  into  Court 
money  awarded  to  the  estate  of  B.  for  the  expropriation  of  certain 
lands  of  said  estate  for  a  Court  house  site,  on  the  ground  that  the 
executrix  and  trustee  could  not  under  the  will  appointing  her  sell  the 
property  till  her  son  was  of  age,  or  died,  or  she  herself  married  again^ 
and  therefore  had  not  the  absolute  estate  ;  and  also  that  one  M.  had  a 
rent-charge  or  annuity  charged  on  the  land  for  her  life,  payable  to  one 
S.,  Held,  that  the  Act  does  not  expressly  authorize  the  payment  into 
Court  of  the  amount  awarded  :  that  the  section  in  question  is  impera- 
tive, and  makes  it  obligatory  on  the  corporation  to  ascertain  whether 
the  person  in  question  was  absolute  owner  or  not,  and  if  not  that  the 
corporation  was  a  statutory  trustee  of  the  money,  and  liable  to  pay  six 
per  cent,  interest  until  the  party  entitled  to  the  principal  claimed  the 
same. 

Held,  also,  that  it  was  not  intended  the  Court  should  interfere  at  the 
instance  of  the  corporation,  but  at  that  of  the  claimant  of  the  money 
or  part  of  it ;  but,  Semble,  that  the  Court  might  do  so  at  the  instance 
of  the  corporation,  that  facts  here,  however,  did  notshew  sufficient  ground 
for  it. 

Petition  by  the  Corporation  of  the  City  of  Toronto 
praying  to  be  allowed  to  pay  into  Court  the  sum  of 
$32,379.50,  balance  of  the  sum  awarded  to  the  estate  of 
the  late  Edward  Beckett,  for  the  expropriation  by  the 
corporation  of  certain  land  belonging  to  the  said  estate 
for  the  site  of  a  Court  house. 

The  petition  w^as  presented  under  section  488  of  the 
"  Consolidated  Municipal  Act,  1883,"  and  the  arbitration 
under  which  the  award  was  made  was  conducted  under 
and  in  pursuance  of  the  said  Act.  The  grounds  presented 
for  the  relief  sought  were,  that  by  the  will  of  the  late 
Edward  Beckett  the  land  expropriated  was  devised  to 
Mary  Ann  Beckett,  the  widow  of  testator,  in  trust  to 
retain  all  moneys  belonging  to  her  separate  estate  held  by 
testator  or  loaned  by  her  to  him  upon  the  security  of  his 
note  or  notes.    (2)  To  retain  for  her  own  use  absolutely 
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all  the  income  of  said  estate  until  testator's  son,  Samuel 
Gustavus  Beckett,  should  attain  the  age  of  twenty-one 
years,  provided  she  remained  a  widow.  (3)  In  the  event 
of  the  widow's  marriage  again  before  the  said  son  attained 
twenty  one  years,  or  upon  said  son  dying  before  he 
attained  twenty-one  j^ears,  then  the  estate,  real  and  per- 
sonal, should  be  converted  into  money  by  the  widow,  who 
was  to  be  at  liberty  to  retain  one-third  of  the  proceeds  of  the 
sale  of  the  real  and  personal  estate,  after  payment  of  all 
expenses  connected  therewith,  for  her  own  use  absolutely, 
instead  of  and  in  full  satisfaction  of  all  claim  for  dower, 
the  remaining  two-thirds  to  be  equally  divided  between 
testator's  said  son  and  two  daughters,  share  and  share 
alike  :  the  share  of  the  son,  if  living  and  under  age,  to  be 
placed  in  a  bank  and  to  remain  in  trust  for  him  until  he 
should  attain  the  age  of  twenty-one  years,  the  interest  in 
the  meantime  to  be  paid  to  him  for  his  own  use  abso- 
lutely :  that  under  this  will  the  widow,  who  was  appointed 
executrix  and  trustee,  and  acted  on  behalf  of  the  estate, 
had  not  the  absolute  estate  in  the  property  :  that  one  Anne 
McNeil  had  a  rent  charge  or  annuity  charged  upon  the 
land  amounting  to  $216  a  year,  payable  by  monthly 
instalments  of  $18  each,  to  one  Sinclair,  until  a  debt  due 
by  the  said  Ann  McNeil  to  him  should  be  paid  and  satis- 
fied ;  and  the  corporation  did  not  wish  to  be  burdened  with 
the  duty  and  risk  of  determining  the  rights  of  the  respec- 
tive parties. 

Mrs.  Beckett,  the  devisee,  resisted  the  application  on  the 
ground  that  she  did  not  require  the  payment  of  the  money, 
and  wished  the  corporation  to  retain  and  pay  her  interest 
thereon  at  the  rate  of  six  per  cent,  until  the  testator's  son 
attained  the  age  of  twenty- one  years,  when  a  distribution 
could  be  made  in  accordance  with  the  will  of  the  testator, 
as  she  contended  the  corporation  was  bound  to  do  under 
the  said  section  488  of  the  said  Consolidated  Municipal  Act ; 
and  it  would  be  inequitable  and  unjust  to  cast  upon  her 
the  expense  of  obtaining  an  investment  for  the  money  and 
the  loss  of  interest  till  such  investment  was  obtained  ;  and 
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that  in  the  event  of  the  Court  directing  the  payment  into 
Court  in  accordance  with  the  prayer  of  the  petition,  it  should 
only  be  on  the  terms  of  the  corporation  paying  the  costs  of 
this  application  and  an  adequate  sum  equal  to  six  months' 
interest  upon  the  balance  due  under  the  award. 

Eddis,  for  the  petitioners. 
George  Morphy,  contra. 

November  11,  1885.  Cameron,  C.J. — The  Municipal 
Act  does  not  expressly  authorize  the  payment  into  Court 
of  the  amount  awarded.  The  only  provision  that  appears 
is  the  said  section  488,  which  enables  the  corporation 
to  retain  the  principal  and  pay  interest  til]  such  time 
as  the  person  entitled  to  the  principal  claims  it  and 
executes  a  valid  acquittance  therefor,  unless  the  High 
-Court  of  Justice,  or  other  Court  having  jurisdiction  in  such 
cases  in  the  meantime,  directs  the  council  to  pay  the  same 
to  any  person  or  into  Court.  The  clause  further  provides 
that  the  council  shall  not  be  bound  to  see  to  the  application 
-of  any  interest  so  paid,  or  of  any  sum  paid  under  the  direc- 
tion of  such  Court.  I  am  inclined  to  think  Mr.  Morphy's 
contention  is  well  founded,  that  this  section  is  imperative, 
and  imposes  upon  the  corporation  the  obligation  of  ascer- 
taining whether  the  person  acting  in  respect  of  the  pro- 
perty expropriated  is  the  absolute  owner  or  not,  and  if  he 
or  she  be  not  such  owner,  then  the  corporation  is  created  a 
statutory  trustee  of  the  principal  for  the  owner  or  owners, 
as  the  case  may  be,  and  becomes  burdened  with  the  pay- 
ment of  six  per  cent,  interest  until  the  person  or  persons 
entitled  to  the  principal  shall  claim  the  same. 

It  was  not  intended  that  the  Court  should  interfere  at 
the  instance  of  the  corporation,  (though  I  do  not  say  the 
Court  may  not  so  interfere),  but  at  the  instance  of  some 
party  claiming  to  be  entitled  to  the  principal  or  some  part 
thereof.  The  payment  of  interest  at  six  per  cent,  is  the 
compensation  payable  for  the  present  use  by  the  corpora- 
tion of  the  expropriated  land,  and  whether  the  person 
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acting  in  respect  of  the  land  is  in  fact  entitled  to  the 
interest  or  not,  payment  to  him  relieves  the  cor))oration 
from  liability  in  respect  of  the  interest,  if  he  should  have 
the  status  of  those  specially  indicated  as  having  the  right 
to  act  in  respect  to  the  land  under  section  487.  There  is 
no  question  in  this  case  that  Mrs.  Becket  had  such  status, 
and  the  corporation  run  no  possible  risk  in  paying 
the  interest  to  her.  I  think  I  am  therefore  bound 
to  hold  that  no  case  has  been  made  out  for  the  Court's 
interfering  with  the  express  direction  of  the  statute. 
I  am  not  asked  or  required  to  say  whether  the  corporation 
would  be  safe  in  paying  at  once  the  principal  to  Mrs.  Beckett. 
If  Mrs.  Beckett  has,  within  the  meaning  of  section  488, 
an  absolute  estate,  it  is  clear  on  the  material  before  the 
Court  there  is  no  case  made  out  for  diiecting  the  sum 
awarded  to  be  brought  into  Court,  and  if  she  has  not  such 
estate  the  duty  of  the  corporation  is  declared  to  be  to  pay 
interest  at  six  per  cent.  I  do  not  think  the  claim  of  the 
judgment  creditors  of  Mrs.  McNeill  can  make  any  differ- 
ence in  the  disposition  of  this"motion,  and  I  do  not  therefore 
enlarge  the  application  to  give  Mr.  Morphy  an  opportunity 
of  answering  Mr.  Cassels'  affidavit. 

The  petition  must  be  dismissed,  with  costs  to  Mrs. 
Beckett.  The  other  parties  appearing  are  not  entitled  to 
costs,  as  their  interests  would  not  have  been  prejudiced  by 
the  payment  of  the  balance  of  the  award  into  Court. 


Petition  dismissed. 
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[QUEEN'S  BENCH  DIVISION.  ] 

In  re  the  Hon.  G.  W.  Allan. 

Assessment  and  taxes — Court  of  Revision — Appeal  to  County  Court  Judge — 
Time — Mandamus — Farm  land — Plans — A  Iteration. 

Where  an  assessment  roll  was  returned  to  the  County  Clerk's  office  on  1st 
May,  but  the  certificate  was  neither  signed  nor  sworn  to  till  4th  May, 
and  additions  were  made  to  the  roll  between  the  1st  and  4th  May,  and 
the  notice  to  the  parties  assessed  (signed)  informed  them  that  they  must 
give  notice  of  appeal  within  fourteen  days  from  the  latter  date,  Held, 
that  a  notice  of  appeal  given  on  the  18th  May  was  in  time,  because  the 
roll  was  not  "  delivered  to  the  clerk  completed  and  added  up  with  the 
certificates  and  affidavits  attached "  before  4th  May  ;  and  that  the 
County  Judge  should  not  therefore  have  dismissed  an  appeal  to  him  on 
the  ground  that  the  notice  was  not  served  within  fourteen  days  from 
1st  May,  as  well  as  because  that  was  not  the  ground  taken  before 
the  Court  of  Kevision. 

Held,  also,  had  the  Court  of  Hevision  proceeded  on  that  ground  their 
decision  would  have  been  binding  on  the  County  Judge. 

A  mandamus  was  therefore  directed  to  the  County  Judge  to  try  the  said 
appeal. 

Qucere,  whether  a  person  who  has  laid  out  land  into  town  or  village  lots 
for  sale  cannot  afterwards,  if  he  find  he  cannot  dispose  of  them  as  such, 
or  for  any  other  reason,  replace  his  land  as  it  was  before. 

Semble,  the  county  council  having  extended  the  time  for  the  return  of  the 
roll  to  the  15th  of  June,  although  that  date  was  disregarded  by  all 
parties  to  this  application,  the  applicant  had  of  right  the  power  to 
appeal  within  fourteen  days  from  such  date. 

October  13,  1885.  Wood  (of  Stratford)  moved  absolute 
in  order  nisi  for  a  mandamus  to  be  directed  to  Daniel 
Hume  Lizars,  the  Judge  of  the  County  Court  of  the  county 
of  Perth,  commanding  him  to  hear  and  determine  the 
appeals  of  the  Hon.  G.  W.  Allan  to  the  said  Judge  from  the 
Court  of  Revision  of  the  town  of  Mitchell,  in  the  county  of 
Perth,  against  the  judgment  of  the  said  Court  of  Revision, 
confirmingf  the  assessments  of  lands  assessed  to  the  said  G. 
W.  Allan  on  the  assessment  roll  of  the  said  municipality  for 
the  year  1885. 

The  learned  Judge  had  dismissed  the  appeal,  without 
costs,  on  the  ground  that  the  roll  was  returned  by  the 
assessor  to  the  clerk  on  the  1st  of  May,  1885,  and  notices 
of  appeal  to  the  Court  of  Revision  were  not  served  until 
the  18th  of  May,  1885,  being  more  than  fourteen  days 
after  the  time  allo'ved  by  the  statute. 
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The  evidence  taken  before  the  learned  Judge  was 
returned. 

At  the  Court  of  Revision  it  was  objected  that  the  notice 
of  appeal  was  too  late.  The  roll  produced  had  a  printed 
form  of  certificate  attached  to  it,  the  jurat  being  dated  4th 
of  May,  1885. 

The  assessor  said  he  returned  the  roll  as  nearly  as  he 
could  recollect  to  the  clerk  on  the  1st  of  May :  that  the 
certificate  attached  was  then  signed  by  him,  but  was  not 
sworn  to  for  some  days  after  :  that  he  thought  he  signed 
the  certificate  on  the  1st  of  May,  but  would  not  swear 
positively  to  it :  that  he  wrote  in  the  name  of  Lewis 
Henchlifie  on  page  40  of  the  roll  on  the  4th  of  May,  and 
he  made  one  other  change  in  the  roll  before  the  4th  of 
May,  but  not  after  that  day :  that  to  the  best  of  his  recol- 
lection he  returned  the  roll  on  the  1st  of  May  signed  by 
him. 

Davidson,  the  county  clerk,  said  that  by-law  277,  passed 
on  the  25th  of  January,  1885,  extended  the  time  for  the 
return  of  the  rolls  of  the  town  of  Mitchell  and  other  towns 
until  the  15th  of  June. 

It  was  argued  by  counsel  for  the  appeal  that  the 
roll  could  not  be  said  to  be  delivered  until  the  assessor 
had  sworn  to  it,  and  that  was  not  until  the  4th  of  May, 
and  against  the  appeal  that  if  the  roll  was  returned  by  the 
1st  of  May  the  notice  of  appeal  on  the  18th  was  too  late. 

It  was  contended  also  by  counsel  against  the  appeal 
that  if  the  notice  were  given  in  time  the  appeal  had  not 
been  attended  to. 

The  minutes  of  the  Court  of  Revision,  taken  on  the 
29th  of  May,  stated  that  Broderick,  the  assessor,  had  stated 
that  Block  C  of  the  company's  lands  was  at  one  time  laid 
out  in  town  lots  and  the  valuation  was  made  on  that  ground  : 
that  he  based  his  valuation  on  the  value  put  upon  BlocKs 
A,  B,  C,  by  the  Judge  in  1884  :  that  lots  in  Block  C  were 
not  assessed  as  high  as  some  other  lots  in  the  town,  but  were 
assessed  at  the  value  placed  upon  them  by  the  Judge  :  that 
he  had  looked  over  the  total  assessment  referred  to  in  the 
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Canada  Company's  appeal,  and  thought  the  assessment 
correct. 

Coleman,  the  agent  of  the  Canada  C^ompany  in  Mitchell, 
was  examined,  and  said  the  assessments  should  be  equal- 
ized, and  thought  the  assessor's  valuation  of  this  was  about 
correct ;  that  there  was  about  thirty  per  cent,  in  favour 
of  this  lot  as  compared  with  Park  lot  79. 

The  minutes  went  on  to  state  that  the  Court  then 
adjourned  till  ten  a.m.,  the  following  day,  when  it  met. 

The  appellants,  Richard  H.  Coleman  and  G.  W.  Allan, 
not  appearing,  the  Court  went  over  the  remainder  of  the 
lots  appealed  against,  and  sustained  the  assessor's  assess- 
ment, and  the  rate  was  then  confirmed  as  amended  and 
revised  by  the  Court  of  Revision. 

The  list  of  lots  for  which  notice  of  appeal  was  given 
had  written  opposite  to  each  lot  so  appealed  against  by 
the  present  applicant,  "  sustained  " ;  that  is,  the  assessor's 
valuation  was  maintained  by  the  Court  of  Revision : 

The  copy  of  the  assessment  roll,  which  was  posted  up,  had 
the  following  notice  at  the  foot :  "  Take  notice  that  you  are 
assessed  as  above  specified  for  the  year  1885.  If  you 
deem  yourself  over-charged  or  otherwise  improperly 
assessed,  3''ou  or  your  agent  may  notify  the  clerk  of  the 
municipality,  in  writing,  of  such  over-charge  or  improper 
assessment  within  fourteen  days  after  the  4th  da}^  of  May, 
1885,  and  your  complaint  shall  be  tried  by  the  Court  of 
Revision  for  the  municipality  of  the  town  of  Mitchell." 

J.  Broderick,  Assessor." 

Coleman  says  he  was  general  agent  of  the  Canada 
Company  :  that  the  company  owned  blocks  A,  B,  C  :  that 
block  A  was  a  park  lot  containing  about  thirteen  acres  of 
land  :  that  block  B  was  a  park  lot  containing  about  eight 
acres  of  land  ;  and  block  C  was  a  park  lot  containing 
about  seven  acres  of  land ;  that  block  A  was  assessed  at 
about  $350  an  acre ;  block  B  at  about  $400  per  acre,  and 
block  C  at  about  $560  per  acre  :  that  the  blocks  were 
under  lease  to  different  tenants  for  a  long  term  of  years, 
who  cultivated  the  same  as  farm  lands,  and  who  paid  a 
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yearly  rental  of  about  $6  per  acre  without  taxes  :  that  he 
valued  block  A  at  about  $250  per  acre ;  block  B  at  about 
$200  per  acre,  and  block  C  at  about  $250  per  acre,  as  the 
outside  value ;  and  that  the  company  were  willhig  to 
sell  the  same  at  the  said  prices  subject  to  the  tenancies  : 
that  other  lots  of  the  company  in  Mitchell,  which  were 
vacant  and  were  for  sale,  w^ere  assessed  at  more  then  their 
selling  value,  and  at  more  than  the  company  asked  for  the 
same :  that  other  park  lots  in  Mitchell  of  equal  value  to 
the  above  blocks  w^ere  assessed  to  residents  of  the  town  at 
about  one-fourth  of  the  assessment  of  blocks  A,  B,  C  :  that 
the  assessor,  on  the  night  of  the  2nd  of  May,  made  enquiries^ 
of  deponent  as  to  the  lands  of  the  company,  and  he  then 
said  he  wanted  to  return  the  roll  on  the  following  Monday, 
the  4th  of  May,  and  the  roll  was  not  returned  on  the  1st  of 
May  to  the  clerk,  and  he  believed  it  was  not  returned  till 
the  4th  of  May. 

Notice  of  appeal  against  the  assessment  was  served  on 
the  18th  of  May,  and  the  Court  of  Revision  sat  on  the 
29th  and  30th  of  May,  and  confirmed  the  assessment. 

The  notice  of  assessment  given  by  the  assessor  did  not 
purport  to  have  been  delivered  until  the  4th  of  May. 

Mr.  Dougherty,  mayor  of  Mitchell,  swore  that  the  Canada 
Company  about  forty  years  ago  laid  out  the  landsin  question 
into  town  lots,  and  streets,  and  lanes,  and  these  lands  had 
until  about  two  years  ago  been  assessed  in  that  manner, 
and  about  three  years  ago  the  company  applied  for  and  gob 
an  oi'der  changing  their  plan,  under  which  they  closed  some 
of  their  streets,  and  formed  out  of  the  lots  and  streets  what 
they  had  since  chosen  to  call  park  lots,  or  blocks  A,  B,  C, 
and  they  had  insisted  on  being  assessed  as  if  the  same 
were  farm  lands.  They  made  a  later  application  of  the 
like  kind  which  the  town  opposed,  which  application  was 
refused. 

The  company  in  1884  appealed  against  the  assess- 
ment of  these  blocks,  and  of  other  lands,  in  respect 
of  which  Mr.  Allan  appealed  this  year,  and  the  Judge  of 
the  County  Court  made  reductions,  and  fixed  the  assessed 
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value  at  the  figures  tlie  assessor  had  adopted  in  this  year's 
assessment. 

Mr.  Allan  did  not,  nor  did  any  one  for  him,  appear  on 
the  hearing  of  his  appeal  last  May  before  the  Court  of 
Revision,  and  the  Court  dismissed  said  appeal  accordingly. 

A  large  number  of  appeals  had  been  entered,  and  a  list 
was  made  of  them  for  the  said  Court,  and  the  appeals  were 
heard  in  the  order  they  were  upon  the  lists.  The  Court 
heard  about  40  of  them  the  first  day  of  their  sitting,  the 
company's  solicitor  being  present  the  first  day,  but  not  on 
the  second  day  when  the  Court  reached  the  appeal  of  Mr. 
Allan.  He,  the  Mayor,  was  not  aware  the  county  council 
had  extended  the  time  for  the  return  of  the  assessment 
roll,  and  he  therefore  required  the  assessor  to  return  his 
roll  on  the  1st  of  May  and  the  deponent  saw  it  in  the 
clerk's  ofiice  on  that  day,  as  he  believed  duly  returned. 

He  believed  the  object  of  making  blocks  of  A,  B,  C,  and 
giving  long  leases  of  the  same  was  to  tie  up  the  lands  that 
they  could  not  be  reached  by  any  such  test  as  asking 
them  (a  well  known  speculating  company)  to  sell  and 
name  a  fixed  price.  The  corporation  of  Mitchell  in  no 
way  intended  to  recognize  the  said  blocks  as  such,  and  did 
not  intend  to  submit  to  the  closing  up  of  the  streets  long 
ago  dedicated  to  them,  and  the  using  said  streets  for  the 
purposes  of  farm  lands,  as  the  company  pretended  to  do 
now.  The  assessment  complained  of  he  believed  to  be  fair 
and  reasonable. 

Mr.  Christie,  the  town  clerk,  swore  that  the  assessment 
roll  was  returned  to  him  by  the  assessor  on  the  1st  of  May, 
and  it  was  not  taken  from  his  office  after  that  until  it  was 
taken  before  the  Court  of  Revision,  and  he  believed  the 
oath  was  not  taken  until  the  4th  of  May.  No  one 
appeared  for  Mr.  Allan,  the  appellant,  before  the  Court 
of  Revision  to  support  his  appeal  when  the  same  was 
reached  on  the  list  and  called,  "  and  the  same  was  dis- 
missed accordingly." 

Mr.  Broderick,  the  assessor,  swore  that  no  one  appeared 
for  Mr.  Allan  to  support  his  appeal  before  the  Court  of 
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Revision  when  the  appeal  was  called,  "and  it  was  dismissed 
accordingly." 

Mr.  Dent,  a  member  of  the  same  council,  swore  that  no 
one  appeared  for  Mr.  Allan  at  the  Court  of  Revision  when 
his  appeal  was  called,  "  and  the  same  was  dismissed  accord- 
ingly ;"  and  that  no  application  was  made  to  the  Court  to 
hear  the  appeal,  or  to  have  the  case  restored  to  the  list. 

Wood,  for  the  applicant,  referred  to  In  re  County  Court 
Judge  of  Perth,  12  C.  P.  252 ;  Re  McCullough,  35  U.  C.  R. 
449;  McCrea  v.  The  Waterloo  County  Mutual  Ins.  Co.,  26 
C.  P.  431 ;  Conroy  v.  Pearson,  4  P.  R.  199 ;  Bank  of  Mon- 
treal Y.  Taylor,  15  C.  P.  107  ;  Fitch  v.  Walker,  7  P.  R.  8 ; 
R.  S.  0.  180,  sec.  43,  sec.  46,  sub-sec.  2. 

Moss,  Q.C.  contra,  referred  to  Regina  v.  The  Justices, 
<tc.,  3  Q.  B.  810;  Toley  v.  Wilson,  43  U.  C.  R.  230;  Regina 
V.  Justices  of  Middlesex,  9  A.  &  E.  540 ;  Williamson  v. 
Bryan,  12  C.  P.  275 ;  R,  S.  0.  ch.  180,  sec.  56,  sub-sees. 
14,  15,  16, 17,  42,  43. 

November  11,  1885.  Wilson,  C.  J. — The  substantial 
question  I  have  to  decide  is,  whether  the  learned  Judge  of 
the  County  Court  should  have  heard  the  appeal  of  the 
applicant  against  the  alleged  over  valuation  of  the  lands 
referred  to  by  the  assessor. 

The  learned  Judge  dismissed  the  appeal  to  him  from  the 
Court  of  Revision,  on  the  ground  that  the  notice  of  appeal 
to  the  Court  of  Revision  was  given  at  too  late  a  day,  the 
assessment  roll, he  held,having  been  returned  by  the  assessor 
on  the  1st  of  May,  and  the  notice  of  appeal  not  having  been 
given  till  the  18th  of  May,  and  so  more  than  fourteen  days 
after  the  return  of  the  roll  to  the  clerk,  according  to  the 
Assessment  Act,  sec.  56,  sub-sec.  2. 

[f  that  objection  were  taken  by  the  learned  Judge,  and 
was  not  taken  or  made  at  the  Court  of  Revision,  or  if  it 
were  not  the  ground  upon  which  the  Court  of  Revision 
adjudicated  upon  the  appeal,  I  think  it  was  a  matter  not 
properly  before  the  learned  Judge. 
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If  the  Court  of  Revision  did  adjudicate  upon  the  alleged 
lateness  in  giving  the  notice,  their  decision,  if  warranted 
in  fact,  would  be  a  binding  decision,  and  the  learned  Judge 
would  in  such  a  case  be  bound  to  affirm  it. 

Was  the  notice  of  appeal  to  the  Court  of  Revision  given 
in  time  ? 

The  town  council  of  Mitchell,  before  the  learned  Judge 
at  the  County  Court  and  before  myself  on  this  application, 
say  it  was  not,  because  the  assessor  delivered  his  roll  to 
the  clerk  of  the  town  on  the  1st  of  May,  and  the  notice 
was  not  given  until  the  18th  May. 

The  notice,  it  is  admitted,  was  not  given  until  the  18th 
of  May.  The  roll,  I  think,  upon  the  evidence  before  me 
was  given  by  the  assessor  to  the  town  clerk  on  the  1st  of 
May. 

The  applicant  says,  even  so,  the  notice  is  still  in  time 
assuming  for  the  present  the  time  for  the  return  of  the  roll 
had  not  been  extended — 

1.  Because  the  roll  Avas  not  on  or  before  the  80th  of 
April  completed  by  the  assessor,  according  to  section  42  ; 
nor  was  it  on  or  before  the  1st  of  May  delivered  to  the 
clerk  completed  and  added  up  with  the  certificate  and 
affidavits  attached,  according  to  section  43. 

2.  Because  the  roll  was  not  completed  until  the  4th  of 
May,  when  the  certificate  and  affidavit  of  the  assessor 
were  made — section  43 — and  by  section  56,  sub-sec.  2,  the 
notice  may  be  given  within  fourteen  days  after  the  day  upon 
which  the  roll  is  required  by  law  to  be  returned,  or  within 
14  days  after  the  return  of  the  roll,  in  case  the  same  is- 
not  returned  within  the  time  fixed  for  that  purpose. 

The  fact  that  the  return  day  of  the  roll  was  extended 
by  by-law  of  the  county  council  until  the  15th  of  June, 
under  section  46  of  the  Act,  would,  I  think,  entitle  the  appli- 
cant to  appeal  within  fourteen  days  from  the  15th  of  June  : 
but  as  the  Court  of  Revision  and  all  others  affected  by 
the  assessment,  and  the  learned  Judge  of  the  County 
Court,  and  the  applicant,  from  the  beginning  up  to  the 
argument  before  me,  have  treated  the  roll  as  returnable  on 
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the  1st  of  May,  and  the  contention  has  been  whether  the 
return  was  made  in  fact  on  that  day,  or  not  until  the  4th 
of  May,  I  may  for  the  purposes  of  this  motion  assume 
that  the  roll  was  returnable  upon  the  4th  of  May,  and 
that  the  time  for  that  return  had  not  been  extended  ;  but, 
as  I  have  already  said,  I  think  the  applicant  had  as  of 
right  the  power  to  appeal  within  fourteen  days  from  the 
time  so  extended  by  the  by-law. 

If  it  were  a  matter  in  controversy  when  the  roll  was 
returned  and  the  Court  of  Kevision  had  determined  the 
notice  of  appeal  was  not  in  time,  I  should  be  disposed  to 
hold  the  decision  of  the  Court  of  Revision  to  be  binding  on 
the  parties. 

In  this  case  there  is  no  dispute. 

1.  It  is  proved  the  roll  was  not  ''delivered  to  the  clerk 
completed  and  added  up  with  the  certificates  and  affidavits 
^ittached,"  before  the  4th  of  May. 

2.  No  objection  was  taken  to  the  alleged  lateness  of  the 
notice  before  the  Court  of  Revision. 

The  roll  was  not  completed  on  the  1st  of  May,  because 
the  assessor  admits  he  added  two  names  to  it  after  that 
day,  and  he  could  not  have  done  so  if  it  had  oeen  a  com- 
pleted roll — Tohey  v.  Wilson,  43  U.  C.  R.,  at  p.  234,  is  an 
authority  for  that,  if  authority  were  required — because 
also  the  notice  to  the  parties  assessed,  which  is  signed, 
informs  them  they  must  give  notice  of  their  intention  to 
appeal  within  fourteen  days  from  the  4th  of  May,  1885. 

The  learned  Judge,  I  think,  was  not  altogether  right  in 
giving  eflTect  to  this  objection  when  it  had  not  been  raised 
in  the  Court  of  Revision,  and  he  was  not  right  in  dismiss- 
ing the  appeal  to  him,  because  in  fact  the  notice  to  the 
Court  of  Revision  was  within  the  fourteen  days. 

If  such  an  objection  had  been  taken  in  the  Court  of 
Revision,  the  appellant  might  have  said  he  would  give 
another  notice  within  fourteen  days  after  the  15th  day  of 
June,  the  day  to  which  the  return  of  the  roll  had  been 
-extended. 
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The  affidavits  before  me  on  the  part  of  the  town  of 
Mitchell  shew  the  appeal  of  the  applicant  was  disposed 
of  because  he  was  not,  nor  was  any  one  for  him,  in 
attendance  when  his  appeal  was  called  on.  I  do  not 
think  the  appeal  was  determined  upon  that  ground. 

The  appeal  list  before  the  Court  of  Bevision  shows  the 
assessment  of  each  lot  was  sustained,  that  is,  as  I  under- 
stand it,  was  adjudicated  upon  and  held  to  have  been 
rightly  valued ;  and  the  minutes  of  the  Court  of  Revision 
shew  that  evidence  was  taken  to  establish  upon  what  basis 
these  lands  were  valued,  and  at  the  conclusion  it  is  stated 
that  Coleman  and  Mr.  Allan  not  appearing  "the  Court  went 
over  the  remainder  of  the  lots  appealed  against  and  sus- 
tained the  assessor's  assessment,"  and  they  determined 
"that  this  assessment  roll  be  confirmed  and  amended  and 
revised  by  the  Court  of  Revision." 

It  is  safer  to  act  upon  the  written  evidence  of  what  was 
done  and  decided  than  upon  the  affidavits  of  persons  giv- 
ing their  recollections  and  impressions  of  what  took  place. 

I  am  quite  satisfied  the  appeal  was  not  dismissed  for 
non-attendance  of  the  appellant,  but  that  his  appeals  were 
tried  in  his  absence  and  evidence  taken,  and  that  upon  the 
merits  of  the  case,  as  they  appeared  to  the  Court  of  Revision^ 
the  assessment  of  the  official  officer  was  sustained  and 
confirmed. 

I  have  nothing  to  do  with  the  merits  of  the  case,  which 
have  yet  to  be  tried,  but  I  may  say  it  does  appear  strange 
to  me  that  a  person  who  has  laid  out  his  land  in  town  or 
village  lots  for  sale  should  not  afterwards,  if  he  find  he 
cannot  sell  them  as  such  lots,  or  for  any  other  reason,  be  at 
liberty  to  replace  his  land  as  it  was,  as  a  park  or  farm  land, 
unless  others  have  acquired  rights,  as  by  dedication  of 
streets  or  otherwise,  which  preclude  the  owner  from  the 
right  so  to  deal  with  his  property. 

I  must  make  the  order  absolute  that  a  mandamus  do 
issue  as  moved  for. 

Order  nisi  absolute. 
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[QUEEN'S BENCH  DIVISION.] 

In  Ee  Scott  and  The  Corporation  of  the  Town  of 

TlLSONBURG. 

Municipal  c.orporo.iions — Exemptions  from  taxation — Consolidated  Mimi- 
cipal  Act,  1883" — ""Municipal  Amendment  Act,  188 Jf." — By-Uiw  not 
submitted  to  ratepayers — Purchase  of  exemption — Invalidity  oj  hy-laio. 

An  exemption  from  taxation  under  the  "Consolidated  Municipal  Act, 
1883,"  sec.  368,  and  "The  Municipal  Amendment  Act,  1884,  ' sec.  8, 
cannot  be  granted  arbitrarily  :  there  must  be  a  sulficient  public  benefit 
to  the  taxpayers  of  the  locality,  actual  or  anticipated,  to  sustain  a  by- 
law, which  exempts  any  such  establishment,  company,  or  works  from 
taxation  ;  and  there  must  be  a  good  and  valid  consideration  to  support 
the  exemption  or  grant  which  should  be'in  some  way  connected  with 
the  business  of  the  manufacturing  establishment. 

The  municipality  of  a  town  agreed  with  T.  to  exempt  from  taxation  for  a 
series  of  years  two  of  T, 's  manufacturing  establishments  already  in 
operation,  in  consideration  of  his  assuming  their  place  in  an  arrange- 
ment made  by  them  with  a  railway  company,  by  which  they  were 
bound  to  pay  the  latter  $1,800,  and  also  to  find  the  railway  company 
the  right  of  way  free  upon  the  company  constructing  a  switch  from  the 
latter's  station  into  the  town. 

Held,  not  a  case  within  section  368  of  the  "  Consol.  Municipal  Act,  1883," 
as  amended  by  the  "  Municipal  Amendment  Act,  1884," — that  there 
was  not  a  proper  public  consideration  from  T.  for  granting  the  exemp- 
tion, and  that  the  arrangement  was  in  efifect  a  purchase  by  T.  and  a 
sale  to  him  of  an  exemption  from  taxation,  and  a  by-law  passed  by  the 
municipality  for  the  purpose,  but  not  submitted  to  the  ratepayers,  was 
therefore  quashed  with  costs. 

October  27,  1885.  Norris  moved  to  make  absolute  an 
order  nisi  to  quash  by-law  No.  163  of  the  town  of  Tilson- 
burg,  passed  upon  the  27th  of  July,  1885,  on  the  following 
grounds : 

1.  The  by-law  w^as  passed  to  aid  the  Michigan  Central 
Kailway  Company  to  build  a  branch  railway  or  switch 
from  the  Canada  Southern  Railway  station  in  the  said 
town  to  the  amount  of  $1,800,  and  to  provide  the  right  of 
way  therefor,  without  submitting  the  said  by-law  to  the 
vote  of  the  ratepayers  of  the  town,  as  provided  by  law, 
and  under  colour  of  exempting  certain  property  of  E.  D 
Tilson  from  taxation. 

2.  That  the  enactment  and  passing  of  the  by-law  was 
corruptly  procured  by  the  said  E.  D.  Tilson's  agreeing 
with  the  council  of  the  said  town  to  pay  the  sum  of  Sl,800 
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to  the  Michigan  Central  Railway  Company,  and  to  pro- 
vide a  right  of  way  for  a  branch  railway,  or  switch,  from 
the  Canada  Southern  Railway  station  in  the  said  town  to 
Elgin  street  in  the  said  town. 

3.  That  the  by-law  was  not  passed  by  two-thirds  of  the 
members  of  the  council  of  the  town. 

4.  No  notice  whatever  was  given  of  the  passing  of  the 
by-law  and  it  was  passed  at  a  single  meeting  of  the 
council. 

5.  The  exemption  of  the  mills  of  E.  D.  Tilson  from  taxa- 
tion tended  to  create  a  monoply  in  the  milling  business  in 
the  town. 

6.  No  cause  whatever  was  shewn  in  the  by-law  for 
exempting  the  property  of  E.  D.  Tilson  from  taxation, 
and  taxing  the  property  of  all  others  engaged  in  the  mill- 
ing business  in  the  town,  and  it  was  an  injustice  and 
increased  the  taxation  to  the  other  taxpayers  in  the  town. 

7.  The  bargain  made  was  unjust  to  the  town  and  cor- 
rupt, as  while  E.  D.  Tilson  was  only  paying  $1,800  and 
providing  a  right  of  way,  which  would  cost  $1,000,  pro- 
perty which  E.  D.  Tilson  owns  and  is  assessed  for,  paying 
taxes  or  liable  to  $500  per  year,  is  exempt  for  ten  years, 
amounting  to  $5,000. 

8.  And  upon  grounds  disclosed  in  affidavits  and  papers 
filed. 

9.  The  said  order  nmalso  directed  that  an  enquiry  should 
be  held  before  His  Honour  Alexander  Finkle,  Judge  of  the 
County  Court  of  the  county  of  Oxford,  as  to  whether 
any  of  the  provisions  of  sections  207  and  208  of  the  46 
Vic.  ch.  18,  (0.),  had  been  contravened  in  procuring  the 
passing  of  the  by-law  ;  and  that  such  enquiry  should  be 
held  at  such  time  and  place  as  the  said  Alexander  Finkle 
might  direct ;  and  that  two  days  notice  of  the  holding  of 
the  said  enquiry  should  be  given  to  the  said  town,  and 
also  to  the  Michigan  Central  Railway  Company ;  and  that 
upon  such  enquiry  all  witnesses,  both  against  and  in  sup- 
port of  the  by-law,  should  be  orally  examined  and  cross- 
examined  upon  oath  before  the  same  J udge. 
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And  it  was  also  ordered  that  the  argument  of  the  said 
rule  should  be  enlarged  until  the  first  Court  day  after  the 
said  Judge  should  have  made  his  return  to  the  said  enquiry. 

The  by-law  was  as  follows  : 

By-Law  No.  163  ok  the  Town  of  Tilsonburg. 

1.  Whereas  it  is  necessary  and  expedient  to  exempt  from  taxation  for 
a  period  of  years  some  of  the  manufacturing  establishments  of  E.  D.  Tilson. 

2.  Therefore  the  municipal  corporation  of  the  town  of  Tilsonburg 
enacts  as  follows  :  That  for  a  period  of  ten  years  from  the  date  hereof  the 
mill  known  as  Tilson's  Roller  Process  Flouring  and  Gristing  Mill,  and 
the  mill  known  as  Tilson's  Split  Pea  Mill,  both  lying  and  situated  upon 
Block  number  fifty-seven,  south  side  of  Bloomer  street,  Tilsonburg,  be 
and  are  hereby  exempted  from  all  municipal  and  school  taxation  accord- 
ing to  the  statute  in  such  case  made  and  provided. 

Read  a  third  time  and  passed  the  twenty-seventh  day  of  July,  1885. 
Wm.  S.  Latrd.  L.  C.  Sinclair, 

Town  Clerk.  Mayor. 

Seal.  | 

Evidence  according  to  the  order  nisi  was  taken  before 
the  Judge  of  the  County  Court  of  the  county  of  Oxford, 
under  The  Consolidated  Municipal  Act,  1883,"  section  210. 
That  evidence  was  objected  to  by  Osier,  Q.  C,  on  showing 
cause  to  the  order  nisi, as  evidence  which  was  not  warranted 
to  have  been  so  taken  by  the  Judge  of  the  County  Court, 
as  that  section  applied  only  to  cases  of  bribery  connected 
with  municipal  elections ;  but  he  was  willing  to  admit  it 
as  evidence  if  it  were  to  be  considered  as  if  it  had  been 
furnished  by  affidavit,  and  that  w^as  agreed  to  b}^  the 
counsel  for  the  application. 

The  minutes  of  the  municipal  council  showed  that  the 
mayor  of  the  towm  received  a  communication  from  Mr. 
Ledyard,  the  general  manager  of  the  Michigan  Central 
Kailway  Company,  about  appointing  a  delegation  of  the 
townspeople  to  act  with  the  Board  of  Trade,  in  jointly  con- 
ferring with  the  railway  company  regarding  the  construc- 
tion of  a  freight  switch  from  the  Canada  Southern  Railway 
station  in  the  town  to  the  business  part  of  the  town,  and 
the  erection  of  freight  warehouses,  to  accommodate  the 
business  men  of  Tilsonburof. 
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A  meeting  was  called  by  the  mayor,  and  a  deputation 
was  appointed  fit  the  meeting  to  wait  upon  the  general 
manager  of  the  Michigan  Central  Kailway  at  Detroit,  to 
endeavour  to  complete  arrangements  for  the  building  of  a 
spur  from  the  Canada  Southern  Railway  station  to  the  town. 

The  conference  was  held  and  the  mayor  stated  the  result 
of  it,  which  was  that  the  cost  of  constructing  the  switch 
along  King  street  was  estimated  at  $8,000,  exclusive  of  the 
right  of  way,  and  that  the  railway  company  would  construct 
the  switch  if  the  right  of  way  were  found  and  one-half  the 
cost  of  grading  was  paid  to  the  company.  Afterwards  the 
terms  were  that  the  right  of  way  should  be  found  for  the 
company  and  the  payment  of  $1,500  be  made  to  the  com- 
pany, which  sum  the  company  in  consequence  of  some 
additional  expense  afterwards  raised  to  $1,800. 

At  a  meeting  of  the  council,  Mr.  Tilson  applied  to  have 
his  flour  mill  and  split  pea  mill  exempted  from  taxation 
for  ten  years.  A  by-law  was  introduced  for  that  pur- 
pose, and  passed  the  same  day,  giving  the  exemption. 

Charles  Thompson  made  afiidavit  that  Mr.  Tilson  agreod 
with  the  town  council  that  he  would  pay  the  railway  com- 
pany the  said  sum  of  $1,800  and  provide  the  right  of  way  for 
the  switch,  if  the  town  council  would  exempt  his  said  mills 
from  taxation  for  ten  years,  and  the  council  assented 
thereto  :  and  that  it  was  not  thought  advisable  to  submit  a 
bonus  by-law  to  the  vote  of  the  ratepayers  of  the  town, 
and  to  carry  out  the  agreement  the  by-law  163  was  passed 
on  the  27th  of  July,  1885. 

John  B.  Scott  made  affidavit  that  Mr.  Tilson  was  a  large 
property  holder  and  carried  on  a  large  milling  business  in 
the  said  town  :  that  he  was  anxious,  for  his  personal  con- 
venience and  to  save  the  expense  of  teaming  his  flour  and 
other  products  from  his  mills  to  the  said  station,  to  have 
a  branch  or  switch  made  from  the  said  station  to  the 
business  portion  of  the  town,  about  the  distance  of  a 
mile,  and  the  said  railway  company  was  anxious  to  con- 
struct the  said  switch  in  order  to  increase  their  business  : 
that  the  said  council,  being  greatly  under  the  influence  of 
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Mr.  Tilson,  and  findinoj  it  would  be  impossible  to  pass  a 
by-law  granting  a  bonus  of  $1,800,  and  sufficient  money  to 
purchase  the  right  of  way,  corruptly  agreed  with  him  to 
exempt  certain  property  of  his  situate  in  the  town  for 
ten  years,  and  in  consideration  of  such  exemption  the 
said  Tilson  agreed  that  he  would  pay  the  railway  company 
the  said  sum  of  $1800  and  provide  the  land  necessary  for 
the  right  of  way  for  the  switch  :  that  in  order  to  carry  out 
the  said  corrupt  agreement,  and  to  evade  the  law  requiring 
all  by-laws  for  the  granting  of  aid  to  railways  to  be  sub- 
mitted to  the  vote  of  the  ratepayers,  a  special  meeting 
of  the  council  of  the  town  was  called  for  the  27th  of  July 
last,  and  the  said  by-law  No.  163  was  passed  at  one  sitting  : 
that  the  property  exempted  from  taxation  by  the  by-law 
was  of  the  value  of  $30,000,  and  the  rate  of  taxation  for 
the  town  for  the  year  1885  was  18  mills  in  the  dollar,  and 
for  the  year  1884  19J  mills  in  the  dollar,  and  the  amount 
of  taxes  which  would  be  lost  to  the  town  during  the  ten 
years  would  be  on  an  average  $500  yearly :  that  to  pro- 
vide and  purchase  the  right  of  way  for  the  switch  would 
cost  about  $1,000. 

The  deponent  further  said  he  was  the  owner  of  real 
estate  in  the  town,  and  it  was  unjust  to  him,  as  a  ratepayer, 
and  illegal,  to  have  such  a  large  amount  of  taxes  taken 
from  the  town  without  submitting  to  the  vote  of  the  rate- 
payers a  by-law  for  the  purpose.  The  deponent  also  said 
his  property  would  be  injured  by  the  making  of  the^ 
switch. 

The  evidence  taken  before  the  Judge  of  the  County 
Court  shewed  that  the  council  did  not  think  it  desirable 
to  submit  a  by-law  to  the  popular  vote  as  to  raising  money 
enough  to  pay  the  $1,800,  and  to  pay  for  the  right  of  way 
for  the  railway  switch  into  the  town,  according  to  the 
agreement  between  the  town  and  the  railway  company 
*  *  because,  as  the  mayor  in  his  examination  said, 
"  I  was  not  desirous  that  too  many  by-laws  should  be 
submitted  to  the  r.itepayers  that  year,  as  we  already  pur- 
posed submitting  a  by-law  for  the  enlargement  of  our  school 
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building,  which  would  be  for  S4,000,  and  if  this  railway 
by-law  had  been  submitted  it  would  have  involved  a 
further  debt  of  $6,000.  I  advised  the  council  not  to  do 
this,  but  afterwards  I  suggested  the  course  taken,  and  it 
was  finally  carried  out." 

Tilson  said  :  "  What  I  get  is  the  exemption.  The  mayor 
thought  a  by-law  would  carry  if  submitted  to  the  rate- 
payers, and  to  avoid  submitting  it  the  by-law  was  passed. 
*  *  Several  councillors  spoke  to  me  about  going  into 
the  arrangement.  *  *  I  was  subsequently  asked  by 
some  of  the  councillors  to  step  into  the  town's  position 
and  I  agreed  to  do  so  ;  but  I  first  asked  for  other  exemp- 
tions and  the  Council  thought  I  was  asking  for  too  much. 
Subsequently  I  consented  to  take  the  exemptions  given." 

Hare,  the  Deputy  Reeve,  said :  "  It  was  understood 
Tilson  would  build  the  road  on  being  exempted  from 
taxation  on  his  roller  mill  and  split  pea  mill,  and  at  that 
time  on  his  stave  factory,  too." 

Peter  Graham,  a  Councillor,  said  :  "  It  was  stated  the 
cost  of  the  roadway  and  the  $1,800  cash  would  come  to 
about  $6,000.  We  were  building  a  school-house  and  we 
were  raising  debentures  for  the  money,  and  instead  of  sub- 
mitting too  many  by-laws  the  mayor  thought  it  better  to 
devise  some  other  scheme  and  this  was  resorted  to." 

Mr.  Stinson,  the  station  agent  of  the  Grand  Trunk 
Railway  Company  at  Tilsonburg,  said  he  heard  the 
mayor  in  the  Council  chamber  speak  about  submitting  a 
by-law  to  the  people.  He  said  there  would  be  no  use  in 
doing  so,  as  it  would  not  carry,  and  if  the  Council  intended 
to  accept  the  proposition  of  the  Michigan  Central  Railw^ay 
Company  they  would  have  to  adopt  some  other  method." 

The  examination  before  the  County  Court  Judge  shewed 
also  the  construction  of  the  switch  would  be  a  great 
benefit  to  the  town  :  that  Tilson's  proposition  to  contract 
with  the  railway  company  in  the  place  of  the  town,  and 
to  be  exempted  from  taxation  upon  two  of  his  mills  for 
ten  years,  was  greatly  to  the  advantage  of  the  town,  or,  as 
many  of  the  witnesses  said,  the  town  had  got  the  best  of 
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the  bargain :  that  Tilson  owned  about  one-fifth  of  the  pro- 
perty in  the  town,  and  his  yearly  taxes  were  about  $2,000  : 
that  there  was  another  grist  mill  in  the  town  owned  by 
Mr.  Gowing  and  that  mill  was  exempted  from  taxation  : 
that  it  was  exempted  to  enable  Mr.  Gowing  to  rebuild  his 
dam  when  it  gave  way  some  time  ago  :  that  the  mercantile 
people  in  the  town  would  gain  by  a  reduced  cartage  of 
their  goods  when  the  switch  was  built. 

Mr.  Williams,  a  member  of  the  town  council,  said  the 
property  of  Tilson  which  was  exempted  would  be  assessed 
at  about  $20,000,  and  the  taxation  last  year  was  nineteen 
mills  on  the  dollar,  and  this  year  eighteen  mills. 

Mr.  Caulfield,  also  a  member  of  the  council,  said  the 
remission  of  taxes  to  Tilson  was  about  $200  or  $300  a 
year, 

W.  S.  Law,  the  town  clerk,  said  the  assessed  value  of  the 
grist  mill  was  $4,000,  and  the  pea  mill  $5,000  :  that  the 
land  was  ordy  exempt  on  which  the  mills  stand,  the  deduc- 
tion from  the  assessment  being  $1,000  :  that  Tilson's  whole 
property  was  assessed  at  $108,000,  the  total  assessment  of 
the  town  being  $501,195. 

Tilson  said  he  had  exjoended  lately  on  his  mills  about 
$15,000  :  that  he  had  paid  for  the  right  of  way  $4,225,  and 
he  had  to  pay  the  cost  of  the  road  bed  $1,800  :  that  his 
yearly  taxes  from  which  he  was  to  be  exempt  were  about 
$280  :  that  the  saving  to  the  town  by  the  construction  of 
the  switch  would  be  about  $4,000,  of  which  the  saving  to 
himself  will  be  about  $1,100  :  that  he  had  contributed  to 
the  improvement  of.  the  town  in  public  works  as  much  as 
$40,000. 

N orris,  for  the  motion, referred  to  The  Municipal  Amend- 
ment Act,  1884,  sec.  8,  amending  sec.  368  of  the  Act  of  1883 ; 
Re  Bate  and  the  City  ofOtta-wa,  23  C.  P.  32  ;  Fells  v.  Bosicell, 
8  0.  R.  680  ;  McLean  and  the  Corporation  of  McConnell, 
31  U.  C.  R  317  ;  Jenkins  v.  The  Coantij  of  EUjin,  21  C.  P. 
325 ;  Re  Morton  and  City  of  St.  Thomas,  6  A.  R.  325. 

Osier,  Q.C.,  contra. 
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November,  11,  1885.  Wilson,  C.J. — The  enactment  in 
force  when  the  by-law  in  question,  which  was  passed  on 
the  27th  July,  1885,  was  section  368  of  "  The  Consolidated 
Municipal  Act,  1883,"  as  amended  by  "The  Municipal 
Amendment  Act,  1884,"  section  8,  which  reads :  "  Every 
municipal  council  shall,  by  a  two-third  vote  of  the  members 
thereof,  have  the  power  of  exempting  any  manufacturing 
establishment,  or  any  water  works  or  water  company,  in 
whole  or  in  part,  from  taxation  for  any  period  not  longer 
than  ten  years,  and  to  renew  this  exemption  for  a  further 
period  not  exceeding  ten  years." 

This  section  does  not  state  any  cause,  or  ground,  or  reason, 
or  consideration,  or  under  what  circumstances  the  exemption 
may  be  asked  for  or  granted  ;  it  is  a  mere  power  conferred 
to  give  such  exemption. 

The  exemption  cannot,  however,  be  granted  arbitrarily:^ 
there  must  be  a  sufficient  public  benefit  to  the  taxpayers 
of  the  locality,  actual  or  anticipated,  to  sustain  a  by-law 
which  exempts  any  such  establishment,  company,  or  works 
from  taxation  :  there  must  be  a  good  and  valid  considera- 
tion to  support  the  exemption  or  grant. 

A  person  who  purposes  to  expend  a  large  sum  of  money 
in  erecting  a  manufacturing  establishment,  and  to  employ 
a  great  many  operatives  in  it,  and  whose  yearly  expendi- 
ture would  be  very  considerable,  might  very  properly  claim, 
and  be  granted,  exemption  from  taxation  for  a  time.  Or 
a  person  establishing  a  new  branch  of  manufacture  in  a 
municipality  which  would  in  some  way  be  of  public 
advantage  might  also  be  exempted  from  taxation. 

The  consideration  for  the  grant  would  seem  to  be  that\ 
which  in  some  way  is  connected  with  the  business  of  the  ( 
manufacturing  establishment,  although  the  enactment  does  ' 
not  say  so  ;  and  sec.  482,  sub-sec.  10,  of  the  "  Consolidated 
Municipal  Act,  1883,"  appears  to  sustain  that  opinion  or 
idea.    It  is  :  "  For  granting  aid  by  way  of  bonus  for  the 
promotion  of  manufactures  within  its  limits,  by  granting 
such  sum  or  sums  of  money  to  such  person  or  body  corpo- 
rate, and  in  respect  of  such  branch  of  industry  as  the  said 
municipality  may  determine  upon/'  &c. 
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The  exemption  would  seem  to  be  a  benefit  given  in  and 
for  the  encouragement  of  manufactures;  and  to  induce  their 
establishment  within  the  limits  of  the  municipality. 

If  that  be  so,  the  payment  of  a  sum  of  money  by  the  ^ 
manufacturing  establishment  to  the  municipality  would  I 
not  be  a  proper  consideration  for  the  grant  to  it  of  exemp-  j 
tion  from  taxation  for  any  period  of  time.    The  transaction  ' 
would  be  a  purchase  of  freedom  from  taxes,  and  not  properly  » 
an  exemption  from  taxation  granted  to  a  manufacturing 
establishment,  and  it  might  just  as  correctly  be  granted  to 
any  other  kind  of  establishment  or  private  person  as  to  a 
manufacturing  establishment. 

If  a  Gas  Company  were  to  bargain  with  a  municipality 
to  supply  the  streets,  and  other  public  places  belonging  to 
or  under  the  care  of  the  municipality  with  gas  free  of 
charge,  or  at  a  greatly  reduced  rate,  in  consideration  of  being- 
freed  from  taxation  for  a  limited  time,  it  may  be  that  a 
consideration  of  that  kind  might  be  sufficient  to  support  a 
by-law  passed  to  exempt  the  company  from  taxation  for 
such  a  time,  for  the  arrangement  would  be  one  which  w^ 
made  with  a  manufacturing  establishment,  and  the  con- 
sideration would  be  one  which  was  connected  with  the 
business  of  that  company,  and  which  might  be  beneficial 
not  only  to  the  company  but  to  the  ratepayers. 

In  the  present  case,  the  council  of  the  town  of  Tilsonburg 
could  have  given  the  exemption  to  Mr.  Tilson  for  his  two 
mills,  if  there  had  been  a  proper  public  consideration  or 
inducement  for  granting  it.  I  do  not,  however,  think  there 
was,  although  he  had  made  shortly  before  the  by-law  was 
passed  great  improvements  in  his  milling  property.  These 
improvements  were  made  for  his  own  personal  gain  and 
without  any  particular  intent  to  benefit  the  town,  and 
there  is  no  reason  to  believe  he  would  not  have  been 
amply  repaid  by  th^  additional  work  he  would  be  enabled 
to  do,  and  by  the  greater  profits  he  would  have  made  for 
and  by  reason  of  the  improvements  he  had  made  ;  and  he 
made  the  improvements  without  any  reference  or  view  to 
any  claim  being  ever  made  by  him  for  exemption  from  taxes. 
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I  have  no  doubt  that  no  person,  nor  any  company,  or 
body  corporate,  can  bny  an  exemption  from  taxation,  how- 
ever advantageous  such  an  arrangement  might  be  for  the 
municipality.  If  one  whose  yearly  taxes  were  $100  a 
year  were  to  pay  at  once  to  the  municipality  $1,250  in 
cash  for  exemption  of  his  particular  property  so  charged 
for  ten  years,  that  would  be  a  profitable  bargain  for  the 
municipality ;  but  it  would  not  be  a  valid  pi'oceeding  ; 
for  if  they  could  deal  so  with  one  they  could  deal  so  with 
all,  and  they  would  thus  be  living  in  advance  of  their 
income.  They  would  be  enabled  to  spend  extravagantly 
while  the  money  lasted,  which  might  be  for  three  or  four 
years,  and  they  would  be  destitute  of  resources  for  the 
remainder  of  the  time. 

The  position  of  a  municipality  is  that  of  a  body  acting 
under  certain  prescribed  conditions,  and  one  of  these  con- 
ditions is  as  in  settlements  of  a  different  description,  where 
there  is  an  express  clause  against  anticipation :  that  there 
is  from  the  nature  and  constitution  of  these  bodies  a  re- 
straint implied  against  anticipation  by  them  unless  in  the 
special  cases  provided  for  by  "  The  Consolidated  Municipal 
Act,  1883,"  sections  371,  372,  373. 

A  purchase  of  an  exemption  from  taxation  is  a  thing 
unknown  in  law,  and  it  is  opposed  to  the  whole  scheme 
and  policy  of  the  assessment  laws,  and  if  allowed  it  would 
lead  to  great  abuse  and  to  confusion  and  difficulty,  and  in 
all  likelihood  to  embarrassment  and  ruin. 

What  is  it  then  which  has  been  done  here  ?   It  is  in  my  ^ 
opinion  a  purchase  by  Mr.  Tilson,  and  a  sale  by  the  town  ^ 
of  Tilsonburgh  to  him,  of  an  exemption  from  taxes  for  ten  ^ 
years  to  come,  in  consideration  of  his  assuming  the  place  | 
of  the  town  in  the  arrangement  which  the  town  had  made 
with  the  Michigan  Central  Railway  Company,  to  pay! 
$1,800  in  cash  to  that  company,  and  to  find  the  company^ 
the  roadway  free,  upon  the  company  constructing  a  switch 
from  the  company's  station  into  the  town  as  far  as  Elgin' 
street. 
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The  right  of  way  has  cost  $4^,250,  and  the  $1,800  added 
to  it  will  make  $6,050,  which  the  town  would  have  had 
to  pay  for  having  the  switch  constructed.  That  sum  or 
liability  Mr.  Tilson  has  assumed  for  the  tow^n,  and  in  con- 
sideration of  his  having  done  so  he  has  been  exempted  in 
respect  of  two  of  his  mills  from  taxation  upon  them  for  a 
period  of  ten  years,  and  that  is  in  effect  a  mere  purchase 
by  Mr.  Tilson  from  the  town  of  an  exemption  from  tax- 
ation for  ten  years. 

If  the  town  had  carried  out  its  own  bargain  with  the 
railway  company  it  would  have  been  obliged  to  submit  a 
by-law  to  the  rate-payers  in  order  to  enable  the  town,  if 
the  by-law  were  carried,  to  raise  the  funds  required  to  pay 
that  sum  of  $6,050. 

The  Council  did  not  think  it  advisable  to  submit  such 
a  by-law  to  the  ratepayers,  as  there  was  another  by-law 
about  to  be  submitted  to  them  to  raise  $4,000,  and  it  w^as 
feared  the  additional  by-law  for  $6,050  might  not  be  well 
received,  or  might  not  be  approved  of  by  the  ratepayers^ 
and  a  scheme  w^as  devised,  and  this  is  the  most  objection- 
able part  of  the  whole  proceeding,  by  which  Mr.  Tilson 
should  assume  the  liability  of  the  $6,050  for  the  town, 
and  the  town  would,  in  consideration  of  his  doing  so, 
exempt  two  of  his  mills  from  taxation  for  ten  years,  and 
the  money  would  then  be  raised  for  the  construction  of 
the  switch  without  the  assent  of  the  ratepayers,  and  the 
town  would,  by  way  of  an  equivalent  to  Mr.  Tilson,  and 
in  consideration  of  the  debt  he  had  assumed  for  them,, 
grant  him  the  exemption  from  taxation,  because  they 
could  do  that  without  the  assent  of  the  people. 

I  do  not  charge  the  members  of  the  town  council,  nor  do 
I  charge  Mr.  Tilson,  with  corruption  in  the  ordinary  and 
common  sense  of  the  term,  for  the  parties  intended  no 
wrong  to  any  one,  and  the  work  desired  will  be  a  public 
benefit,  and  Mr.  Tilson  has  acted  liberally  at  all  times  in 
affording  assistance  to  public  works  of  the  town  ;  but  I 
may  say  the  whole  arragement  is  one  which  cannot  be 
approved.    It  was  a  scheme  devised  to  prevent  the  rate- 

17 — VOL.  X  O  R. 


130 


THE  ONTARIO  REPORTS,  1885. 


[vol. 


payers  from  exercising  their  undoubted  right  of  expressing 
their  opinion  upon  the  expenditure  of  their  money,  and 
although  Mr.  Tilson  may  not  have  been  the  gainer  to  the 
least  possible  amount,  and  I  do  not  think  he  was  or  would 
have  been,  the  arrangement  was  based  upon  a  false  con- 
sideration, and  it  might,  if  followed  in  other  cases,  lead  to 
abuse  and  to  fraud  and  corruption  of  the  most  serious 
nature. 

I  am  obliged  to  quash  the  by-law,  with  costs  to  be  paid 
by  the  town  of  Tilsonburg. 

Order  absolute  to  quash  by -law. 
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[CHANCERY  DIVISION.! 

Snarr  et  al.  V.  Badenach. 

Annuity — Interest  on  as  ar/ainst  as-^ir/nee  in  insolvency — E.  S.  0.  c.  50,  us. 
266,  261 — Repairs — Covenant  to  keep  houses  suitable  for  tenants. 

J.  S.  by  his  will  gave  his  wife  E.  S.  an  annuity  of  $2,000  a  year,  and 
charged  it  on  his  estate.  After  his  death  E.  S.  the  annuitant,  C.  E.  S. 
and  M.  A.  S.  two  daughters,  and  W.  A.  S.  and  G.  E.  S.  two  sonsj 
entered  into  an  agreement  wliereby  the  annuity  was  charged  on  certain 
real  estate  and  other  proparty,  and  the  sons  covenanted  to  pay  it,  and 
the  executors  of  J.  S.  transferred  all  their  interest  as  executors  in  all  the 
estate  of  J.  S.  to  the  said  sous,  subject  to  the  said  charge.  Subsequently 
all  parties  joined  in  borrowing  $16,000  on  mortgage  of  part  of  the  pro- 
perty for  the  purpose  of  reconstructing  the  buildings,  the  annuity  being 
postponed  to  the  mortgages.  W.  A.  S.  and  C  E.  S.  afterwards  became 
insolvent,  and  B,  became  assignee  in  insolvency.  The  annuity  fell  into 
arrear  for  several  years,  and  E.  S.  died  having  made  a  will  by  which  she 
devised  all  her  estate  to  0.  E.  S.  and  M.  A.  S.,  who  brought  an  action 
against  B.  to  have  a  lien  declared  on  the  property  for  the  amount  of  the 
arrears  of  the  annuity.  On  a  reference  to  the  Master  he  found  that  they 
had  the  right  to  maintain  the  action,  and  settled  the  amount  of  the 
annuity  due,  and  allowed  interest  for  the  six  years  preceding  action 
brought.    On  an  appeal  from  the  Master's  report,  it  was 

Held,  that  R.  S.  0.  ch.  50,  sees.  266  and  267,  under  which  the  interest 
was  allowed,  is  not  applicable  to  cases  where  a  recovery  is  sought  not 
against  a  defendant  personally,  but  against  his  estate,  and  following 
Booth  V.  GouUon,  2  Giff.  520,  that  except  under  extraordinary  circum- 
stances upon  particular  grounds  suggested  of  hardship  or  peculiarity, 
interest  is  not  to  be  allowed  upon  the  arrears  of  an  annuity.  In  this 
case,  under  any  circumstances,  the  award  of  interest  could  not  be 
upheld  as  against  the  assignee  in  insolvency. 

Held,  also,  that  the  expense  of  some  flooring,  lathing,  and  plastering,  was 
properly  charged  against  the  defendant,  as  W.  A.  S.  and  G.  E.  S.  had 
covenanted  to  keep  the  houses  tenantable,  and  these  repairs  were  made 
because  the  tenant  threatened  to  leave. 

Held,  also,  on  the  evidence  in  this  case  that  the  Master  was  right  in  dis- 
allowing a  large  set  off  brought  in  by  the  defendant  over  and  above  the 
sum  of  $16,00U  allowed  for  reconstructing  the  buildings. 

This  was  an  appeal  from  a  report  of  the  Master-in- 
Ordinary. 

The  action  was  brought  by  Charlotte  Elizabeth  Snarr 
and  Mary  Ann  Stibbs,  as  sole  executrices  and  devisees 
under  the  will  of  their  mother,  Elizabeth  Snarr,  against 
William  Badenach  as  assignee  in  insolvency  of  the  estate 
of  their  brothers  William  A.  Snarr  and  George  E.  Snarr. 

The  plaintiffs'  statement  of  claim  set  up  that  John  Snarr 
late  of  the  city  of  Toronto,  who  died  on  the  15th  Februar}^, 
1875,  by  his  will  provided  that  his  widow  Elizabeth  Snarr 
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should  have  an  income  out  of  his  estate  of  $2,000  per 
annum,  and  that  a  sufficient  part  of  the  estate  should  be 
set  apart  for  that  purpose  ;  and  also  that  she  should  be 
provided  with  a  comfortable  house  at  the  expense  of  the 
estate  :  that  subject  to  such  provisions  and  certain  other 
conditions  set  forth  in  the  said  will,  the  testator  bequeathed 
and  devised  the  residue  of  his  estate  to  the  said  George 
E.  Snarr  and  William  A.  Snarr* :  that  by  an  agreement 
in  writing  dated  the  4th  of  August,  1876,  (the  terms  of 
which  are  sufficiently  set  out  in  the  judgment  of  the 
Chancellor,)  certain  properties  were  charged  with  the  said 
annuity,  and  the  said  George  E.  Snarr  and  William  A. 

*  The  will  was  in  these  words  : 

This  is  the  last  will  and  testament  of  John  Snarr  of  Toronto,  coal 
merchant. 

I  give,  devise,  and  bequeath  all  my  estate  real  and  personal  to  my 
executors,  my  brothers  Thomas  Snarr  and  George  Snarr,  and  my  execu- 
trix Mrs.  Elizabeth  Snarr  and  my  son  William  Snarr  and  Edmund  Shuttle- 
worth. 

1.  I  will  that  my  beloved  Mafe  Elizabeth  Snarr,  shall  have  an  income 
of  $2,000  per  annum  during  her  life  in  lieu  of  dower  and  all  other  claims 
upon  my  estate,  and  that  a  sufficient  part  of  my  estate  shall  be  invested 
and  set  apart  for  that  purpose  ; 

2.  I  give  and  bequeath  to  my  daughters  Charlotte  Elizabeth  Snarr,  and 
Mary  Anne  Snarr,  the  proceeds  of  my  life  insurance,  and  I  give  and 
bequeath  to  each  of  them  one  of  the  houses  I  now  own,  on  the  north  side 
of  Wellington  street,  Toronto,  Nos.  32  and  Si,  but  this  devise  is  subject 
to  the  devise  and  bequest  to  my  said  wife,  who  is  to  have  the  above 
income  in  any  case.  I  wish  Charlotte  Elizabeth  to  have  the  house  next 
to  the  lane  ; 

3.  I  also  will  and  direct  that  my  said  beloved  wife  shall  be  provided 
with  a  comfortable  house  at  the  expense  of  my  estate  during  her  life  ; 

4.  The  proceeds  of  the  insurance  and  the  rent  of  the  said  houses,  are 
not  to  come  into  possession  of  my  said  daughters  until  after  the  decease 
of  my  said  wife.  I  give  $400  of  the  stock  I  hold  in  the  Canada  Per- 
manent Loan  Savings  Society  to  Mrs.  Lucy  Longhead. 

I  give  to  my  son  George  Snarr,  jr.,  $1,200  of  stock  I  hold  in  the  said 
Canada  Permanent  Loan  Society,  or  in  any  other  Building  or  Loan  Society^ 
all  the  rest  and  residue  of  my  property  real  and  personal,  I  give  and 
devise  to  my  two  sons  William  and  George  Snarr.  My  executors  shall 
have  full  power  and  authority  to  sell  and  dispose  of  such  part  of  my  real 
estate  as  they  shall  think  proper,  and  charge  the  same  with  payment  of 
all  my  just  debts. 

(Signed)         John  Snarr. 
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Snarr  covenanted  to  pa}'  the  said  annuity,  and  the  exe- 
cutors and  executrix  then  conveyed  all  their  interest  as 
such  executors  and  executrix  in  the  said  properties  to  the 
said  George  E.  Snarr  and  William  A.  Snarr,  subject  to  the 
said  charofes  :  that  there  were  laro^e  arrears  of  the  said 
annuity  due  the  said  Eh'zabeth  Snarr,  at  the  time  of  her 
death,  which  happened  on  September  13th,  ]883:  that 
by  her  last  will  she  devised  all  her  real  and  personal  estate 
to  the  plaintiffs,  and  made  them  her  sole  executrices :  that 
after  the  making  of  the  said  agreement  of  the  4th  August, 
1876,  the  said  George  E.  and  William  A.  Snarr  became 
insolvent,  and  the  defendant  was  their  assignee  in  insol- 
vency, subject  to  the  plaintiffs'  claims  and  charges  :  and 
the  plaintiffs  claimed  to  have  the  amount  of  the  said 
arrears  of  annuity  with  interest  and  costs  realized  as  a 
lien  and  charge  on  the  said  properties. 

The  defendant's  statement  of  defence  after  setting  up 
payment,  alleged  that  after  the  making  of  the  agreement 
of  the  4th  August,  1876,  it  was  agreed  between  the  said 
Elizabeth  Snarr,  George  E.  Snarr,  and  William  A.  Snarr, 
and  the  plaintiffs,  that  the  said  George  E.  Snarr,  and 
W^illiam  A.  Snarr  should  expend  a  large  sum  of  money 
on  part  of  the  said  premises,  called  the  Wellington  street 
houses,  and  as  that  would  benefit  the  plaintiflfs  and  increase 
the  annual  income  of  the  said  premises,  that  the  said 
Elizabeth  Snarr  should  look  to  the  rents  thereof  for  pay- 
ment of  her  said  annuity  in  lieu  of  the  said  George  E. 
Snarr,  and  William  A.  Snarr,  and  that  the  money  was  so 
spent,  and  the  said  Elizabeth  Snarr  in  her  lifetime  acted 
upon  the  said  agreement,  and  received  the  amount  pay- 
able to  her  out  of  the  said  premises,  and  at  her  death  had 
no  claim  against  the  other  properties :  and  alleged  that 
under  no  circumstances  ought  the  plaintiffs  to  be  entitled 
to  any  interest. 

The  action  came  on  for  trial  at  Toronto,  on  the  13th 
December,  1884,  before  Ferguson,  J.,  when  it  was  referred 
to  the  Master-in-Ordinar}^  to  find  and  report  upon  all  ques- 
tions arising  between  the  parties  in  respect  of  the  claim 
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of  the  plaintiffs,  and  all  questions  of  set-ofF,  and  to  take 
all  the  accounts. 

The  Master  found  due  to  the  plaintiffs  $8,993.95  for 
principal  money,  and  $1,738.05  for  interest  for  the  six  years 
before  action,  making  together  $10,652 :  that  the  said 
sum  of  $10,652,  was  a  lien  upon  the  properties  sought  to  be 
charged :  that  the  defendant  brought  in  an  account  claim- 
ing an  expenditure  of  $23,336.28  by  the  said  George  E. 
Snarr  and  William  A.  Snarr,  but  that  under  the  various 
agreements  produced,  the  said  George  E.  Snarr  and  Wil- 
liam A.  Snarr  had  no  authority  to  spend  more  than  $16,000 
without  the  written  consent  of  the  plaintiffs,  the  giving 
of  which  had  not  been  proved,  and  that  as  the  plaintiffs 
admitted  $16,000,  he  did  not  go  into  the  account :  that 
the  defendant  claimed  the  excess  over  the  $16,000  which 
was  disallowed,  and  that  the  plaintiffs  had  the  right  to 
maintain  their  action. 

From  this  report  the  defendant  appealed  on  the  follow- 
ing grounds :  1.  That  the  sum  of  $1,738.05  allowed  as 
interest  on  the  arrears  of  annuity,  should  not  have  been 
allowed  ;  2.  That  the  repairs  on  the  Wellington  street 
property  made  by  the  plaintiffs,  and  being  in  the  nature 
of  permanent  improvements,  were  improperly  charged 
against  the  defendant ;  3.  That  the  finding  as  to  the  bal- 
ance of  the  $23,336.28  over  the  Jl6,000,  was  contrary  to 
the  evidence :  and  that  the  Master  should  have  found  that 
such  balance  was  properly  chargeable  against  the  plaintiffs 
as  a  set-off  to  their  claim  for  arrears  of  annuity. 

The  appeal  was  argued  on  October  15th,  1885,  before 
Boyd,  C. 

W.  A.  Reeve  and  G.  F.  Ruttan,  for  the  appeal.  The 
properties  were  charged  by  the  agreement  in  the  following 
order  :  1.  The  Church  street  house ;  2.  The  Sherbourne 
street  mill ;  3.  The  rents  of  the  Wellington  street 
houses,  which  houses  were  devised  to  the  daughters : 
and  4.  The  interest  on  the  insurance  money,  the  corpus- 
of  which  had  been  also  devised  to  the  daughters.  The- 
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sons  managed  the  estate  up  to  the  month  of  March, 
1879,  when  they  became  insolvent,  and  the  defendant  is 
their  assignee  in  insolvency.  The  mother  did  not  die  until 
September  13th,  1883,  and  when  she  died,  there  was  a 
large  sum  due  for  arrears  of  annuity.  The  plaintiffs 
claim  they  are  entitled  to  the  amount  in  arrear  as  her 
executrices  and  devisees.  The  Master  has  allowed  the 
arrears  of  annuity  at  $8,993.95;  and  he  has  also  allowed 
six  years  interest  on  the  same  at  $1,738.05.  There 
is  no  boubt  he  was  wrong  in  allowing  the  interest.  ISo 
interest  should  be  allowed  on  an  annuity.  The  rule  of 
this  Court  is  not  to  allow  interest ;  Crone  v.  Crone,  27 
Gr.  425  ;  Blogg  v.  Johnson,  L.  K.  2  Ch.  225  ;  Earl  of  Mans- 
field V.  Ogle,  4  DeG.  &  J.,  41  ;  Booth  v.  Leycester,  3  My.  & 
G.  459 ;  Torre  v.  Brovjn,  6  H.  L.  C.  555,  at  pp.  577  and 
579  ;  Aylmer  v.  Aylmer,  1  Molloy  87.  Re  Powell's  Trusts, 
10  Ha.  134.  [Hamilton — There  is  a  covenant  to  pay  in 
this  case.]  That  makes  no  difference,  the  Court  has  a 
discretion  and  always  had. 

Then,  as  to  the  second  ground  of  appeal — the  repairs. 
The  sons  deducted  all  repairs  .  from  the  rents  before 
they  were  paid  over  in  payment  of  the  annuity,  and 
the  Master  has  allowed  the  sum  of  $93  to  the  daugh- 
ters for  some  plastering  and  flooring  of  the  Wellington 
street  houses.  After  the  daughters  took  possession  the 
sons  became  insolvent.  The  Master  held  that  this  work 
should  have  been  done  by  the  srT)s  under  the  agreement 
and  should  be  paid  for  out  of  the-  C  a  3,000  to  be  expended 
by  them.  The  evidence  show^s  that  this  work  was  required 
to  complete  the  buildings  and  not  properly  speaking  annual 
repairs,  and  the  Master  w^as  therefore  wrong  in  allowing 
them  to  the  daughters. 

As  to  the  third  ground :  The  evidence  shows  also  that 
the  sons  expended  much  more  upon  the  buildings  than 
has  been  allowed.  Even  the  plaintiffs  admit  that  they 
properly  expended  $16,000,  but  the  Master  should  not  have 
stopped  there,  he  should  have  investigated  the  defendant's 
set-off,  and  if  the  amount  claimed  was  so  expended  he 
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should  have  allowed  the  whole  uf  it,  and  that  would 
materially  reduce  the  amount  of  arrears  of  the  annuity. 
The  Master  finds  that  the  sons  had  no  authority  to  exceed 
$16,000,  even  if  they  had  not  at  the  time,  they  got  it 
afterwards,  for  the  agreement  of  August  4th,  1876,  allowed 
an  expenditure  of  $6,000,  and  there  were  two  subsequent 
mortgages  on  the  property  to  raise  $11,000,  and  $5,000 
respectively,  to  which  the  mother,  sons,  and  daughters  were 
all  parties,  and  in  those  mortgages  were  contained  recitals 
postponing  the  lien  for  the  annuity  to  the  mortgages. 
This  would  make  a  total  of  $22,000,  and  the  Master  should 
have  found  in  favour  of  the  defendants  to  that  amount. 

/.  G.  Hamilton  and  A.  Cassels,  contra.  The  question 
of  the  allowance  of  interest  on  an  annuity  has  been  fully 
discussed  in  the  English  cases,  but  in  the  Canadian  cases 
only  where  puisne  incumbrancers  were  concerned  :  Crone 
V.  Crone,  27  Gr.  425.  The  question  is  in  some  degree  dis- 
cretionar}^  with  the  Court,  but  depends  upon  the  circum- 
stances :  Gaunt  v.  Taylor,  3  My.  &  K.  310 ;  Morris  v. 
Dillingham,  S  Ves.  Sr.  170.  Interest  has  been  allowed: 
Hyde  V.  Price,  8  Sim.  578  ;  Wilcox  v.  Butcher,  16  Sim. 
366  ;  Play  fair  v.  Cooper,  1  W.  R.  376.  [Eeeue— That  case 
is  overruled.]  No  ;  it  was  not  overruled,  but  Malins,  V.C. 
in  another  case,  Wheatley  v.  Davies,  24  W.  R.  818,  declined 
to  follow  it.  Interest  should  be  allowed  as  is  apparent 
from  the  principles  laid  down  in  Spartali  v.  Constan- 
tinidi,  20  W.  R.  825  ;  Rodger  v.  Comptoir  B'Escompte  de 
Paris,  L.  R.  3  P.  C.  478;  Webster  v.  British  Empire 
Mutual  Life  Ins.  Co.,  15  Ch.  D.  pp.  178-9  ;  Hutton  v. 
Federal  Bank,  9  P.  R.  568 ;  Re  Kirhpatrick — Kirkpatrick 
v.  Stevenson,  10  P.  R.  4.  The  word  "rent"  in  sec.  17  of  R. 
S.  0.  108,  is  explained  by  sec.  2,  sub-sec.  3  of  that  statute. 
The  original  of  this  Act  was  passed  in  1834,  while  ss.  266, 
267,  of  R.  S.  0.  ch.  50,  were  not  passed  until  1837,  after 
the  Act  limiting  actions.  Our  statute  should  therefore 
be  more  liberally  construed  than  the  English  Act,  because 
our  Act  in  addition  to  declaring  what  the  law  was,  which 
was  all  the  English  Act  did,  went  further  and  gave  other 
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powers.  The  leading  case  on  which  defendant  relies : 
Torre  v.  Brown,  5  H.  L.  C.  555,  began  in  the  year  1800, 
and  admits  certain  exceptions,  and  if  it  sustains  the  cases 
cited  this  case  comes  within  the  exceptions  :  Seton  on 
Decrees,  4th  ed.,  p.  962,  contains  the  principal  exceptions 
with  the  cases  for  and  against.  In  this  case  there  w^as 
also  gross  misconduct  on  the  part  of  the  sons,  they 
received  and  appropriated  as  much  of  the  rents  as  the 
interest  allowed  instead  of  paying  the  annuity.  [Boyd, 
C. — But  it  seems  that  they  put  it  in  the  building,  not 
their  pockets.]  Not  in  such  a  way  that  the  plaintiffs  got 
the  benefit  or  should  be  chargeable,  for  the  evidence  shows 
that  the  walls  when  built  were  condemned.  Then  there  is 
the  covenant  for  indemnity  in  the  agreement.  See  also 
Tew>  V.  The  Earl  of  Winterton,  1  Ves.  451. 

Reeve,  in  reply.  There  is  no  misconduct  show^n  on  the 
part  of  the  sons.  The  covenant  to  indemnify  was  not 
made  with  the  annuitant,  so  that  the  plaintiffs  cannot 
claim  under  it,  and  the  indemnity  was  not  made  in  respect 
to  the  annuity,  but  merely  to  protect  the  plaintiffs  from 
any  failure  in  the  rents  to  meet  the  annual  interest  on  the 
cost  of  the  improvements.  Newman  v.  Auling,  3  Atk.  579, 
is  overruled  by  Torre  v.  Brown  supra. 

October  21st,  1885.  Boyd,  C. — All  the  persons  inter- 
ested in  and  under  the  wiW  of  Mr.  Snarr  came  together, 
and  arranged  a  settlement  of  their  rights,  wdiich  was  em- 
bodied in  a  deed  signed  by  all  and  dated  August  4th,  1876. 
By  this  an  annuity  of  $2,000  in  favour  of  the  widow,  and 
for  her  life,  was  charged  upon  the  house  property  on 
Church  street ;  upon  the  mill  property  ;  upon  the  rents  or 
annual  proceeds  only  of  the  Wellington  street  houses 
(devised  to  the  two  daughters);  and  upon  the  interest  or 
annual  proceeds  only  of  life  insurance  money. 

The  two  sons,  William  and  George,  covenanted  with  the 
widow  for  the  payment  quarterly  of  the  said  annuity.  It 
was  then  provided,  that  in  case  of  default  in  payment  by 
the  sons,  the  annuitant  might  enter  into  possession  of  the 
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houses  and  lands  and  receive  the  rents,  and  also  take  the 
rents  of  the  Wellington  street  houses  and  the  interest  of 
the  insurance  fund,  and  in  case  of  deficiency  in  all  said 
rents  and  interest,  then  she  was  to  recover  the  same  from 
the  sons,  or  might  sell  the  first  two  properties. 

It  was  then  provided  that  the  widow  and  the  two 
daughters  might  reside  in  the  Church  street  house,  and 
that  the  daughters  were  to  be  provided  for  out  of  said 
annuity  during  the  mother's  life,  and  while  they  were 
unmarried.  [This  remained  the  place  of  their  abode  till 
the  mother's  death.] 

There  is  next  a  provision  for  changing  the  houses  on 
Wellington  street  and  reconstructing  them  into  wholesale 
or  retail  stores  at  an  expense  which  is  not  to  exceed  $6,000,, 
that  to  be  a  first  charge  on  this  property  in  priority  to  the 
annuity,  if  after  reconstruction  there  is  a  surplus  of  rents, 
&c.,  beyond  the  annuity,  that  surplus  is  to  be  paid  to  the 
daughters,  but  if  there  is  a  deficiency  after  the  reconstruc- 
tion, the  sons  covenant  with  the  daughters  to  make  up 
such  deficiency  and  to  save  the  daughters  harmless  there- 
from. 

The  sons  then  covenant  with  the  mother  and  daughters 
to  keep  the  houses  in  good  and  reasonable  repair,  and  at 
all  times  reasonably  and  sufficiently  tenantable  for  the 
tenants  taking  the  same.  The  executors  then  convey  all 
the  property  to  the  two  sons,  subject  to  the  charges  in  the 
will,  and  as  in  the  said  agreement  expressed. 

It  was  stated  during  argument  and  not  denied,  that  the 
rents  and  income  of  the  property  fell  short  yearly  of  the 
full  amount  of  the  annuity. 

The  widow  died  the  13th  September,  1883,  the  annuity 
being  then  in  arrears.  The  sons  became  insolvent  eai^y  in 
1879,  and  the  defendant  is  their  assignee  in  insolvency. 
The  Master  has  found  arrears  to  be  due  to  the  amount  of 
$8,993.95,  and  has  allowed  interest  thereon  for  six  years 
before  action  (that  began  the  15th  March,  1884,)  the  sum 
of  $1,738.05,  from  which  allowance  of  interest  the  defen- 
dants appeal. 
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No  case  is  made  in  the  pleadings  for  the  allow- 
ance of  interest,  and  the  Master  has  reported  no 
special  circumstance  which  induced  him  thus  to  take  the 
account,  but  from  a  memorandum  o£  his  reasons  put  in,  it 
appears  that  he  allowed  interest  because  of  the  Statute 
R.  S.  0.,  ch.  50,  sees.  26G,  267.  There  was  here  a  writ- 
ten instrument  providing  for  the  payment  of  a  debt  at  a 
time  certain,  and  as  a  jury  might  allow  interest  in  such  a 
case,  so  might  the  Master.  That  statute  is  not  applicable 
to  cases  where  a  recovery  is  sought,  not  against  a  defend- 
ant personally,  but  against  his  estate.  Here  no  personal 
right  of  relief  obtains  against  the  assignee  in  insolvency^ 
and  all  that  is  claimed  by  the  plaintiff  is  to  have  a  lien  or 
charge  declared  against  the  land,  and  other  assets  in  the 
hands  of  the  defendant. 

In  Jenkins  v.  Briant,  16  Sim.  272,  after  the  death 
of  a  person  who  had  covenanted  to  pay  an  annuity,, 
a  suit  was  instituted  for  administration  of  his  assets, 
pending  which  the  annuity  fell  into  arrear,  and  the 
Court  refused  to  allow  interest,  though  3  &  4  Wm. 
IV.  ch.  42,  sec.  28  (the  English  original  of  our  statute) 
was  cited.  Counsel  there  admitted  that  if  the  claim 
had  been  made  against  the  estate  charged  with  the 
annuity,  it  could  not  have  been  supported,  referring  to 
Booth  V.  Leycestei',  p.  274.  In  that  case  which  is  re- 
ported first  in  1  Keen,  247,  and  afterwards  by  Lord  Got- 
tenham,  in  3  My.  &;  C.  46^;  .uome  of  the  annuities 
were  secured  by  the  covenant  of  the  grantor  and  his 
surety,  in  quite  as  stringent  a  form  as  in  the  present 
case ;  but  the  judgment  was  that  interest  could  not  be 
received  on  the  arrears,  because  there  was  no  proof  that 
the  annuitant  had  been  delayed  by  the  absence  or  con- 
duct of  the  grantor. 

This  point  is  also  adverted  to  by  Lord  St.  Leonards  in 
Martyn  v.  Blake,  3  Dr.  &  War.  140,  as  follows  :  "  That  a 
mere  covenant  to  pay  an  annuity  will  not  enable  the  Court 
to  give  interest,  is  quite  settled;  but  a  covenant  to  indem- 
nify a  man  against  the  effect  of  incumbrances,  is  a  cove- 
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nant  of  a  very  different  nature,  and  if  the  perception  of 
the  annuity  was  prevented  by  the  claims  of  incumbrancers, 
-and  especially  if  this  has  occurred  in  consequence  of  the 
acts  of  the  covenantor,  then  a  case  for  damages  under 
the  covenant  has  been  clearly  made  out.  *  *  Then  the 
covenantee  would  be  entitled  to  recover  interest  *  *  as 
damages."  I  may  observe  that  the  covenant  to  indemnify 
here  given  to  the  daughters  by  the  sons,  is  of  a  totally 
different  nature  from  that  under  which  interest  mioht  be 
given,  and  the  covenant  was  not  made  with  the  annuitant. 

Again  in  Re  Powell's  Trusts,  10  Ha.  134,  the  question 
arose  upon  a  covenant  to  pay  the  annuity,  and  the  decision 
was  based  on  the  inapplicability  of  the  Statute  3  &  4  Wm. 
IV.  ch.  42,  sec.  28,  to  justify  the  allowance  of  interest  upon 
arrears  even  as  against  the  person  to  pay.  This  case  was 
recognized  and  followed  in  Earl  of  Mansfield  v.  Ogle,  4 
De  G.  &  J.  41,  and  Blogg  v.  Johnston,  L.  R.  2  Ch.  225. 
So  that  it  may  well  be  said  in  the  language  of  Stuart,  V.C., 
in  Booth  v.  Coulton,  2  Giff.  520,  that  it  is  to  be  inferred 
from  all  the  reported  cases,  that,  except  under  extraordi- 
nary circumstances,  upon  particular  grounds  suggested  of 
hardship  or  peculiarity,  interest  is  not  to  be  allowed  upon 
the  arrears  of  an  annuity. 

The  Master's  decision  was  sought  to  be  upheld  on  the 
ground  that  this  allowance  was  made  as  for  the  support 
and  maintenance  of  the  widow  and  her  daughters,  but  any 
exception  from  the  general  rule  on  that  ground  is  now 
obsolete :  Beamish  v.  Farmer,  Ir.  R.  1  Eq.  472  ;  Torre  v. 
Brown,  5  H.  L.  C.  578.  It  was  also  suggested  that  the  con- 
duct of  the  sons  was  such  as  to  amount  to  a  misappropria- 
tion of  the  rents  properly  payable  towards  the  annuity, 
but  no  distinct  evidence  on  this  head  was  referred  to,  even 
if  any  such  misconduct  could  avail  to  charge  the  land 
with  interest  in  the  hands  of  the  assignee,  and  as  against 
the  other  creditors  of  the  estate.  The  annuitant  has  had 
the  power  all  along  to  enter  upon  the  property  and  take  all 
the  rents,  issues,  and  profits  in  satisfaction  of  the  yearly 
payment  to  her,  and  if  the  proceeds  fell  short  of  that,  it 
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is  not  the  course  of  the  Court  to  enforce  the  payment  of 
interest  upon  the  deficiency,  in  the  absence  of  an  express 
contract  to  that  effect. 

This  ground  of  appeal  is  allowed;  as  I  think  no  interest 
whatever  should  be  allowed  up  to  report  as  against  the 
estate  and  other  creditors.  See  Lainson  v.  LainsoTi,  18 
Beav.  7  ;  Ediuavds  v.  Warden,  1  App.  Cas.  294.  Even  if 
the  statement  as  to  interest  justified  the  giving  of  it,  as 
between  the  parties  to  the  contract,  I  should  not  be  able 
to  uphold  the  awarding  of  interest  as  against  the  assignee 
in  insolvency  ;  the  general  rule  being  that  interest  ceases 
at  the  date  of  the  assignment,  upon  all  debts  as  to  which 
interest  is  not  made  a  part  of  the  contract,  unless  it  is 
evident  that  there  is  a  surplus  to  be  rctuined  to  the 
debtor:  Ex  j).,  Hill,  11  Ves.  564. 

The  next  ground  of  appeal  is,  as  to  three  items  of  $29.81, 
$13.16,  and  $50,  making  up  $93,  which  the  Master  allowed 
as  proper  deductions  from  the  rents  of  the  Wellington 
street  houses  after  their  reconstruction.    The  smallest  item 
was  for  re-flooring  a  cellar,  and  the  others  for  lathing  and 
plastering  the  cellar,  without  which  the  tenant  was  unable 
to  store  goods  there,  and  threatened  to  leave.    The  sons  had 
put  up  the  buildings  and  omitted  to  lathe  and  plaster  the 
cellar,  and  they  had  covenanted  to  keep  these  houses 
reasonably  and  sufficiently  tenantable  and  suitable  for  the 
occupation  of  tenants  taking  the  same.    I  think  that  this 
was  a  matter  of  reparation  which  the  sons  ought  to  have 
made,  and  that  the  expense  of  it  was  rightly  deducted 
from  the  rent  received  by  the  widow.    1  over-rule  this 
ground  of  appeal. 

The  third  ground  of  appeal  is,  that  the  Master  disallowed 
a  set-off  brought  in  by  the  defendants  claiming  a  large 
sum  as  expended  by  the  sons  in  reconstructing  the  Well- 
ington street  houses,  over  and  above  the  $16,000  allowed 
on  that  head. 

Upon  the  evidence,  I  think  the  Master's  conclusion  on 
this  is  right.  The  daughters  agreed  to  an  expenditure  not 
exceeding  $6,000  on  the  reconstruction  of  the  Wellingtoa 


142 


THE  ONTARIO  REPORTS,  1885. 


[vol. 


street  buildings  by  the  instrument  of  the  4th  August, 
1876.  No  money  was  expended  by  the  brothers  for  recon- 
struction under  this  clause,  when  they  procured  the  loan 
of  86,000  from  the  Confederation  Life  Company,  and  that 
mortgage  signed  by  the  sisters  w^as  really  equivalent  to 
their  sanction  in  writing  for  the  expenditure  of  the  $6,000 
as  proposed.  At  the  outset  we  have  not  a  cumulative  lien 
on  the  land,  but  only  the  one  lien  for  $6,000  represented 
by  this  mortgage.  Only  $4,000  was  advanced  upon  this, 
and  then  a  further  loan  of  $11,000  was  obtained  from  the 
North  of  Scotland  Credit  Company  in  February,  1877,  in 
which  the  sisters  joined.  Out  of  this  the  $4,000  was 
repaid  to  the  Confederation  Life  Company,  and  their 
mortgage  discharged.  It  was  found  that  a  further  sum 
was  needed  in  November,  1877,  and  then  the  further 
advance  of  $5,000  was  obtained  from  the  North  of  Scot- 
land. I  reo^ard  the  recitals  in  these  morto^ages  as  inserted 
by  the  conveyancer  ex  abiindanti  cautela.  The  lending 
company  did  not  propose  to  be  entangled  in  any  enquiry 
as  to  whether  there  was  or  was  not  any  lien  for  $6,000 
enuring  to  the  brothers.  And  so  it  was  simply  postponed, 
together  with  the  mothers  charge  for  the  annuity,  to  the 
mortgages  taken  by  the  company. 

By  executing  the  first  mortgage  to  the  Confederation 
Life  for  $6,000,  the  sisters  satisfied  their  engagement  to 
sanction  an  expenditure  to  this  extent,  and  fulfilled  their 
contract  to  charge  the  lands  therewith ;  that  was  the  sum 
specified  in  tlie  agreement,  and  it  was  then  supposed  to 
be  a  sufficient  sum  to  do  w^hat  was  required.  After- 
wards it  was  ascertained  that  more  was  needed,  and  the 
sisters  by  signing  the  mortgages  gave  in  effect  their  con- 
sent to  a  sum  of  $16,000  being  expended  on  the  property  : 
but  there  is  no  writing  to  bind  them  any  further,  and 
they  have  broken  no  contract  in  refusing  to  allow  more. 
Instead  of  apportioning  costs,  the  simpler  w^ay  is  to  allow" 
the  respondent  one-third  of  the  whole  bill  after  taxation, 
which  one- third  is  to  be  paid  by  the  defendant. 

G.  A.  B. 


X.] 


REGINA  V.  KLEMP. 


143 


[QUEEN'S  BENCH  DIVISION.] 


Regina  V.  Klemp. 


Canada  Tem-perance  Act,  1878'' — The  Liquor  License  Act,  1883  "  and 
amendment  of  1884 — Information  before  a  single  magiatrate — Conviction 
— Penalty— Bias  or  interest  in  magistrates. 

An  information  under  the  "Scott  Act"  can  be  laid  before  one  Justice, 
although  two  must  try  the  case. 

Section  91  of  the  "  Liquor  License  Act,  1883,"  46  Vic.  ch.  30  (D.),  amended 
by  47  Vic.  ch.  32,  sec.  16  (L.),  applies  only  to  localities  in  which  the 
Canada  Temperance  Act  is  not  in  force. 

In  this  case  the  information  was  for  selling  liquor,  and  the  conviction  was 
for  ' '  selling  intoxicating  liquor  and  having  hotel  appliances  in  the  bar- 
room and  premises  "  : 

Held,  that  even  if  a  double  offence  had  been  charged  in  the  information 
the  magistrate  had  power  to  drop  one  and  proceed  on  the  other  ;  but 
that  in  this  case  a  second  offence  under  sec.  118  of  the  Canada  Tem- 
perance Act  was  not  embraced  in  the  words  used. 

Held,  also,  that  the  conviction  not  having  been  made  by  a  stipendiary 
magistrate,  &c.,  under  sec.  ill  Canada  Temperance  Act,  1878,  was 
appealable  or  removable  by  certiorari. 

Semble,  that  notwithstanding  Fitzgerald  v.  McKinlay,  21  C.  L.  J.  299,  the 
informer  may  be  entitled  to  half  of  the  fine. 

It  was  alleged  that  the  prosecutions  for  ofiences  against  the  Act  were 
taken  before  the  magistrates  in  this  case  because  it  "  was  notorious 
they  were  thorough-going  Scott  Act  men,"  and  that  they  had  said 
that  in  no  case  of  conviction  would  they  inflict  a  less  fine  than 
$50.  It  was  also  alleged  that  one  of  the  Justices  was  a  member  of  a 
local  committee  for  prosecuting  offences  against  the  Act,  but  it  appeared 
he  had  resigned  from  the  committee  before  the  Act  came  into  force  in 
the  county. 

Held,  that  there  was  no  disqualifying  interest  in  the  magistrates,  nor  any 
real  or  substantial  bias  attributable  to  them,  nor  any  reason  why  they 
should  not  lawfully  adjudicate  in  the  case. 

The  cases  relating  to  dii^qualification  by  reason  of  fav^our  or  interest  in  a 
judge  or  magistrate  discussed. 


Clement  obtained  an  order  nisi  on  behalf  of  the  defend- 
ant Klemp  calling  upon  Thomas  Law  and  James  Clark 
Gibson,  two  of  her  Majesty's  Justices  of  the  Peace  for  the 
county  of  Bruce,  and  Patrick  Heffernan,  of  the  town  of 


amended  conviction  of  the  other]  should  not  be  quashed, 
with  costs  to  be  paid  by  the  said  Patrick  HetFernan,  or  the 
Justices,  on  the  following  grounds,  as  to  both  the  said 
convictions : 
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1.  That  the  said  magistrates  had  no  jurisdiction  to  make 
the  said  convictions,  the  information  having  been  laid 
before  only  one  magistrate,  contrary  to  the  statute. 

2.  That  the  magistrates  had  no  jurisdiction  to  impose  a 
higher  fine  than  $20,  under  the  provisions  of  the  "  Canada 
Temperance  Act,  1878,"  as  amended  by  the  "Liquor  License 
Act,  1883,"  in  respect  of  the  offence  charged. 

3.  That  the  magistrates  were  incapacitated  by  reason  of 
interest  from  hearing  the  charge  in  respect  of  which  the 
convictions  were  made. 

And  on  the  following  grounds,  so  far  as  related  to  the 
orio^inal  conviction : 

1.  That  the  said  conviction,  and  the  information  upon 
which  the  same  was  founded,  were  for  a  double  offence, 
contrary  to  the  provisions  of  the  statute. 

2.  And  on  grounds  disclosed  in  affidavits  filed. 

The  information  was  laid  on  the  16th  of  May,  1885,  by 
Patrick  Heffernan,  constable,  before  James  C.  Gibson,  a 
Justice  of  the  Peace  for  the  county  of  Bruce,  that  the  infor- 
mant "  has  just  and  reasonable  cause  to  suspect,  and  doth 
suspect  that  intoxicating  liquor  in  respect  to  which  an 
offence  against  the  second  part  of  'The  Canada  Temperance 
Act  of  1878,'  hath  been  committed  on  the  ]  .5th  day  of  May 
last  past,  and  is  concealed  in  the  hotel  and  premises  of 
J.  P.  Klenip,  in  the  town  of  Walkerton,  in  the  county  of 
Bruce,  and  he  suspects  from  the  appliances  contained  in 
said  premises,  and  from  the  persons  seen  to  frequent  said 
premises,  that  said  intoxicating  liquor  is  kept  for  sale." 

The  same  informant  on  the  said  day,  and  before  the 
same  magisti'ate,  laid  an  information  in  the  like  terms  as 
the  preceding  one,  and  upon  it  he  prayed  that  a  search 
war]'ant  should  be  granted  to  him  to  search  the  premises 
of  Klemp  for  the  said  intoxicating  liquor,  which  search 
warrant  was  granted  and  the  search  was  made. 

"The  Canada  Temperance  Act  of  1878"  was  in  force  in 
the  county  of  Bi-uce  at  the  time. 

The  conviction  first  drawn  up  was  "  that  on  the  23rd  of 
May,  1885,  Klcmp  is  convicted  before  the  undersigned 
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[J.  C.  Gibson  and  Thorn a.s  Law]  two  of  Her  Majesty's 
Justices  of  the  Peace  for  the  county  of  Bruce,  for  that  the 
said  Klemp,  on  the  15th  day  of  May,  1885,  at  the  said 
town  of  Walkerton,  did  commit  an  offence  against  the  pro- 
visions of  the  Canada  Temperance  Act  of  1878,  second 
part,  by  selling  intoxicating  liquor,  and  hy  having  hotel 
appliances  in  the  bar-room  and  premises,  said  Act  being 
now  in  force  in  said  county,  Patrick  Heffernan  being  com- 
plainant; and  we  adjudge  the  said  Klemp  for  the  said 
offence  to  forfeit  and  pay  the  sum  of  $50,  to  be  paid  and 
applied  according  to  law,  and  also  to  pay  to  the  said 
Patrick  Heffernan  the  sum  of  $11.10  for  his  costs  in 
in  this  behalf,  and  if  the  several  sums  be  not  paid  within 
fifteen  days  from  this  date,  we  do  order  the  same  to  be 
levied  by  distress  and  sale  of  the  goods  an  1  chattels  of  the 
said  Klemp  ;  and  in  default  of  sufficient  distress  we  adjudge 
the  said  Klemp  to  be  imprisoned  in  the  common  gaol  of 
the  county  at  Walkerton,  there  to  be  kept  for  the  space  of 
thirty  days,  unless  the  said  sums  and  the  costs  and  charges 
of  conveying  the  said  Klemp  to  the  common  gaol  be  sooner 
paid." 

An  amended  conviction  was  drawn  up  omitting  the  part 
in  italics  in  the  first  conviction,  the  said  words  in  italics 
being  "  and  by  having  hotel  appliances  in  his  bar  room 
and  premises."  In  other  respects  the  amended  conviction 
was  similar  to  the  original  conviction. 

Clement,  for  the  applicant : 

The  complaint  was  made  under  the  Act  of  1878,  sec, 
103,  which  provides  "  that  such  prosecution  may  be 
brought"  in  the  Province  of  Ontario  before  a  stipendiary 
magistrate,  or  before  any  other  two  Justices  of  the  Peace 
for  the  county,  &c.,  wherein  the  offence  was  committed,  or 
if  the  offence  was  committed  in  any  county,  &c.,  having  a 
Police  Magistrate,  then  before  such  Police  Magistrate,  or 
in  his  absence  then  before  the  Mayor  or  any  two  Justices 
of  the  Peace,  or  if  the  ofi'ence  was  committed  in  any  city  or 
town  not  having  a  Police  Magistrate,  then  before  the 
Mayor  or  any  two  Justices  of  the  Peace. 
19 — VOL.  X  O.R. 
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The  complaint  in  this  case  was  laid  before  one  magis- 
trate only,  and  the  offence  alleged  to  have  been  committed 
is  charged  to  have  been  committed  in  the  town  of  Walker- 
ton,  for  which  there  must  be  a  mayor,  who  could  have 
acted  i£  there  was  no  Police  Magistrate  and  if  there  was  a 
Police  Magistrate  he  could  have  acted  alone ;  but  one 
J ustice  had  no  power  to  take  the  information.  See  Regina 
V.  Risteen,  22  Sup.  Ct.,  N.  B.  51  ;  Ex  parte  Manzer,  23 
Sup.  Ct,  N.  B.  815. 

Regina  v.  Lennox,  34  U.  C.  R.  28,  and  the  cases  there 
referred  to  shew  the  information  is  the  beginning  of  the 
prosecution. 

The  penalty  imposed  is  $50  under  section  100  of  the 
Temperance  Act,  1878,  while  it  should  have  been  not 
more  than  $20  by  section  102  of  the  Liquor  License  Act  of 
1883,  if  the  offence  is  one  under  that  Act. 

If  these  objections  do  not  prevail  the  def(  adant  contends 
the  proceedings  are  void,  because  the  convicting  Justices 
are  members  of  an  organized  association  for  prosecuting 
offences  against  the  Act,  and  the  convictions  are  invalid, 
because  the  Justices  were  persons  who  were  specially  in- 
terested in  procuring  the  conviction  of  the  defendant :  See 
Regina  v.  Justices  of  Great  Yarmouth,  8  Q.  B.  D.  525  ; 
Regina  v.  Chapman,  1  0.  R.  582 ;  Regina  v.  Rand,  L.  K 
1  Q.  B.  230 ;  Regina  v.  1  he  Justices  of  Surrey,  1  Jur.  N. 
S.  1138;  Regina  v.  Allen,  10  Jur.  N.  S.  796;  Regina  v. 
Milledge,  4  Q.  B.  D.  332. 

The  orio-inal  as  well  as  the  amended  conviction  should  be 
quashed;  Regiiva  v.  Malcolm,  2  0.  R.  511. 

The  conviction  first  made  is  bad  for  the  reasons 
urged  as  to  the  amended  conviction,  and  also  as  being  for 
a  double  offence,  the  selling  of  liquor,  and  having  hotel 
appliances  in  the  bar  room  and  premises :  Regina  v. 
Clennan,  8  P.  R.  418. 

The  Act  of  1878,  sec.  Ill,  does  not  allow  a  writ  of 
certiorari  to  be  issued,  but  the  writ  will  still  be  granted 
where  the  objection  goes,  as  here,  to  the  jurisdiction.  See 
Lite  Colonial  Bank  of  Australasia  v.  Willan,  L.  R.  5.  P.  C. 
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417 ;  Ex  parte  Bradlaugh,  3  Q.  B.  D.  509  ;  and  besides  the 
Liquor  License  Act,  1883,  sec.  145,  applies  to  the  former  of 
these  Acts,  and  practically  repeals  sec.  Ill  of  that  Act. 

Section  124,  sub-sec.  12,  of  the  Act  of  1883,  does  not 
apply  here,  because  that  refers  only  to  convictions  which 
have  been  affirmed,  or  amended  and  affirmed  on  appeal  by 
the  Judge.  Section  116,  sub-sec.  2,  confirms  the  right  of 
issuing  a  certiorari. 

Allan  Gassels,  contra.  The  Act  of  1878,  section  107, 
enacts  that  every  offence  against  the  second  part  of  the  Act 
may  be  prosecuted  in  the  manner  directed  by  the  32-33 
Vic.  ch.  81  (D.,)  so  far  as  no  provision  is  made  by  the  Act  of 
1878,  for  any  matter  or  thing  which  may  be  required  to  be 
done  with  respect  to  such  prosecution,  and  all  the  provisions 
contained  in  the  said  Act  shall  be  applicable  *  *  as  if 
they  were  incorporated  in  the  Act,  &c.  And  section  85  of 
the  Act  of  1869  enacts  that  one  Justice  may  receive  an 
information  in  all  cases  of  summary  proceedings  before  a 
Justice  or  Justices  of  the  Peace  out  of  sessions,  and  grant 
a  summons  or  warrant  thereon,  and  may  issue  his  summons 
or  warrant  to  compel  the  attendance  of  any  witness  for 
either  party,  and  do  all  other  acts  preliminary  to  the  hear- 
ing, "  even  in  cases  where  by  the  statute  in  that  behalf  the 
information  or  complaint  must  be  heard  and  determined 
by  two  or  more  Justices  :  "    See  sec.  88. 

The  Act  of  1878,  sec.  105,  contains  a  provision  ad- 
mitting of  trial  before  different  Justices  of  the  Peace  from 
those  before  whom  the  information  may  be  laid,  and  it 
enacts  that  If  such  prosecution  is  brought  before  any 
two  other  Justices  of  the  Peace,  the  summons  shall  be 
signed  hj  one  of  them." 

The  information  was  therefore  rightly  taken,  and  the 
summons  was  rightly  issued  by  the  one  magistrate :  See 
Regina  v.  Russell,  13  Q.  B.  237. 

The  information,  it  was  said,  contained  two  distinct 
offences.  The  Act  of  1878,  sec.  116,  allows  the  Justices  to 
substitute  for  the  offence  charged  in  the  information  any 
other  offence  against  the  Temperance  Act  of  1864,  or  the 
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Act  of  1878 ;  and  the  Act  of  1869,  ch.  31,  sec.  5,  does  not 
allow  any  objection  to  prevail  which  is  taken  to  any 
information  for  any  alleged  defect  in  substance  or  in  form. 

Under  these  provisions  the  Justices  may  proceed  upon 
one  of  the  charges :  Regina  v.  Bennett,  1  0.  R.  at  p.  452. 
Besides  it  is  not  a  separate  offence:  Act  of  1878,  sec.  118. 

As  to  the  penalty  which  has  been  imposed,  it  is  said  it 
should  have  been  $20  only,  and  not  $50.  But  sec.  145  of 
the  Act  of  1883  does  not  make  the  penalty  under  sec.  91, 
as  amended  by  the  Act  of  47  Vict.  ch.  32,  sec.  16,  under 
which  section,  if  any,  the  offence  comes,  the  penalty  which 
is  applicable  to  an  offence  under  the  Act  of  1878,  and  if" 
it  did,  the  amending  section  admits  a  penalty  of  $50. 

It  is  denied  that  Law%  one  of  the  Justices,  took  any  part 
in  the  proceedings  of  the  association  referred  to,  after 
the  Act  of  1878  came  into  force  in  the  county,  even  if  his 
taking  part  would  have  been  a  disqualification. 

It  is  not  shew^n  the  Justices  had  any  interest  to  bias 
them,  and  favour  is  not  the  same  as  interest :  Regina  v. 
Rand,  L.  K  1  Q.  B.  230  ;  Regina  v.  Alcoch,  37  L.  T.  N.  S. 
830 ;  Regina  v.  The  Mayor  of  Deal,  45  L.  T.  N.  S.  439. 
In  this  case,  if  the  matter  is  properly  before  the  Court,  an 
enquiry  must  be  made  into  the  merits  of  the  case  before 
the  conviction  can  be  quashed :  Act  of  1878,  sec.  118. 

November  5,  1885.  Wilson,  C.  J. — I  am  of  opinion 
that  as  one  Justice  may  issue  the  summons  or  warrant 
against  the  party,  "  and  do  all  the  other  acts  preliminary 
to  the  hearing,"  even  in  cases  where  by  statute  the  in 
formation  or  complaint  must  be  heard  and  determined  by 
two  or  more  Justices,  the  taking  of  the  information 
and  the  issuing  of  the  summons  by  one  of  the  two  J  usticea 
who  heard  the  case  and  convicted  the  defendant  were 
proceedings  rightly  taken  by  the  one  Justice  alone. 

The  statutes,  which  were  referred  to  upon  that  point, 
enable  me  to  dispose  of  that  objection.  I  refer  also  to  the 
case  cited  of  Regina  v.  Russell,  13  Q.  B.  237.  I  am  oi' 
opinion  also  that  even  if  the  information  contained  two 
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distinct  offences,  the  Justices  could  drop  one  charge  and 
proceed  with  the  other.  I  refer  to  the  statutes  cited  upon 
that  point,  and  to  the  case  which  was  also  cited.  The 
penalty  is  quite  right,  as  it  is  $50  according  to  the  Act  of 
1878.  The  penalty  of  $20  for  the  hrst  offence  mentioned 
in  sec.  91  of  the  Act  of  1883,  amended  by  the  Act  of  1884, 
applies  only  to  localities  in  which  the  Temperance  Act  is 
not  in  force,  for  that  section  refers  to  persons  who  sell  or 
barter  liquor  without  the  license  therefor  required  by 
law,  which  has  no  relation  to  the  Prohibitory  Act  of  1 878. 

As  this  matter  is  before  me  I  am  required  by  the  Act  of 
1878,  section  118,  to  dispose  of  such  application  upon  the 
merits,  notwithstanding  any  defect  in  form  or  substance, 
provided  it  be  understood  from  such  conviction  that  the 
same  was  made  for  an  offence  against  some  provision  of 
such  Act,  within  the  jurisdiction  of  the  Justices,  and  pro- 
vided there  is  evidence  to  prove  such  offence,  and  no  greater 
penalty  is  imposed  than  is  authorized  by  the  Act,  sec.  117; 
and  I  am  further  required  to  amend  the  conviction,  if 
necessary,  and  when  it  appears  the  merits  have  been 
tried,  and  the  conviction  is  sufficient  and  valid  under  sec- 
tion 118,  or  otherwise,  such  conviction  shall  be  affirmed, 
or  shall  not  be  quashed. 

This  conviction  not  having  been  made  by  a  stipendiary 
magistrate,  &c.,  under  section  111  of  the  Act  of  1878,  is 
still  appealable,  or  removable  by  certiorari,  or  habeas 
corpus ;  and  so  far  as  the  merits  are  concerned  /  decline 
to  quash  the  conviction. 

The  principal  matter  I  have  to  determine  is,  whether 
the  convicting  Justices  were  interested  in  the  matter  of 
complaint,  or  prosecution,  so  as  to  have  become  disqualified 
from  acting  in  or  disposing  of  the  case. 

What  then  is  the  interest  which  is  said  has  disqualified 
these  Justices  from  acting  ? 

Mr.  Klein,  the  solicitor  of  Klemp,  says  that  all  prosecu- 
tions against  offenders  of  the  Act  in  the  East  Riding  of 
Bruce  have  been  brought  by  Patrick  Heffernan,  who  is 
employed  by  the  Scott  Act  Association  in  the  Ridings 
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of  Essex  and  Bruce  to  do  so,  and  in  every  case,  about 
ten  of  them,  the  information  was  laid  before  the  said  Gibson 
and  Law. 

Gibson  and  Law  reside  about  sixteen  miles  from 
each  other,  and  there  are  other  Justices  in  Walkerton,  but 
HefFernan  has  not  brought  any  complaints  before  them, 
because  they  are  not  know  to  be  Scott  Act  men,  although 
the  deponent  believes  they  are  willing  and  competent  to 
try  such  cases.  It  is  quite  notorious  in  the  town  and 
neighbourhood  that  Law  is  a  strong  Scott  Act  man,  and 
that  he  is  strongly  prejudiced  against  any  party  brought 
before  him  charged  with  an  offence  under  the  Act :  that 
since  the  23rd  of  May  one  Messner  was  brought  before 
Law^  and  Gibson  for  selling  contrary  to  the  Act.  HefFernan 
being  the  informant.  The  deponent  appeared  as  counsel 
for  Messner,  who  pleaded  guilty.  The  deponent  asked 
the  Justices  to  inflict  a  less  fine  than  $50,  which  he 
thought  might  be  done  under  the  Acts  of  1883  and  1884. 
The  Justices  said  they  could  inflict  a  less  fine,  but  when 
the  Temperance  Act  first  came  into  force  in  the  county 
they  (Gibson  and  Law)  had  arranged  with  each  other  that 
in  no  case  would  they  convict  an  offender  for  a  less  sum 
than  $50,  although  they  had  the  power,  and  as  one-half 
of  the  fine  went  to  the  informer,  and  as  he  had  not 
received  any  money  to  that  time  for  fines  under  the  Act, 
they  could  not  very  well  make  the  fine  against  Messner 
less  than  $50,  to  which  Heffernan  said,  on  being  referred 
to,  he  had  "  nothing  to  say  in  it,"  and  the  said  Justices  then 
fined  Messner  $35  for  his  offence.  HefFernan  is  in  the 
employ  of  the  Scott  Act  Association  for  the  east  riding  of 
Bruce,  and  is  to  be  paid  a  salary  for  his  duties  as  an 
informer  against  offenders  of  the  Scott  Act,  but  he  is  to 
credit  all  fines  received  by  him  on  his  salary. 

Mr.  Macnamara,  a  Justice  of  the  Peace  for  Bruce,  says 
HefFernan  was  appointed  at  a  meeting  held  at  Walkerton, 
on  the  30th  of  April  last,  of  the  supporters  of  the  Scott 
Act,  in  the  east  riding  of  Bruce,  "  as  an  enforcing  officer 
for  the  association  :"  that  Law  told  the  deponent  he,  Law 
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was  present  at  the  meeting,  and  that  the  subject  of  gettmg 
a  Police  Magistrate  for  the  town  was  considered  by  the 
meeting,  and  that  he  (Law)  had  gone  against  D.  W..  Ross  as 
the  person  to  be  appointed,  because  of  a  speech  he  had 
made  against  the  Act,  and  that  the  meeting  recommended 
Joseph  Baker  for  the  office,  as  he  was  known  to  be  a 
thorough-going  Scott  Act  man,  and  that  he,  Law,  took 
part  in  the  meeting.  The  deponent  says  that  Law  is  well 
known  as  a  thorough  Scott  Act  man,  and  a  man  of  strong 
prejudices  on  the  question,  and  that  those  accused  of  violat- 
ing the  Act  have  no  reasonable  prospect  of  obtaining 
justice  at  his  hands. 

George  S.  Wilson  says  about  the  beginning  of  last  June, 
when  he  was  applying  to  Mr.  Gibson,  the  magistrate,  to 
adjourn  a  case  then  before  him,  Gibson  said  "  he  was  acting 
for  the  Scott  Act  party  in  said  county  as  a  magistrate,"  ai^d 
the  deponent  says  he  believes  from  what  Gibson  said  to 
him  that  Gibson  would  give  every  possible  advantage  to 
the  Scott  Act  party  on  a  trial  under  the  Temperance  Acts. 

These  are  the  charges  against  the  Justices  relied  upon 
to  shew  an  interest  on  their  part  to  disqualify  them  from 
acting  as  Justices  in  the  conviction  of  the  defendant. 

For  the  prosecution,  Mr.  Sheffield  says  he  is  secretary  of 
the  local  committee,  having  for  its  object  the  promotion 
of  temperance  :  that  the  minutes  of  the  committee  shew 
that  on  the  20th  of  April  last  Mr.  Law's  name  was  dropped 
from  the  committee  at  his  request,  and  he  has  not  taken 
part  in  the  deliberations  of  any  committee,  local  or  county, 
with  reference  to  the  Scott  Act,  so  far  as  he  (the  deponent) 
know^s,  and  he  would  be  likely  to  know  if  he  had  done  so. 

The  deponent  speaks  of  Law  being  a  man  of  great 
self-control,  and  that  no  J ustice  of  the  Peace  in  Walkerton 
would  give  a  fairer  decision  unbiassed  by  his  own 
sentiment  on  a  trial  relating  to  the  Scott  Act  than  Mr. 
Law. 

Mr.  Stephens,  the  editor  of  a  newspaper  published  in 
Walkerton,  says  he  has  for  the  purposes  of  his  paper 
attended  nearly  if  not  all  the  prosecutions  held  under  the 
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Scott  Act  in  Walkerton  :  that  he  was  at  a  public  meeting 
when  Mr.  Ross's  name  was  mentioned  while  discussing 
what  person  should  be  recommended  for  the  office  of  Police 
Magistrate :  that  he  and  Mr.  Law  attended  as  spectators, 
there  being  no  test  required  of  any  one  before  admittance, 
or  before  voting  on  motions :  that  neither  Law  nor  the 
deponent  voted  on  the  motion  for  the  appointment  of  a 
Police  Magistrate.  In  his  opinion  no  one  could  act  in  a 
more  unbiassed  manner  on  the  bench  than  Mr.  Law  and 
his  associate  magistrate  ;  and  he  has  heard  that  opinion 
expressed  of  them  by  Mr.  O'Connor,  M.P.,  a  counsel  who 
had  appeared  before  them  for  the  defence  in  a  prosecution 
under  the  Scott  Act. 

The  deponent  says  Mr.  Law  is  an  extremely  quiet,  in- 
offensive man,  and  seldom  if  ever  expressed  himself  in 
public  on  the  Scott  Act,  or  any  other  question. 

The  charges  then  are  that  the  prosecutions  for  offences 
against  the  Temperance  Act  are  taken  before  these  two 
Justices,  because  it  is  notorious  they  are  thorough-going 
Scott  Act  men :  that  they  have  said  in  no  case  would  they 
impose  a  less  fine  than  $50  on  any  one  convicted  of  viola- 
ting the  Act,  as  the  informer  had  half  the  penalty,  and  he 
had  so  far  got  no  money  for  his  services  ;  and  that  Gibson 
told  Wilson  he  was  acting  for  the  Scott  Act  party  as  a 
magistrate. 

The  cases  which  relate  to  interest  in  a  Judge  are  Dimes 
V.  The  Grand  Junction  Canal  Co.,  17  Jur.  73. 

In  that  case  Parke,  B.,  delivered  the  opinion  of  the 
Judges  to  the  House  of  Lords,  as  follows  :  "  That  the 
interest  of  the  Lord  Chancellor  as  a  shareholder  in  the 
canal  company  disqualified  him  from  acting  as  a  Judge  in 
the  case  ;  that  the  order  in  question,  if  he  had  made  it 
would  not  have  been  void,  but  voidable  only  :  that  in 
the  case  of  there  being  a  disqualification  in  the  Judge,  his 
order  or  decree  may  be  set  aside  by  an  appeal  or  an  appli- 
cation of  some  kind,  or  by  prohibition  where  a  prohibition 
lies." 
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In  Regina  v.  Dean,  (&g.,  of  Rochester,  17  Q.B.  1,  a  school- 
master, appointed  under  a  statute  of  the  founder  of  the 
Cathedral  Church,  published  a  libel  on  the  Bishop  and  on 
the  Dean  and  Chapter.  He  was  cited  to  appear,  and  was 
dismissed  from  his  office  by  the  Dean  and  Chapter,  Held, 
although  he  was  removed  for  the  libel  on  the  Bishop  as 
well  as  upon  the  Dean  and  Chapter,  that  he  should  have 
appealed  to  the  Bishop  as  visitor,  and  that  the  Bishop  was 
not  disqualified  because  the  Dean  and  Chapter  had  removed 
the  schoolmaster  for  libelling  not  only  the  Dean  and 
Chapter,  but  the  Bishop.  Patteson,  J.,  in  giving  judgment 
said,  citing  from  Hardr.  503  :  "  Favour  shall  not  be  pre- 
sumed in  a  Judge." 

In  Regina  v.  Allen,  4  B.  &  S.  915,  the  conviction  was 
for  an  offence  against  the  Salmon  Fishery  Act,  1861. 

In  that  year  an  association  called  the  Tees  Salmon 
Fishery  Landowners  Association  was  formed  to  enforce  the 
provisions  of  the  Act. 

The  association  consisted  of  two  classes  of  members, 
ordinary  members,  who  were  owners  of  riverside  property, 
or  occupiers  of  the  right  of  fishing  in  the  river  and  its 
tributaries,  and  honorary  members,  who  might  be  desirous 
of  promoting  the  objects  of  the  association  by  contributing 
to  its  funds. 

The  secretary  and  treasurer  were  [subject  to  the 
approval  of  the  committee]  to  determine  what  proceedings 
should  be  taken  against  any  person  acting  in  contraven- 
tion of  the  laws. 

There  were  three  convicting  Justices.  Allen  was  an 
ordinary  member  of  the  association.  Smith  was  an  active 
member  of  the  committee,  and  was  present  at  the  annual 
meeting  when  a  resolution  was  passed  authorizing  the 
committee  to  take  proceedings  for  the  recovery  of  such 
further  penalties  as  in  their  opinion  had  been  incurred  at 
the  defendant's  locks.  Pease  was  a  subscribing  member 
of  the  association. 

The  information  was  made  by  Robert  Little,  who  was 
superintendent  watcher,  appointed  and  paid  by  the  associa- 
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tion.    The  defendant  was  convicfced  and  Little  was  ordered 
a  portion  of  the  penalty. 

Cockburn,  C.J. :  "  This  rule  must  be  made  absolute.  It 
is  impossible  to  hold  consistently  with  the  principles  which 
have  been  established  by  decided  cases  and  are  founded 
on  the  very  essence  of  justice  that  these  magistrates  were 
competent  judges  upon  the  occasion  in  question.  * 
The  prosecutors  were  an  association  including  riparian 
proprietors  interested  in  the  protection  of  the  salmon 
fishing  of  the  river.  Certain  members  of  that  association 
were  present  as  Justices  and  took  part  in  the  conviction. 
They  were  essentially  prosecutoi'S,  being  members  of  an 
association,  the  aggregate  of  which  were  undoubtedly  the 
prosecutors.  It  is  impossible  to  say  that  persons  who  are 
parties  to  a  criminal  proceeding,  as  prosecutors,  can  act  as 
Justices  with  jurisdiction  to  convict  summarily," 

Mellor,  J.,  said  :  "  Here  one  of  the  convicting  Justices 
was  not  only  a  member  of  this  association,  but  was  present 
at  a  meeting  which  authorized  the  present  proceedings  to 
be  taken.  It  would  be  very  mischievous  if  Justices  so 
circumstanced  could  sit  upon  the  inquiry." 

In  Regina  v.  Rand,  L.  R.  1  Q.  B.  230,  the  corporation 
of  Bradford  owned  water- works,  and  wei'e  empowered  by 
statute  to  take  the  w^ater  of  certain  streams,  without  the 
permission  of  the  mill  owners,  on  obtaining  a  certificate  of 
Justices  that  a  certain  reservoir  was  completed  of  a  given 
capacity,  and  was  filled  with  water.  The  Justices  granted 
the  certificate.  Two  of  the  Justices  who  granted  the  cer- 
tificate were  trustees  of  an  hospital  and  friendly  society 
respectively,  each  of  which  bodies  had  lent  money  to  the 
corporation  on  bonds  charging  the  corporate  fund. 

The  security  of  the  cestuis  que  trust  would  be  improved 
by  anything  improving  the  borough  fund,  and  the  granting 
of  the  certificate  would  indirectly  produce  that  effect  as 
increasing  the  value  of  the  water-works.  The  Justices 
acted  bond  fide.  Held,,  these  Justices  were  not  disqualified 
from  granting  the  certificate. 
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Blackburn,  J.,  in  giving  the  judgment  of  the  Court, 
refusing  a  certiorari,  said :  "  There  is  no  doubt  that  any 
direct  pecuniary  interest,  however  small,  in  the  subject  of 
inquiry,  does  disqualify  a  person  from  acting  as  a  judge  in 
the  matter;  and  if  by  any  possibility  these  gentlemen, 
though  mere  trustees,  could  have  been  liable  to  costs  or 
other  pecuniary  loss  or  gain  in  consequence  of  their  being 
so,  we  should  think  the  question  different  from  what  it  is, 
for  that  might  be  held  an  interest.  But  the  only  way  in 
which  the  facts  could  affect  their  impartiality  would  be 
that  they  might  hav^  a  tendency  to  favour  those  for  whom 
they  were  trustees,  and  that  is  an  objection  not  in  the 
nature  of  interest  but  of  a  challenge  to  the  favour.  *  * 
We  are  not  to  be  understood  to  say  that  where  there  is  a 
real  bias  of  this  sort"  (kindred)  "  this  Court  would  not 
interfere." 

In  a  contest  between  the  Corporation  of  London,  as 
owners  of  Epping  Forest,  and  a  commoner  of  the  Forest, 
proceedings  were  taken  by  the  city  against  the  commoner, 
and  they  were  heard  before  two  Justices.  The  defendant 
at  the  hearing  objected  to  one  of  the  Justices  on  the  ground 
that  he  was  disqualified  from  interest  in  acting,  he  having 
made  an  affidavit  on  behalf  of  the  city,  in  which  he  stated 
he  was  a  commoner,  and  that  the  city  by  their  proceedings 
had  rendered  the  forest  better  fitted  for  the  use  of  commoners 
and  the  public.    The  Justice  convicted  the  applicant. 

Held,  the  Justice  was  not  disqualified  :  Regina  v.  Aleock,. 
Ex  p.  Chilton,  37  L.  T.  N.  S.  829. 

In  the  Queen  v.  Ilandsley,  8  Q.  B.  D.  383,  an  officer  of 
a  corporation  appointed  to  collect  the  borough  rate  pro- 
cured a  summons  in  the  discharge  of  his  duty  against  a 
ratepayer.  He  acted  on  his  own  responsibility.  At  the 
hearing  the  Justices  dismissed  the  summons  because  one  of 
them  was  a  town  councillor,  and  was  disqualified.  Held, 
no  disqualification  :  "  It  must  be  established  in  such  a  case 
that  the  Justice  has  such  a  substantial  interest  in  the 
result  of  the  prosecution  as  to  make  it  likely  that  he  has- 
a  real  bias  in  the  matter." 
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The  possibility  of  bias  is  not  sufficient  to  disqualify  :  it 
must  be  a  real  bias,  and  a  substantial  interest  when  it  is 
not  pecuniary:  Ibid;  Regina  v.  Mayer,  1  Q.  B.  D.  173  ; 
Regina  v.  Milledge,  8  Q.  B.  D.  882. 

In  Regina  v.  Justices  of  Great  Yarmouth,  8  Q.  B.  D. 
525,  the  chairman  of  the  magistrates  at  a  special  ses- 
sion was  an  appellant  in  one  of  these  cases  for  hearing,  and 
he  took  part  in  all  the  cases  but  his  own.  When  his  own 
case  came  on  he  left  the  bench,  and  conducted  his  own 
appeal.  Held,  that  the  chairman  being  a  litigant  in  a 
matter  similar  to  the  other  matters  before  the  Court,  he 
was  disqualified  from  acting  as  a  Justice,  and  that  the 
orders  he  took  part  in  were  bad. 

A  member  of  the  sanitary  committee  under  a  public 
health  Act,  who  was  a  J  ustice  of  the  Peace,  was  held  dis- 
qualified  to  act  in  the  prosecution  of  a  person  for  the  viola- 
tion to  the  Act,  although  the  Act  provided  that  "  no  Justice 
of  the  Peace  shall  be  deemed  incapable  of  acting  in  cases 
arising  under  the  Act  by  reason  of  his  being  a  member  of 
any  local  authority,"  because  the  member  did  not  merely 
act  as  a  Justice  in  hearing  the  case,  but  he  attended  at 
^  meeting  and  agreed  in  the  resolution  that  the  town  clerk 
should  prosecute  the  defendant  for  the  violation  of  the 
Act ;  and  as  Field,  J.,  said,  in  giving  judgment,  "  The  Legis- 
lature went  one  step  in  the  direction  of  removing  that 
difficulty"  (of  getting  Justices  to  sit  who  were  not  mem- 
bers of  the  corporation,)  "  by  enacting  that  the  mere  fact 
of  membership  should  not  disqualify  the  Justice.  The 
section  therefore  removes  one  ground  of  interest  merely. 
There  is  no  warrant  for  holding  that  where  the  Justice  has 
-acted  as  a  member  by  directing  a  prosecution  for  an 
offence  under  the  Act,  he  is  a  sufficiently  disinterested 
person  as  to  be  able  to  sit  as  a  judge  at  the  hearing  of  the 
information.  I  am  of  opinion  the  rule  must  be  made 
absolute,  but  this  being  a  criminal  matter,  the  Court  has 
no  power  to  give  costs."    The  Queen  v.  Lee,  9  Q.  B.  D.  894. 

I  may  refer  also  to  Regina  v.  The  Bishop  of  St.  Albans, 
9  Q.  B.  D.  454,  which  decides  that  a  magistrate  having 
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been  served  with  a  subpoena  to  give  evidence  in  a  par- 
ticular case  is  not  thereby  disqualified  from  sitting  as  a 
magistrate  on  the  hearing  and  adjudication  of  the  case : 
Regina  v.  Tooke,  32  W.  R.  753. 

In  the  case  before  me  neither  of  the  Justices  directed 
this  prosecution  to  be  brought,  and  neither  of  them  belonged 
to  the  association  which  was  formed  for  the  purpose  of 
having  the  Act  enforced  against  those  who  should  violate 
its  provisions. 

I  cannot  act  on  so  vague  and  indefinite  a  statement  as 
that  which  is  said  to  have  been  made  by  Mr.  Gibson,  "  that 
he  was  acting  for  the  Scott  Act  party  as  a  magistrate." 
It  may  mean  much  and  it  may  mean  little.  He  was  in 
the  ordinary  discharge  of  his  magisterial  duties,  even  if 
there  had  been  no  Scott  Act  association  in  the  locality, 
"acting  for  the  Scott  Act  party,"  that  is,  for  those  who  were 
in  favour  of  the  Act  being  put  in  force,  while  prosecuting 
any  one  for  the  contravention  of  the  Act ;  and  why  am  I 
to  put  the  worst  construction  upon  the  language  imputed 
to  him,  when  there  was  no  real  or  substantial  bias,  and  not 
the  least  pecuniary  interest,  and  no  act  of  injustice  done 
or  favouritism  for  one  side  or  observable  prejudice  against 
the  other  side,  and  the  evidence  was  all  fairly  taken  and  a 
perfectly  warranted  judgment  followed  upon  that  evidence? 

I  do  not  rely  much  upon  the  statement  that  the  magis- 
trates had  determined,  as  it  is  said  they  had,  never  to  fine 
less  than  $50  because  the  informer  was  to  get  half  the 
penalty,  and  he  had  not  received  anything  so  far  for  his 
services,  because  the  penalty  is  by  the  Temperance  Act 
not  to  be  less  than  $50.  See  In  re  Fitzgerald,  21  Can. 
L.  J.,  299,  and  31  Vict.  ch.  1,  sec.  7,  sub-sec.  22.  It  is 
likely  that  part  of  the  penalty  may  be  paid  to  the  informer. 
The  only  provision  as  to  the  disposal  of  the  penalties 
under  the  Act  of  1878  appears  to  be  that  contained  in 
section  124. 

I  do  not  find  that  there  was  any  disqualifying  interest 
against  these  magistrates,  nor  any  real  or  substantial  bias 
attributable  to  them  ;  nor  is  there  any  reason  shewn  why 
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they  could  not  lawfully  adjudicate  upon  the  case  ;  nor  is 
there  any  ground  for  impeaching  the  conviction  upon  the 
merits.  I  therefore  discharge  the  order  nisi,  and  as  to 
costs  the  party  in  whose  favour  the  decision  is  may  on 
notice  discuss  the  question  whether  there  is  the  power  or 
not  to  grant  costs  in  such  a  case. 

Subsequentl}^  the  question  of  costs  was  argued  by  the 
same  counsel,  when  the  learned  Chief  Justice  concluded 
his  judgment  as  follows  : 

The  question  of  costs  has  since  been  argued  by  the 
counsel  for  the  parties,  and  it  appears,  according  to  the 
authorities,  costs  may  be  given  in  certain  cases,  but  they 
are  not  generally  given. 

In  The  Queen  v.  Meyer,  1  Q.  B.  D.,  173,  costs  were  given 
against  the  Justice  who  was  disqualified  from  acting. 
There  is  a  note  at  the  foot  of  page  179,  taken  from  Gray 
on  Costs,  p.  466,  stating  neither  party  is  entitled  to  costs 
when  the  conviction  is  quashed. 

In  The  Queen  v.  Goodall,  L.  K  9  Q.  B.  557,  Cockburn, 
C.J.,  said,  "  The  Court  does  in  some  cases  inflict  costs  on 
justices  when  they  have  been  guilty  of  some  gross  impro- 
priety in  the  exercise  of  their  summary  jurisdiction."  The 
motion  against  the  justice  failed  and  the  other  party  was 
ordered  to  pay  the  costs  of  the  justice. 

In  The  Queen  v.  Lee,  9  Q.  B.  D.  394,  Field,  J.,  said,  in  a 
case  of  this  kind,  "  This  being  a  criminal  matter  the  Court 
has  no  power  to  give  costs." 

In  Regina  v.  Justices  of  Deal,  Field,  J.,  said,  "  I  must 
discharge  this  rule,  with  costs,"  45  L.  T.  N.  S.  440.  See 
also  Growther  v.  BouU,  13  Q.  B.  D.  680.  The  Great 
London  and  North-  Western  Joint  Committee  v.  Inett,  2 
Q.  B.  D.  284 ;  Faley  on  Convictions,  6th  ed.  458-459. 

I  shall  therefore  discharge  the  order  nisi,  with  costs,  as 
this  is  a  case  in  which  they  should  be  given,  if  I  have  the 
power,  as  I  think  I  have,  to  give  them. 

Order  nisi  discharged,  with  costs. 
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[CHANCEKY  DIVISION.] 

Re  CkOWTER— CllOWTER  v.  HiNMAN. 

Executors  and  trustees- -Mlmjppropynation — Acting  trustee — Liahility  q/ 
co-trustee — Interest. 

By  his  will,  P.  S.  C.  empowered  his  executors,  if  required,  to  sell  a 
parcel  of  his  lands  to  pay  off  "debts  or  encumbrances"  against  his 
estate.  The  land  was  sold  by  the  executors,  all  of  whom  in  some 
degree  acted  in  their  executorial  capacity  or  as  trustees,  but  by  tacit 
consent,  one  of  them  took  the  "actual  management  of  the  estate  and 
received  the  moneys  arising  from  it,  including  the  proceeds  of  the  said 
sale,  which  he  misappropriated.  H.  A.  C,  an  executrix,  joined  in 
the  conveyance  to  the  purchaser  for  the  sake  of  conformity,  but  did 
not  receive  any  of  the  purchase  money,  nor  was  there  any  evidence 
that  she  knew  a  balance  remained  in  the  hands  of  her  co-trustee  after 
satisfying  the  "  debts  or  encumbrances,  or  that  he  was  misapplying  it. 

Held,  that  under  these  circumstances,  H.  A.  0.  was  not  responsible  to 
the  estate  for  the  misappropriation  by  her  co-trustee. 

Held,  also,  that  even  if  she  had  been  liable  for  the  principal  money  so 
misappropriated,  she  would  not  have  been  for  the  interest,  inasmuch 
as  the  principal  never  came  into  her  hands. 

McCarter  v.  McCarter,  7  O.  R.  743 ;  Burrows  v.  Wcdls,  5  DeG.  M.  &  G. 
233  ;  Rodbard  v.  Cooke,  25  W.  E.  556,  and  Gowell  v.  Gatcombe,  27 
Beav.  568,  distinguished. 

This  was  an  appeal,  on  the  grounds  stated  in  the  judg- 
ment, from  the  report  of  the  Master  at  Cobourg,  dated  May 
27th,  1885,  made  in  a  certain  action  brought  for  the 
administration  of  the  estate  of  Peter  Stephen  Crowter, 
wherein  a  son  and  a  daughter  of  the  testator,  being  bene- 
ficiaries under  his  will  and  codicil,  were  plaintiffs,  and  the 
defendants  were  the  widow  of  the  testator,  now  Hester 
Ann  Chord,  and  oue  Smith  Hinman,  being  executrix  and 
executor  under  the  said  will  and  codicil,  and  Minerva  Ann 
Hinman,  executrix  of  Derrick  Hinman,  who  had  also  been 
an  executor  under  the  said  will  and  codicil,  but  was  now 
dead. 

The  present  appeal  was  by  Hester  A.nn  Chord. 
The  facts  sufficiently  appear  from  the  judgment. 
The  appeal  was  argued  on  September  23rd,  1885,  before 
Ferguson,  J. 

G.  Moss,  Q.C.,  for  the  appellant.  Notice  to  the  appel- 
lant that  Derrick  Hinman  was  misappropriating,  might 
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be  a  ground  for  charging  her,  but  there  was  nothing  of  the 
kind.  Then  I  refer  also  to  29  Vic.  ch.  28,  sec.  32,  (R.  S.  0. 
eh.  107,  sec.  2).  Was  there  any  wilful  default  by  the 
appellant  as  executrix  ?  This  is  the  question.  See  King 
V.  Hilton,  29  Gr.  381  ;  Speight  v.  Gaunt,  9  App.  Cas.  1  ; 
Brice  v.  Stokes,  11  Yes.  31 9.  McCarter  v.  McCarter,  7  0.  E. 
248,  is  distinguishable.  At  any  rate  she  should  not  be 
charged  with  interest,  as  she  did  not  receive  the  principal: 
Lewin  on  Trusts,  7th  ed.,  p.  315  ;  UnderhilVs  Law  of 
Trusts,  p.  337-344  ;  Vanstone  v.  Thomioson,  10  Gr.  542  ; 
Blain  v.  Terryberry,  12  Gr.  221. 

J.  Kerr,  for  the  respondents,  we  rely  on  the  findings  of 
the  Master,  and  the  cases :  McCarter  v.  McCarter,  7  0.  E. 
243  ;  City  Bank  v.  Maulson,  3  Ch.  Ch.  334  ;  Burroivs  v. 
Walls,  5  DeG.  M.  &  G.  233.  The  Master  has  found  there 
was  walful  neglect  and  default.  The  duty  rested  on  the 
executors  to  invest  the  surplus.  As  to  interest  that  w^as  a 
question  for  the  Judge,  as  it  is  for  the  jury. 

0.  Moss,  Q.C.,  in  reply.  The  direction  to  invest  is  to 
the  executors  qua  executors.  It  cannot  be  applied  to  the 
sale  of  the  realty.    It  is  in  terms  inapplicable  to  that. 

October  5th,  1885.  Ferguson,  J. — The  appellant  is 
Hester  Ann  Chord,  an  executrix  under  the  last  will  of  the 
late  Peter  S.  Crowter.  She  w^as  the  widow  of  the  testator. 
The  other  tvv'o  executors  were  Derrick  Hinman  and  Smith 
Hinman.  Derrick  Hinman  is  dead,  and  the  defendant, 
Minerva  Ann  Hinman  is  his  widow,  and  executrix  of  his 
will.  The  action  is  for  the  administration  of  the  estate  of 
Peter  S.  Crowter. 

The  appeal  is  on  the  grounds :  (1)  That  the  Master 
erroneously  determined  that  the  appellant  is  liable  to  make 
good  and  owes  lointly  with  the  defendant,  Minerva  Ann 
Hinman,  the  sum  of  $1,602,  and  charged  her  with  the  same 
in  taking  the  accounts,  she,  the  appellant,  contending  that 
she  is  not  properly  chargeable  with  this  sum,  or  any  part 
of  it ;  (2)  That  in  any  event,  she,  the  appellant,  should  not 
have  been  charged  interest  on  the  sum  of  $793,  mentioned 
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in  the  report.  This  principal  sum  of  $793,  and  the  interest 
allowed  thereon  make  up  the  whole  sum  of  $1,602,  as  to 
which  the  appeal  is.  The  will  provides  for  the  sale  of  the 
residue  of  the  personal  estate,  and  payment  of  the  debts 
and  the  investment  of  the  balance,  it  any,  remaining.  It 
bears  date  the  28th  of  August,  18t)6.  The  testator  made  a 
codicil  to  the  will.  This  bears  date  the  19th  of  September, 
1866,  and  by  it  he  empowered  the  executors,  if  the  same 
should  be  required,  to  sell  one  parcel  of  his  land  to  pay  off 
"  any  debts  or  encumbrances"  against  his  estate,  and  in  the 
event  of  such  sale  and  disposal  being  insufficient  to  pay 
such  "  debts  or  encumbrances,"  then  to  sell  and  dispose  of 
another  parcel  of  the  land,  describing  each  parcel  and 
making  a  change  in  his  will,  in  another  respect,  in  case  it 
should  be  necessary  to  sell  the  second  parcel,  saying  noth- 
ing, however,  in  respect  to  the  investment  of  any  surplus 
there  might  be  after  the  sale  of  the  land  and  payment  of 
such  "  debts  or  encumbrances"  against  his  estate  (a). 

(a)  In  the  will,  the  testator  simply  named  his  executors  and  executrix, 
adding  the  words  *'  directing  my  said  executors  and  executrix  to  pay  all 
my  just  debts  and  funeral  expenses,  and  the  legacies  hereinafter  given  out- 
of  my  estate,"  and  then  proceeded  to  make  sundry  specific  bequests  and 
devises,  and  proceeded  :  * '  Seventh,  I  will  and  devise  that  all  of  the 
personal  effects,  goods  and  chattels,  horses  and  cattle,  of  which  I  may  be 
possessed  at  the  time  of  my  decease,  shall  be  sold  within  one  year  after 
my  decease  in  the  manner  which  my  said  executors  and  executrix  may 
deem  most  advantageous,  and  pay  all  my  just  debts  out  of  the  proceeds 
of  such  sale  and  disposal  by  me  owing  at  the  time  of  my  decease,  and  the 
balance  of  the  proceeds  of  such  sale  aud  disposal,  if  any,  shall  be  equally 
divided  *  *  Ninth,  I  will  and  desire  that  any  balance  which  may 
remain  of  the  proceeds  of  the  sale  and  disposal  of  my  personal  effects  as 
aforesaid,  my  executors  and  executrix  shall  loan  out  the  same  in  some 
good  responsible  manner,  and  upon  the  most  advantageous  terms  pos- 
sible to  the  benefit  of  my  said  wife,  son,  and  daughter,  as  aforesaid,"  &c. 

In  the  codicil,  he  directed  that  his  executor  and  executrix  * '  shall,  if 
the  same  shall  be  required,  sell  in  the  first  place,  that  part  of  my  estate 
known  and  described  as  the  north  nine  acres  of,  etc.,  to  pay  off  any  debts 
or  encumbrances  against  my  said  estate,  and  in  the  event  of  such  sale  and 
disposal  being  insufficient  to  pay  such  debts  or  encumbrances,  then  in  the 
next  place  to  sell  and  dispose  of  the  south  fifty  acres  of,"  etc. 

The  above  were  the  only  portions  of  the  will  and  codicil  at  all  material 
to  be  noticed  here. 
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It  appears,  or,  at  least  it  does  not  seem  to  be  disputed 
that  it  was  necessary  to  sell  both  parcels  for  the  purpose 
of  paying  such  debts  or^encumbrances  against  the  estate. 
No  question  is  raised  as  to  this,  nor  is  any  question  raised 
as  to  any  matter  respecting  the  sale  of  the  first  parcel  of 
the  land,  or  the  disposition  made  of  the  purchase  money. 

The  question  that  is  raised  is  in  respect  to  the  appropria- 
tion of  the  purchase  money  of  the  second  parcel. 

Probate  of  the  will  was  granted  to  and  taken  by  all 
three  of  the  executors.  The  Master  found  that  each  had  in 
some  way  or  other  acted  as  executrix,  or  executor  or 
trustee  at  some  time,  but  that  Derrick  Hinman,  not  by 
any  actual  appointment  amongst  themselves,  but  by  tacit 
consent,  took  the  actual  management  of  the  estate,  and 
received  all  the  moneys  arising  from  it  except  the  sum  of 
$70  paid  to  the  widow  and  disbursed  by  her,  on  which,  as 
he  says,  nothing  turns. 

Derrick  Hinman  died  before  the  commencement  of  the 
action,  having  misappropriated  a  considerable  portion  of 
the  moneys  of  the  estate. 

The  sale  of  the  second  parcel  of  land  was  in  the  spring 
of  1868,  and  without  the  knowledge  of  Smith  Hinman. 
The  learned  Master  says  that  he  took  no  part  in  it,  and  the 
case  before  me  was  argued  on  this  footing.  The  convey- 
ance of  this  was  executed  by  Derrick  Hinman  and  the 
widow,  who  now  appeals. 

The  learned  Master  expresses  the  opinion  that  the  appel- 
lant did  not  make  herself  liable  for  any  money  mis- 
appropriated by  Derrick  Hinman  simply  by  joining  in  the 
deed  of  conveyance  that  enabled  him  to  receive  the  money, 
relying,  I  apprehend,  upon  the  rule  stated  in  the  case,  Cham- 
bers V.  Minchin,  7  Ves.,  at  p.  198,  subsequently  referred 
to  in  Brice  v.  Stokes,  11  Yes.  325,  that  where  executors 
joined  in  a  receipt,  both  having  the  whole  power  over  the 
fund,  both  were  chargeable,  but  where  trustees  joined, 
each  not  having  the  wiiole  power,  and  the  joining  being 
necessary,  only  the  person  receiving  the  money  was  by  the 
general  rule  chargeable,  and  considering  these  executors 
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trustees  merely  as  to  the  sale  of  the  lands.  He,  how  - 
ever,  held  that  she  was  liable  on  the  ground  that 
having  joined  in  the  conveyance,  she  helped  Derrick  Hin- 
man  to  get  the  money,  and  must  be  taken  to  know  that  he 
was  consequently  a  debtor  to  the  estate  until  he  applied  it 
in  a  due  course  of  administration  ;  that  she  was  guilty  of 
wilful  neo^lect  and  default  in  not  brinorinof  him  to  an  account 
concerning  it ;  and  that  by  such  neglect  and  default  she 
made  herself  liable  for  the  loss  to  the  estate. 

The  will  does  not  contain  what  is  commonly,  or,  at  least, 
sometimes  called,  an  indemnity  clause,  but  it  is,  I  think,  to 
be  read  as  if  it  contained  what  is  provided  for  by  29  Vic. 
ch.  18,  sec.  32,  if  this  would  make  any  real  difference. 

On  the  argument  it  was  not  contended  that  the  appel- 
lant's joining  in  the  conveyance  of  this  second  parcel  of  the 
land  was  for  any  purpose,  but  as  it  was  said  "  conformity." 
She  did  not  receive  any  of  the  money  in  fact.  She  must 
be  taken,  I  think,  to  have  known  that  her  co-trustee  was 
receiving  the  purchase  money.  It  was  not  contended  or 
a-sserted  that  the  circumstances  had  not  arisen,  or  were  not 
in  existence,  under  which  it  was  proper  to  exercise  the 
power  of  sale,  that  is  to  say,  that  the  sale  was  not  necessary 
to  obtain  money  to  pay  off  and  satisfy  "  debts  or  encum- 
brances "  upon  the  estate. 

It  is  not  found  or  shown  against  the  appellant,  that  she 
had  in  fact  a  knowledge  of  the  state  of  the  accounts,  or  as 
to  what  portion  of  the  purchase  money  would  be  necessary 
for  this  purpose,  or  whether  or  not  the  whole  of  it  was 
necessary.  It  does  not  appear  from  the  report  or  the  judg- 
ment— (reasons  given  by  the  learned  Master)  that  she 
knew  that  a  balance  of  this  purchase  money,  or  the  whole 
of  it,  remained  in  the  hands  of  her  co-trustee  after  satis- 
faction of  the  "  debts  or  encumbrances  against  the  estate," 
or  that  if  such  money  or  balance  were  in  his  hands,  that 
he  was  misappropriating  it  in  any  way. 

In  Brice  v.  Stokes,  11  Ves.,  at  p.  327,  the  Lord  Chancel- 
lor says  : 
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"  But  though  a  trustee  is  safe,  if  he  does  no  more  than, 
authorize  the  receipt  and  retainer  of  the  money,  as  far  as 
the  act  is  within  the  due  execution  of  the  power,  yet  if  it- 
is  proved  that  a  trustee,  under  a  duty  to,  say,  his  co-trus- 
tee, shall  not  retain  the  money  beyond  the  time  during 
which  the  transaction  requires  retainer,  and  says,  with  his 
knowledge,  and,  therefore,  with  his  consent,  the  co-trustee 
has  not  laid  it  out  according  to  the  trust,  but  has  kept  it,, 
or  lent  it,  in  opposition  to  the  trust,  and  the  other  trustee^ 
permits  that  for  ten  years  together,  the  question  turns  upon 
this:  not  whether  the  receipt  of  the  money  was  right, but,, 
whether  the  use  of  it  subsequent  to  that  receipt  was  right, 
after  the  knowledge  of  the  trustee  that  it  had  got  into  a 
course  of  abuse"  *  *  "as  soon  as  a  trustee  is  fixed . 
with  knowledge  that  his  co-  trustee  is  misapplying  the 
money,  a  duty  is  imposed  upon  him  to  bring  it  back  intO  ' 
the  joint  custody  of  those,  who  ought  to  take  better  care 
of  it." 

The  respondents  relied  on  the  case  McCarter  v.  McCarter,, 
7  0.  R.  243,  but  I  think  that  case  clearly  distinguishable 
on  the  facts  ^from  the  present  case.  The  learned  Judge 
there,  at  p.  249,  said  : 

"Here  McCarter  knew  the  moneys  were  in  the  hands,  or 
under  the  control  of  his  co-trustees  to  be  invested,  and  he 
allows  them  so  to  remain,  in  one  case  for  eight  years,  and 
in  the  other  for  ten  years,  without  any  inquiry  or  any 
assurance  that  the  trust  was  being  properly  administered.. 
This  was  wilful  neglect  and  default,"  &c. 

As  I  have  before  said,  this  was  not,  in  the  view  that  I 
take  of  the  matter,  the  position  of  this  appellant.  In_ 
Burrows  v.  Walls,  5  DeG.  M.  &  G.  233,  referred  to  by  the 
learned  Judge  m  McCarter  v.  McCarter,  it  appears  to  have 
been  known  to  all  the  trustees  that  there  was  a  fund 
to  be  invested  for  a  specific  purpose,  or  for  specific  pur- 
poses, which,  I  think,  distinguishes  that  case  from  the 
present  one.  In  Rodhard  v.  Cooke,  25  W.  K  556,  referred 
to  in  the  same  case,  the  rule  acted  upon  appears  to  me  to 
have  been  this :  Where  there  are  two  trustees,  and  one  of 
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them  places  a  fund  so  that  it  is  under  the  sole  control  of 
the  other,  if  the  money  is  misapplied  by  that  other,  both 
are  equally  liable.  I  do  not  think  that  rule  applies  to  the 
present  case,  because  I  venture  to  think  that  in  the  light  of 
the  authorities  it  cannot  be  said  that  this  appellant 
"  placed  the  fund"  so  that  it  was  under  the  sole  control  of 
her  co-trustee.  I  think  it  cannot  be  said  that  she  placed 
the  fund  at  all.    In  that  case  it  is  said  at  p.  557  : 

"  The  object  of  having  two  trustees  is  to  double  the  con- 
trol over  the  trust  properties,  and  when  one  trustee  thinks 
fit  to  give  the  other  the  sole  power  of  dealing  with  the 
trust  property  he  defeats  that  object,  and  he,  therefore, 
becomes  himself  responsible." 

In  the  present  case,  there  was  no  agreement  that  one 
should  have  the  sole  control  over  the  property.  There  was 
no  act  done  by  the  appellant  to  that  effect,  a.s  appears  to 
have  been  found  in  Rodbard  v.  Cooke.  The  only  act  was 
the  execution  of  the  conveyance,  and  of  that  I  have  before 
.spoken.  In  Ooiuell  v.  Gatcomhe,  27  Beav.  568,  the  case 
turned  upon  the  evidence  of  Stephens,  the  solicitor,  who 
had  assumed  to  act,  and  had  acted  for  both  trustees,  and  it 
appeared  that  the  defendant  there  enabled  him  to  receive 
the  money,  and  that  he  paid  it  to  the  other  executor. 
There  was  the  act  done  by  that  defendant,  which  as  it 
appears  to  me  has  no  equivalent  in  the  conduct  of  the 
appellant  here,  and  I  think  that  case  also  distinguishable 
from  the  present  case. 

The  learned  Master  by  his  report  shews  that  this  sum 
of  $793  is  the  balance  remaining  in  the  hands,  or  that 
remained  in  the  hands  of  Derrick  Dinman,  of  the  pro- 
ceeds of  the  sale  of  the  testator's  real  estate,  and  in  his 
judgment  he  says  that  this  sum  is  proceeds  of  the  last  sale? 
and  it  is  in  respect  of  this  last  sale  that  the  appellant  is 
held  liable. 

I  am  of  the  opinion  that  the  mere  joining  in  the  convey- 
ance, as  this  appellant  did  join,  has  not  the  effect  of  making 
her  liable,  and  that,  as  it  does  not  appear  that  she  knew 
that  there  was  a  balance  of  this  purchase  money  in  the 
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hands  of  Derrick  Hinman  after  satisfaction  of  the  "debts 
or  encumbrances  "  aforesaid  ;  or,  if  such  money  or  balance 
were  in  his  hands,  that  he  was  misappropriating  in  any 
way,  she  has  not  been  shewn  to  be  liable  for  the  balance 
of  the  sum  of  $793  in  question,  and  not  being  liable  for  this 
principal  sum,  she  is  of  course  not  liable  in  respect  of  the 
interest.  But  even  if  she  were  liable  for  the  principal  sum, 
I  should  still  think  her  not  liable  for  the  interest,  as  the 
money  never  came  into  her  hands  at  all :  Lewin  on  Trusts, 
7th  ed.,  315 ;  Vanston  v.  Thompson,  10  Gr.  542,  and 
there  are  many  other  authorities  to  the  same  effect  as 
these. 

At  the  argument  a  matter  was  mentioned  regarding  the 
appellants  being  charged  by  the  learned  Master  with  some 
moneys,  the  proceeds  of  the  sale  of  timber,  but  as  there 
was  no  appeal  as  to  this,  the  argument  was  not  persisted  in. 

I  am  of  the  opinion  that  the  appeal  should  be  allowed,, 
with  costs. 

Appeal  allowed,  with  costs. 


A.  H.  F.  T> 
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[CHANCERY  DIVISION.] 

Burns  and  Lewis  v.  Mackay  et  al  (a). 

Fraudulent  preference — Intent  to  defraud  necessary  on  both  sides — Evidence 

oj  such  intent. 

The  weight  of  authority  greatly  preponderates  in  favour  of  the  view  that 
in  order  to  work  a  fraudulent  preference  of  a  creditor  under  E.  S.  0,  c. 
118,  there  must  be  a  concurrence  of  intent  so  to  do  on  the  part  of  both 
debtor  and  creditor  :  and  the  rule  of  the  Court  is  not  to  act  upon  mere 
suspicion  in  the  absence  of  affirmative  evidence  of  fraud,  or  of  controlling 
circumstantial  evidence  leading  to  that  conclusion. 

Ivey  V.  Knox,  8  0.  R.  648,  not  followed. 

This  was  an  action  brought  by  Burns  and  Lewis,  whole- 
sale clothiers,  suing  on  behalf  of  themselves  and  all  other 
creditors  of  G.  D.  Mackay,  against  G.  D.  Mackay,  John  S. 
Mackay,  and  James  Sutherland,  in  which  they  claimed 
that  G.  D.  Mackay  being  at  the  time  hopelessly  insolvent 
and  largely  indebted  to  them,  did  on  February  24th,  1885, 
make  an  assignment  of  all  his  estate  and  effects  to  the 
defendant  Sutherland  for  the  benefit  of  his  creditors  ;  that 
previously  thereto  and  about  February  19th,  1885,  G.  D. 
Mackay  disposed  of  a  certain  business  of  his  at  Woodstock 
to  one  Muir  for  $1,360:  that  Muir  in  part  payment  ofiset  the 
sum  of  $60  due  to  him  by  G.  D.  Mackay  in  respect  of  rent, 
and  for  the  balance  gave  promissory  notes:  that  the  said  notes 
were  drawn,  by  arrangement  between  G.  D.  Mackay  and 
the  defendant,  J.  S.  Mackay,  payable  to  the  order  of  J.  S.  Mac- 
kay, and  were  delivered  to  him  by  G.  D.  Mackay  in  satis- 
faction of  an  alleged  indebtedness  due  by  him  to  the 
former  for  $2,000  contracted  upwards  of  a  year  prior  ta 
date  :  that  the  said  notes  were  so  delivered,  w^ith  intent  to 
defeat,  defraud,  delay,  and  hinder  the  plaintiffs  and  other 
creditors  of  G.  D.  Mackay  in  the  recovery  of  their  claims, 
and  with  intent  to  give  the  said  J.  S.  Mackay  a  preference 
over  the  other  creditors :  and  the  plaintiffs  claimed  a 

(a)  See  48  Vic.  c.  26,  s.  2.,  which  enactment,  however,  did  not  come 
into  force  until  after  the  date  of  the  transactions  impeached  in  this  action, 
and  it  was  not  contended  that  it  had  any  application  to  this  case. 
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declaration  that  the  transfer  and  delivery  of  the  notes  to 
J.  S.  Mackay  was  fraudulent  and  void  against  the  plain- 
tiffs and  other  creditors  of  G.  D.  Mackay :  an  injunction 
against  negotiation  of  the  notes  by  the  defendants : 
delivery  up  of  the  notes  to  Sutherland  to  be  dealt  with 
pursuant  to  the  deed  of  assignment,  and  for  further 
relief. 

By  separate  statements  of  defence,  G.  D.  Mackay  stated 
that  the  delivery  of  the  notes  was  made  under  pressure 
of  J.  S.  Mackay  and  not  voluntarily  or  with  fraudulent 
intent  as  alleged :  J.  S.  Mackay  stated  the  same  thing,  and 
denied  any  intent  on  his  part  to  obtain  a  preference,  or 
any  knowledge  of  G.  J).  Mackay  being  financially  embar- 
rassed:  and  J.  Sutherland  as  trustee  submitted  his  rights 
to  the  protection  of  the  Court. 

The  action  was  tried  at  London,  on  September  30th, 
1885,  before  Boyd,  C. 

G.  G.  Gibbons,  for  the  plaintiffs,  cited  Ivey  v.  Knox,  8 
O.  R.  635  ;  Ex  loarte  Hill— In  re  Bird,  23  Ch.  D.  695  ;  Ex 
parte  Griffith,  ib.,  69  ;  CooJc  v.  Rogers,  7  Bing.  438. 

B.  M.  Meredith,  for  the  defendant  J.  S.  Mackay,  cited 
Hepburn  v.  Park,  6  0.  R.  472 ;  Brown  v.  Sweet,  7  A.  R. 
Y25;  Bvayley  v.  Ellis,  9  A.  R.  565 ;  Ex  parte  Putnam,  re 
'Crawford,  30  L,  T.  335  ;  Ex  parte  Tophar)%,  In  re  Walker,  L. 
R.  8  Ch.  Ql^- Taylor  v.  Thompson,  Ir.  R.  4  C.  L.  139. 

Mvjlkern,  for  the  trustee,  J.  Sutherland. 

October  14th,  1885.  Boyd,  C— The  weight/f  authority 
greatly  preponderates  in  favour  of  the  view;  that  in  order 
to  work  a  fraudulent  preference  of  a  creditor  under  R.  S. 
0.  ch.  118,  there  must  be  a  concurrence  of  intent  so  to  do 

•  on  the  part  of  both  debtor  and  creditor.     The  views 

•  expressed  by  the  Judges  in  Hepburn  v.  Park,  6  0.  R.  472  ; 
Brown  v.  Sweet,  7  A.  R.  725  ;  Brayley  v.  Ellis,  9  A.  R. 
565,  cited  by  Mr.  Meredith,  which  have  been  acted  on  in 
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LanceyY.  The  Merchants  Ba?i^,  by  Cameron  C.  J.,(^)  (a  deci- 
sion which  was  brought  to  my  notice  by  Meredith,  Q.  C,  as 
amicus  curice),  must  govern  me  as  against  the  opposite 
view  expressed  in  the  case  of  Ivey  v.  Knox,  8  0.  R.  635, 
€ited  by  Mr.  Gibbons.    The  only  evidence  given  at  the 

{b)  The  case  of  Lancey  v.  The  Merchants  Bank  which  was  an  inter- 
pleader issue  was  tried  at  the  Spring  Assizes  of  1885  at  Sarnia.  The  facts 
Bufiiciently  appear  from  the  judgment  which  was  given  after  reserving 
time  for  consideration  and  was  as  follows  : 

Cameron,  C.  J. — I  entertain  a  very  strong  suspicion  that  the  chattel 
mortgage  under  which  the  plaintiff  claims  the  goods  and  chattels  involved 
in  the  interpleader  issue  was  made  by  the  debtor,  Coryell,  for  the  express 
purpose  of  giving  to  the  plaintiff  a  preference  over  other  creditors  and  of 
delaying  such  other  creditors.  There  is  no  doubt  of  the  insolvency  of 
Coryell.  He  was  not  able  to  pay  any  more,  according  to  his  opinion,  than 
twenty-five  cents  on  the  dollar  of  his  indebtedness  ;  and  the  right  of  the 
execution  creditors  depends  merely  upon  the  insolvency  of  Coryell  and  his 
intention  to  prefer  the  plaintiff  and  delay  his  other  creditors. 

I  should  feel  bound  to  decide  against  the  plaintiff,  but  I  think  I  am 
precluded  by  authority  from  holding  this  to  be  sufficient. 

Knowledge  of  the  debtor's  insolvency  or  participation  in  the  intent  of 
Coryell  to  prefer  him  to  the  other  creditors  was  not  brought  home  to  him 
by  the  evidence,  though  I  strongly  suspect,  as  I  have  said,  he  knew  all 
about  it.  The  fact  deposed  to  by  the  plaintiff's  solicitor  Mr.  Moncrieff,  who 
was  also  the  solicitor  of  the  Federal  Bank,  that  the  bank  had  required  the 
plaintiff  to  get  security  from  his  customers  for  their  indebtedness  to  him, 
renders  it  probable  that  the  plaintiff  was  requesting  secui'ity  from  Coryell 
as  he  has  stated.  He,  moreover,"  swore  positively  that  he  had  no  knowledge 
whatever  of  the  insolvent  circumstances  of  Coryell  ;  and  there  was  no 
evidence  to  shew  he  had  such  knowledge.  On  the  contrary,  the  evidence 
of  the  bookkeeper,  English,  who  was  quite  as  likely  to  know  the  condition 
of  Coryell  as  the  plaintiff,  supports  the  plaintiff's  want  of  knowledge,  as 
he  himself  was  quiet  unaware  of  his  involved  and  embarrassed  position. 

The  demand  of  security  made  in  good  faith  and  yielded  to  by  the  debtor 
would  seem,  upon  authority,  to  be  sufficient  to  displace  the  intent  of  the 
debtor  to  prefer  the  plaintiff  or  delay  other  creditors,  and  take  the  present 
mortgage  out  of  the  ban  of  nullity  pronounced  by  section  2  of  R.  S.  0. 
Chap.  118,  against  any  disposition  of  personal  property  having  either  of 
these  effects. 

In  Whitney  v.  Toby,  6  0.  E,.  54,  Mr.  ^Justice  Ferguson  very  fully 
reviewed  the  authorities  upon  the  effect  of  pressure  ;  and  determined  that 
transfers  made  under  pressure  should  not  be  considered  as  made  with  the 
intent  mentioned  in  the  statute. 

In  Hepburn  v.  Park,  6  0.  R.  472  Mr.  Justice  Osier  said,  the  case  being 
-similar  in  many  respects  to  the  present,  "  there  is  no  doubt  that  a  party 
22 — VOL.  X  O.K. 
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trial  was  that  of  the  defendant — the  creditor.  Althouo-b 

o 

.suspicion  might  lead  me  to  infer  that  he  intended  a  fraud- 
ulent preference  of  himself,  yet  the  rule  of  the  Court  is 
not  to  act  upon  mere  suspicion  in  the  absence  of  affirma- 
tive evidence  of  fraud,  or  of   controlling  circumstantial 

attacking  a  transaction  of  this  kind  must  show  that  the  person  who  re- 
ceived the  chattel  mortgage  did  so  with  the  intent  prohibited  by  the 
statute.  It  must  be  done  with  the  intent  of  obtaining  a  preference. 
That  is  just  as  necessary  to  make  out  as  that  the  debtor  intended  to  pre- 
fer." 

This  very  clear  exposition  of  the  law  is  fully  borne  out  by  the 
language  of  the  learned  Judges  of  the  Court  of  Appeal  delivering  judg- 
ment in  Brovm  v.  Sweet,  7  A.  E.  725,  which  he  cited  in  support  of  hiS' 
opinion. 

While  I  have  not  been  able,  having  regard  to  the  language  of  section 
2  of  the  Act  respecting  fraudulent  preferences  and  the  mischief  or 
supposed  mischief  intended  to  be  prevented  thereby,  to  satisfy  my  own 
mind  that  an  intent  on  the  part  of  the  creditor  is  necessary  to  avoid  a 
transfer  made  by  a  debtor  with  intent  to  prefer  such  creditor,  I 
have  no  doubt  whatever  that  as  far  as  the  Courts  of  this  Province 
are  concerned  the  law  is  at  rest,  and  not  now  open  to  be  im- 
peached. But  I  may,  without  impropriety,  briefly  state  why  it  is  my  mind 
is  not  satisfied  that  the  law  of  the  Courts  is  the  law  of  the  Statute.  The  first 
section  of  the  Act  is  directed  against  a  person  in  insolvent  circumstances,, 
voluntarily  or  in  collusion  with  a  creditor  giving  such  creditor  a  confession 
of  judgment,  cognovit  actionem,  or  warrant  of  attorney  to  confess  judg- 
ment with  intent  thereby  to  give  one  or  more  of  his  creditors  a  preference- 
over  his  other  creditors  or  one  or  more  of  such  creditors.  This  clause  I 
think  assumes  the  existence  of  an  honest  debt  due  to  the  creditor  preferred, 
and  therefore,  but  for  the  statute,  the  giving  of  the  instrument  referred  to- 
would  in  no  case  be  a  fraud  or  an  improper,  but  on  the  contrary,  a  just 
proceeding. 

If  there  is  pressure  brought  to  bear  by  the  creditor  upon  the  debtor 
the  latter  would  not  act  voluntarily  but  under  force  of  the  pressure,  and  if 
the  pressure  was  the  voluntary  act  of  the  creditor  uninduced  by  the  debtor 
himself  the  confession  of  judgment,  cognovit,  or  warrant,  would  be  valid 
as  neither  given  by  the  voluntary  act  of  the  debtor  or  by  collusion  with, 
the  creditor. 

To  invalidate,therefore,  any  of  the  instruments  referred  to  in  this  section 
one  of  the  two  things  must  exist ;  spontaneous  voluntary  action  on  the- 
part  of  the  debtor  in  giving  the  preference  with  the  prohibited  intent,  or  a 
collusive  action  with  the  creditor  who  may  be  the  mover  in  obtaining  the 
confession,  cognovit,  or  warrant,  under  which  he  secures  a  preference 
under  section  2,  which  would  seem  also  as  far  as  the  provision  relating  to  a 
preference  of  one  creditor  over  another  is  concerned  to  assume  or  contem- 
plate the  existence  of  a  debt  due  to  the  creditor  preferred.  Nothing 
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evidence  leading  to  that  conclusion.  I  think  I  should 
press  the  matter  unduly  against  this  defendant  if  I  were 
to  decide  against  him  on  this  material  element  of  the 
plaintiffs'  case.  But  for  this  single  point  failing,  I  should 
have  held  against  the  defendant  for  the  reasons  which  I 
expressed  at  the  close  of  the  evidence,  and  while  I  now 
feel  compelled  to  dismiss  the  action  I  will  do  so  without 
costs. 

A.  H.  F.  L. 


depends  upon  the  action  of  the  creditor  except  in  so  far  as  such  action 
shall  or  may  bear  upon  the  intent  with  which  the  debtor  makes  the 
transfer  or  disposition  of  his  property.  This  will  work  a  preference  in 
favour  of  such  creditor  over  another. 

It  seems,  to  me,  therefore,  if  it  is  established  that  the  debtor  makes  the 
transfer  with  the  object,  that  is,  the  intent  of  giving  to  his  creditor  a 
preference, |he  being  at  the  time  of  transfer  in  insolvent  circumstances,  or 
Unable  to  pay  his  debts  in  full,  or  knowing  himself  to  be  on  the  eve  of 
insolvency,  the  transfer  is  made  void  by  the  statute.  In  other  words,  it 
was  the  intention  of  the  Legislature  to  make  void  all  transfers  of  property 
amounting  to  payment  of  debt  or  security  therefor  that  emanated  from  a 
debtor  in  such  circumstances,  with  the  intent  in  his  mind  of  giving  a  pre- 
ference to  a  particular  creditor  or  class  of  creditors, 

The  circumstances  existing  to  disentitle  a  debtor  to  do  what  he  pleased 
with  his  own,  any  one  dealing  with  him  in  respect  of  his  personal  property 
had  to  assume  the  risk  involved  in  his  having  the  intent  in  so  dealing  with 
it,  to  act  in  contravention  of  the  Statute.  The  Act  not  having  the  bene- 
ficial operation  of  a  bankruptcy  or  insolvency  law  it  may  be  that  the  inter- 
pretation that  the  Courts  have  put  upon  it  may  much  better  serve  the 
public  interests  than  the  one  I  have  suggested  as  being  in  accordance 
with  the  intention  of  the  Legislature.  At  all  events  I  think  I  am  upon 
authority  precluded  from  deciding  upon  the  evidence  against  the  plaintifiF. 

I  find  that  the  property  seized  by  the  sheriff  of  the  county  of  Lambton 
under  the  several  executions  in  the  within  issue  mentioned  were  the  goods 
and  chattels  of  the  plaintiff  as  he  has  affirmed,  as  against  the  plaintiffs  in 
the  several  executions  mentioned  ;  and  1  direct  judgment  to  be  entered 
for  him. 
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[CHANCERY  DIVISION.] 

Coleman  v.  Hill  et  al. 

Deed — Mortgage — Printed  form — Proviso  for  redemption — Construction 
according  to  true  intent — Inconsistency — Family  arrangement. 

W.  H.  conveyed  his  farm  to  his  son.  and  took  back  from  him  a  mortgage 
on  it,  with  a  proviso  for  redemption  on  payment  of  $4,000,  without 
interest,  in  manner  following  :  to  pay  W.  H.  and  A.  H.  his  wife,  during 
their  joint  lives  $300  a  year,  and  to  continue  to  make  the  said  payments 
to  the  survivor  during  his  or  her  life  ;  and  one  year  after  the  death  of 
both  to  pay  his  brothers  and  sisters  $300  each  at  the  times  therein  men- 
tioned, which  words  were  inserted  in  writing,  the  rest  of  the  instrument 
being  in  print.  W.  H.  and  A.  H.  died,  and  their  adimnistratrix  brought 
this  action  to  recover  arrears,  R.  H.  contending  that  in  any  event  he 
was  not  to  pay  more  than  $4,000,  which  he  had  fully  paid. 

Held,  that  it  being  impossible  to  give  literal  effect  to  all  the  parts  of  the 
mortgage,  the  defeazance  clause  upon  payment  of  $4,000,  without 
interest,  being  quite  irreconcilable  with  the  particulars  regarding  the 
payments,  the  Court  must  regard  the  general  scope  and  intent  of  the 
deed,  and  that  evidently  being  to  arrange  the  terms  of  an  annuity  for 
the  joint  lives  of  the  father  and  mother,  and  of  the  survivor,  the  deed 
must  be  so  construed,  and  that  R.  H.,  therefore,  could  not  succeed  in 
his  present  contention,  that  he  was  not  in  any  event  to  pay  more  than. 
$4,000. 

This  was  an  action  brought  by  Sarah  Coleman,  as 
administratrix  of  the  estate  of  William  Hill,  deceased, 
and  also  of  Alice  Hill,  deceased,  against  Richard  Hill  and 
Andrew  King,  to  enforce  payment  of  what  was  due  on  a 
mortgage  executed  by  Richard  Hill  on  certain  lands  in 
the  township  of  Clarke  and  county  of  Durham,  afterwards 
sold  by  him  to  Andrew  King,  and  in  default  of  payment 
for  a  sale  of  the  lands. 

In  her  statement  of  claim  she  set  out  that  William  Hill 
died  on  July  loth,  1865,  intestate,  and  Alice  Hill,  on 
March  20th,  1882,  also  intestate  :  that  on  October  19th, 
1864,  William  Hill,  having  become  infirm  and  unable  to 
rent  his  farm,  consisting  of  the  lands  in  question,  satis- 
factorily, and  being  also  desirous  of  settling  his  affairs  and 
making  a  fair  disposition  of  his  worldly  estate  among  the 
several  members  of  his  family,  sold  and  conveyed  the  said 
lands,  of  which  he  was  seised  in  fee  simple,  to  Richard 
Hill,  by  deed  of  that  date ;  in  consideration  whereof  and 
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in  order  to  carry  out  the  agreement  in  relation  thereto, 
Richard  Hill  executed  a  mortgage  bearing   even  date 
therewith,  and  being  the  mortgage  sued  on  in  this  action 
the  proviso  for  redemption  in  which  was  as  follows  : 

"  Provided  always,  and  these  presents  are  upon  this 
express  condition,  that  if  the  said  Richard  Hill,  his  heirs, 
&;c.,  do  and  shall,  well  and  truly  pay  or  cause  to  be  paid  unto 
William  Hill,  his  executors,  &c.,  the  just  and  full  sum  of 
£1,000  of  lawful  money  of  Canada  with  interest  thereon, 
after  the  rate  of  no  per  cent,  per  annum,  in  the  days  and 
times  and  in  manner  following,  that  is  to  say :  to  pay  to 
William  Hill  and  his  wife  Alice  Hill  during  their  joint 
lives  $300  a  year  at  the  end  of  each  year  from  the  date 
hereof,  $100  thereof  to  be  paid  in  money,  and  S200  in  board^ 
attendance,  and  necessaries  as  required  by  the  said  William 
Hill,  and  Alice  Hill,  and  also  to  allow  them  to  remain  peace- 
ably and  quietly  on  the  said  premises,  and  to  continue  and 
make  the  said  payments  to  the  survivor  after  the  death  of 
either,  during  the  life  of  the  said  survivor,  to  the  same 
amount,  and  in  the  same  way  as  if  both  lived.  And  one 
year  after  the  death  of  both  William  Hill  and  Alice  Hill  to 
pay  his  brothers  and  sisters,  if  alive,  $300  each,  as  follows; 
one  year  after  the  death  of  both  to  pay  Sarah  $300,  two 
years  after  the  death  of  both  to  pay  John  $300,  three  years 
after  the  death  of  both  to  pay  Rolland  $300,  four  years 
after  the  death  of  both  to  pay  James  $300,  five  years  after 
the  death  of  both  to  pay  Alice  $300,  six  years  after  the 
death  of  both  to  pay  Mary  $300,  seven  years  after  the  death 
of  both  to  pay  William  $300,  and  eight  years  after  the 
death  of  both  to  pay  Susannah  $300,  after  all  which  this 
mortgage  and  everything  therein  contained  shall  cease, 
and  come  utterly  to  an  end."  (a) 

The  plaintiff  went  on  to  state  that  Richard  Hill  complied 
with  his  covenant  for  payment  in  the  mortgage  during  the 

(a)  This  mortgage  was  made  between  Richard  Hill  of  the  jBrst  part,  and 
William  Hill  of  the  second  part.  It  was  on  a  printed  form  and  had  all  the 
ordinary  provisions,  including  a  covenant  for  payment  in  accordance  with 
the  proviso  for  redemption.    It  was  not  a  Short  Form  Mortgage. 
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life  of  William  Hill,  but  failed  to  do  so  after  his  death,  and 
during  the  life  of  Alice  Hill,  and  a  large  sum  that  should 
have  been  paid  to  Mice  Hill  was  still  in  arrear  unpaid,  and 
the  payments  to  Sarah  and  John  were  also  in  arrear  and 
unpaid  ;  and  that  Richard  Hill  had  sold  and  conveyed  the 
land  to  Andrew  King  ;  and  she  claimed  an  account  of  what 
was  due  to  Alice  Hill,  and  an  order  for  payment  thereof 
against  Richard  Hill,  and  that  he  might  also  be  ordered  to 
pay  the  past  due  payments  to  Sarah  and  John  with  interest, 
or  that  in  default  the  lands  might  be  sold,  and  for  further 
relief. 

By  his  statement  of  defence  Richard  Hill  alleged  that 
for  some  time  previous  to  October  19th,  1864,  he  was 
residing  in  New  York,  but  yielding  to  his  father's  solici- 
tations, he  sold  his  property  and  returned  to  Canada,  and 
thereupon  his  father  in  order  to  induce  him  to  remain  in 
Canada  and  take  care  of  his  parents,  agreed  to  sell  and 
convey  the  lands  in  question  to  him  for  the  sum  of  £1,000, 
which  was  the  full  and  fair  value  for  the  same  :  that  the 
said  sum  of  £1,000  was  to  be  paid  in  the  manner  expressed 
in  the  proviso  for  redemption  contained  in  the  mortgage 
in  question,  during  the  joint  lives  of  William  and  Alice 
Hill  and  the  life  of  the  survivor,  and  as  to  any  surplus  of 
the  said  £1,000  after  the  death  of  both  of  them,  the  same 
was  to  be  paid  to  their  children  as  expressed  in  the  said 
proviso  :  that  the  agreement  was  carried  out  by  the  deed 
of  October  19th,  1864,  and  the  said  consideration  money 
of  £1,000,  was  secured  by  the  mortgage  in  question  :  that 
he  had  during  the  lives  of  William  Hill  and  Alice  Hill 
paid  out  such  sums  in  maintenance  and  in  money  as 
aggregated  the  sum  of  £1,000  ;  and  he  had  fully  complied 
with  the  provisions  of  the  mortgage,  and  prayed  the  same 
might  be  delivered  up  and  cancelled  :  that  William  Hill 
and  Alice  Hill  were  at  the  time  of  the  execution  of  the 
deed  and  mortgage  infirm  in  health  and  did  not  themselves 
expect  to  live  for  more  than  a  few  years  and  it  was  their 
intention  and  desire  to  provide  for  their  children  other 
than  Richard  Hill  to  the  extent  only  of  any  surplus  of  the 
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said  sum  of  £1,000,  remaining  after  they  themselves  had 
been  duly  supported  and  maintained  in  accordance  with  th  e 
provisions  in  the  said  mortgage  contained,  and  the  amounts 
payable  to  the  said  other  childreu  by  the  said  mortgage 
were  intended  to  be  limited  solely  to  any  such  surplus  : 
that  if  the  mortgage  appeared  to  require  the  payment  of 
any  larger  sum  than  Xl,000,  it  did  not  correctly  express 
the  true  intent  and  meaning  of  William  Hill  and  himself, 
■or  the  agreement  between  them,  and  he  prayed  that  it 
might  be  reformed  to  carry  out  the  said  agreement,  and 
might  be  declared  to  form  a  charge  on  the  lands  solely  for 
«£  1,000  without  interest,  and  that  all  words  inconsistent 
w^ith  such  declaration  might  be  struck  out  of  it, 

Andrew  King  also  delivered  a  statement  of  the  defence, 
in  which  he  claimed  indemnity  from  Richard  Hill  in  case 
it  should  be  found  that  anything  was  still  due  on  the  mort- 
gage in  question. 

The  action  came  on  for  trial  at  Whitby,  on  April  13th, 
1885,  before  Boyd,  C. 

R.  ArmowT,  for  the  plaintiff. 

C.  Moss,  Q.  C,  for  the  defendant  Hill,  cited  Mulholland 
Y.  Merriam,  19  Gr.  288. 

D.  Armour,  for  the  defendant  King. 

May  22nd,  1885.  Boyd,  C. — The  mortgage  sued  upon, 
dated  October  19th,  1864,  is  expressed  to  be  in  considera- 
tion of  £1,000,  and  was  part  of  a  transaction  by  which  the 
land  covered  by  it  was  conveyed  by  the  father  to  his  son 
the  defendant.  The  proviso  is  for  payment  of  £1,000  in 
manner  following  (what  I  now  quote  being  inserted  in 
writing,  the  rest  of  the  instrument  being  printed): 

[The  learned  Chancellor  here  read  the  proviso  for  pay- 
ment.] 

It  is  impossible  to  give  literal  effect  to  all  the  parts  of 
the  mortgage  in  question.  The  defeasance  clause  upon 
payment  of  $4000  without  interest  is  quite  irreconcilable 
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with  the  particulars  regarding  the  payments  which  the- 
mortgage  is  made  to  secure.  There  was  no  evidence  given 
upon  which  any  Court  could  safely  act  in  reforming  the 
instrument,  and  the  only  use  which  I  make  of  the  testi- 
mony is  to  infer  that  $4000  would  be,  even  in  1864,  a 
very  small  price  for  the  land  (if  the  transaction  was  one 
of  sale),  and  that  $300  a  year  (as  it  was  intended  to  be 
paid)  might  not  be  an  unreasonably  large  sum,  even  re- 
garded as  in  the  nature  of  rent  at  that  date.  One  part  or 
other  of  the  instrument  has  to  yield  to  the  exigencies  of 
an  intelligible  construction,  and  according  to  the  equitable 
canon  laid  down  in  Arundell  v.  Arundell,  1  M.  &  K.  816, 
the  Court  regards  the  general  intent  of  the  deed,  and  will 
give  it  such  construction  as  supports  that  general  intent, 
although  a  particular  expression  in  the  deed  may  be 
inconsistent  therewith. 

Judging  from  the  intrinsic  evidence  supplied  by  the 
document  itself,  I  would  say  that  neither  party  was  con- 
tracting upon  the  footing  of  paying  or  receiving  the  neat 
sum  of  $4000.  The  parties,  father  and  son,  were  prim- 
arily and  chiefly  arranging  the  terms  of  an  annuity  for 
the  joint  lives  of  the  father  and  mother  and  of  the  survivor 
of  them.  Incidentally  the  claims  of  the  other  members 
of  the  family  (brothers  and  sisters)  were  under  considera- 
tion. 

I  infer  that  $4,000  was  mentioned  as  a  good  round  sum 
to  be  expressed  in  the  deed  as  the  price  of  the  land  con- 
veyed to  the  son ;  but  it  was  in  truth  no  more  than  the 
nominal  consideration  inserted  for  the  sake  of  brevity, 
according  to  a  not  unusual  practice  among  conveyancers 
when  printed  forms  are  used  to  keep  down  the  expense. 
It  is  manifest  that  neither  of  the  parties  could  have  treated 
this  as  the  real  consideration,  having  regard  to  that 
written  part  of  the  mortgage  which  should,  as  a  general 
rule,  carry  more  weight  than  the  printed  part  with  the 
blanks  formally  tilled  up  :  McKay  v.  Howard,  6  0.  R  137. 
From  the  details  of  the  transaction  thus  supplied  by  the 
written  portion  of  the  mortgage,  it  is  evident  that  the  pay- 
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ment  or  non-payment  of  the  full  $4,000  depended  upon 
the  contingencies  of  life  and  death.  The  parents  and  the 
survivor  of  them  were  to  be  provided  for  at  the  rate  of 
$300  a  year,  but  the  $4,000  would  be  consumed  at  the  end 
of  thirteen  years,  and  I  should  not  construe  the  instrument 
as  embodying  such  an  imprudent  arrangement  as  that 
no  further  maintenance  was  to  be  given  in  case  either 
parent  lived  for  (say)  hfteen  years  afterwards.  Again,  on 
the  other  hand,  if  both  parents  died  before  a  year  had 
elapsed,  as  actually  occurred  in  the  father's  case,  and  as 
seemed  by  no  means  improbable  considering  the  mother  s 
state  of  health,  then  the  defendant  would  have  secured 
this  valuable  homestead  for  a  payment  at  the  highest  of 
$2,400,  spread  over  a  period  of  many  years,  to  his  brothers 
and  sisters,  and  at  the  lowest  for  nothing,  in  case  they  all 
died  before  the  payments  fell  due. 

The  conclusion  seems  to  me  irresistible  that  the  defen- 
dant was  willing  to  take  his  chances  in  this  transaction  ; 
thereby  gaining  a  good  farm  at  small  cost  if  death  soon 
lightened  his  financial  burden,  and  at  any  rate  gaining 
it  on  reasonable  terms  even  if  the  lives  of  his  parents 
were  prolonged,  and  his  brothers  and  sisters  all  survived 
till  the  respective  times  of  payment  to  them. 

Such  seems  to  me  the  general  scope  and  intent  of  this 
instrument,  and  as  such  it  must  prevail  in  the  plaintiff's 
favor,  against  the  contention  of  the  defendant  that  he  was 
not  in  any  event  to  pay  more  than  $4000.  This  he  says 
he  has  paid,  but  it  is  disputed  by  the  plaintiff,  and  as  to 
this  the  Master  will  have  to  take  the  accounts  upon  which 
further  directions  and  subsequent  costs  will  be  reserved. 

The  plaintiff  as  one  of  the  beneficiaries  whose  time  for 
receiving  the  $300  intended  for  her  has  arrived  is  entitled 
to  be  paid  this  sum,  and  to  realize  it  out  of  a  sale  of  the 
land  if  not  paid  in  a  month,  with  interest  and  costs. 

It  will  save  expense  if  the  parties  consent  to  the  next 
beneficiary,  John,  being  added  as  a  party  since  he  is  now 
entitled  to  receive  his  $300,    The  right  of  action,  however, 
for  this  sum  rests  in  him,  and  I  do  not  see  that  the  plaintiff 
23 — VOL.  X  O.K. 
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as  personal  representative  of  the  father's  estate  can  alone 
claim  to  recover  it :  Mulholland  v.  Merriam,  19  Gr.  288. 
If  the  defendant  King  to  save  the  estate  makes  these  pay- 
ments he  should  be  allowed  to  deduct  them  from  his  mort- 
gage to  his  co-defendant,  and  in  any  event  he  is  to  be 
indemnified  against  them  by  his  co-defendant,  who  is  also 
to  pay  his  costs. 

A.  H.  F.  L. 
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[COMMON  PLEAS  DIVISION.] 

Brass  ERT  v.  MgEwen  et  al. 

.Sale  of  goods — Re-transfer — Statute  of  Frauds — Bailees — Practice — Setting 

down  motion. 

The  plaintiff  in  England  sold  certain  goods  to  M.  &  Co.,  at  Toronto. 
After  the  arrival  of  the  goods  at  Toronto,  the  plaintiff  discovered  that 
M,  &  Co.  were  insolvent,  and  he  notified  his  agent  to  stop  the  goods ; 
but  it  appeared  that  M.  &  Co.  had  paid  the  freight  and  duty  and 
removed  the  goods  into  their  warehouse.  After  negotiations  between 
plaintiff's  agent  and  M,  &  Co.,  the  latter  verbally  agreed  to  hold  the 
goods  subject  to  plaintiff's  order,  and  on  the  following  day  wrote  plain- 
tiff's agent  to  the  same  effect,  but  no  written  assent  was  made  thereto. 
M.  &  Co,  subsequently  made  an  assignment  for  the  benefit  of  their 
■creditors  to  defendant,  who  took  possession  of  the  goods,  and  on  de- 
mand refused  to  deliver  them  up  to  plaintiff,  whereupon  trover  was 
brought. 

Held,  that  the  goods  having  become  the  property  of  M,  &  Co. ,  and  being 
of  greater  value  than  $40,  in  order  to  re-transfer  them  to  the  plain- 
tiff, it  was  necessary  that  there  should  be  a  memorandum  in  writing, 
shewing  the  terms  .if  the  transfer,  or  some  other  act  sufficient  to  take 
the  case  out  of  the  Statute  of  Frauds  :  hut,  Semhle,  if  any  consideration 
had  been  stated  between  the  plaintiff's  agent  and  M.  &  Co.,  for  the 
latter  assuming  the  position  of  bailees  of  the  goods,  and  holding  them 
for  the  plaintiff's  benefit,  the  transaction  might  have  been  supported  as 
not  coming  within  the  statute. 

An  objection  that  a  notice  of  motion  given  for  a  sittings  of  the  Divisional 
Court,  and  served  in  time  to  be  set  down  during  that  sittings,  could  not 
be  set  down  in  the  following  sittings,  was  overruled. 

Per  Cameron,  C.  J. — Stoppage  in  transitu  does  not  rescind  a  contract  on 
the  sale  of  goods,  but  merely  gives  the  vendor  a  lien  on  the  goods  for 
their  price. 

The  statement  of  claim,  after  setting  out  the  facts, 
alleged  that  the  defendants  John  McClung  and  John  T. 
Briggs,  composing  the  firm  of  McClung,  Briggs  &  Co.,  on  the 
8th  of  January,  1884,  in  pursuance  of  the  plaintiff's  demand 
for  the  goods,  and  in  consideration  that  they  had  not  paid 
for  the  said  case  of  goods  in  question,  agreed  to  hold  the  said 
<3ase  of  goods  subject  to  the  order  of  the  plaintiff,  and  the  said 
case  of  goods  thereupon  revested  in  and  became  the  pro- 
perty of  the  plaintiff  :  that  shortly  afterwards  the  defend- 
ants McClung  and  Briggs  wrongfully  delivered  possession 
of  the  case  of  goods  to  the  defendant  McE  wen  without 
value  or  consideration,  and  in  fraud  of  the  plaintiff's 
riofhts,  and  the  said  McEwen  received  the  same  well 
knowing  the  plaintiff's  rights ;  and  the  plaintiff  demand- 
ed the  goods  from  McEwen  who  refused  to  give  them 
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up.  And  the  plaintiff  claimed  a  return  ,  of  the  goods,  or 
payment  of  the  value  thereof,  namely,  about  $500. 

The  defendant  McEwen  set  up  in  his  defence,  that  the 
plaintiff'  had  no  right  or  property  in  the  goods ;  or,  if  he 
had,  by  accepting  a  dividend  payable  by  the  defendant, 
as  the  assignee  of  the  estate  of  McClung,  Briggs  &  Co.,  he 
•forfeited  and  waived  his  right;  and  he,  defendant,  denied 
that  he  wrongfully  detained  any  goods  of  the  plaintiff. 

The  defendants  McClung  and  Briggs,  in  their  statement 
of  defence,  among  other  statements  not  necessary  to  be 
stated,  alleged  that  they  did  not  agree  to  hold  the 
goods  subject  to  the  order  of  the  plaintiff ;  but,  on  the 
contrary,  alleged  that  there  was  no  binding  agreement  be- 
tween the  plaintiff  and  the  defendants,  and  the  property  in 
the  goods  did  not  revert  to  the  plaintiff ;  and  they  did  not 
wrongfully,  in  fraud  of  the  plaintiff's  rights,  deliver  pos- 
session of  the  goods  to  the  said  McEwen ;  but  the  delivery 
of  the  said  goods  to  McEwen  was  rightful :  that  they  were 
under  no  legal  obligation  to  return  the  goods  to  the  plain- 
tiff; and  the  term  of  credit  had  not  expired.  And  they 
alleged  the  waiver  of  plaintiff's  right  to  the  goods  after 
accepting  the  dividend. 

The  case  was  tried  at  Toronto  by  Gait,  J.,  without  a 
jury,  at  the  Spring  Assizes  of  1885. 

The  plaintiff,  a  merchant  carrying  on  business  at  London, 
England,  sold  goods  to  the  defendants  John  McClung  and 
John  T.  Briggs,  doing  business  at  Toronto  under  the  name 
and  firm  of  McClung,  Briggs  &  Co.  Just  after  the  arrival 
in  Toronto  of  the  goods  the  plaintiff  learned  that  the 
firm  of  McClung,  Briggs  &  Co.,  was  in  difficulties,  and 
cabled  an  agent  of  his  residing  in  Montreal  to  stop  delivery 
of  the  goods  by  the  carriers.  The  cable  message  was  dated 
5th  January,  1884.  The  plaintiff''s  agent,  trading  under 
firm  name  of  H.  L.  Smyth  &;  Co.,  on  the  7th  day  of  Janu- 
ary, 1884,  requested  the  Grand  Trunk  Kailway  Company, 
who  were  the  carriers  of  the  goods  from  the  ship  to  Toronto 
where  McClung,  Briggs  &  Co.  carried  on  their  business, 
not  to  deliver  the  goods.    On  enquiry  it  was  found  Mc- 
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Clung,  Briggs  &  Co.,  had  paid  freight  and  duty  on  the 
goods  and  removed  them  into  their  warehouse,  but  had  not 
entered  them  in  their  stock.  The  plaintiff's  agent,  Smyth, 
on  the  same  day  requested  Mr.  Alexander  Robertson,  of 
Toronto,  to  look  after  the  plaintiff's  interests.  He  called 
and  saw  Mr.  McClung,  who  agreed  to  hold  the  goods  subject 
to  the  plaintiff's  order;  and  subsequently  on  the  8th  Janu- 
ary, 1884,  wrote  Mr.  Smyth,  as  follows  : 

"  Messrs.  H.  L.  Smyth,  &  Co.,  Montreal." 

**  GrENTLEMEisr, — Mr.  Robertson  asked  me,  under  instructions  from  you,  to 
write  the  freight  agent  of  Grand  Trunk  Railway,  to  hold  case  155,  subject 
to  your  order.  However,  duty  was  paid  on  said  case  155,  along  with 
some  samples,  on  31  December  1883,  and  it  has  been  received  into  the 
warehouse,  but  not  taken  into  stock.  We  will  hold  it  subject  to  your 
order." 

"Yours  truly." 

''McClung,  Briggs  &  Co." 

PerC.W. 

H.  L.  Smyth  &  Co.,  on  10th  January,  1884,  wrote  to 
Messrs.  McClung,  Briggs  &  Co.,  simply,  as  far  as  the  goods 
in  question  were  concerned,  acknowledging  the  receipt  of 
their  letter  of  the  8th  January. 

On  the  26th  January,  1884,  McClung,  Briggs  &  Co., 
made  an  assignment  of  all  their  assets  to  the  defendant 
Donald  McEwen  for  the  benefit  of  their  creditors  generally 
without  priority  or  preference. 

After  the  execution  of  this  assignment  there  were  some 
negotiations  between  McClung,  Briggs  &;  Co.,  and  their 
creditors  for  a  settlement  or  compromise  ;  and  on  the  11th 
February,  1884,  H.  L.  Smyth  wrote  the  defendant  Mc- 
Clung : 

' '  I  understand  you  have  got  the  stock  of  McClung,  Briggs  &  Co.  We 
have  your  letter  saying  case  155,  E.  Brassert,  would  be  held  on  our 
account  since  which  time  early  in  January,  I  have  no  information  from 
yoa.  I  may  say  this  tirm  expects  payment  in  full  for  this  case.  You 
received  it  on  the  2nd  and  suspended  on  the  5th.  *  *  An  early  reply 
will  oblige." 

On  the  12th  February,  1884,  the  defendant  McEwen 
wrote  H.  L.  Smyth  &  Co.: 
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*'  Dear  Sirs, — In  re  the  goods  about  which  you  write,  I  would  say  that 
as  assignee  of  the  estate  of  Messrs.  McOlung,  Briggs  &  Co.,  I  cannot  see 
my  way  clear  to  return  them  without  further  advice.  The  goods  were 
here  in  stock  when  I  got  hold  of  the  estate,  and  as  the  freight  and  charges 
were  paid  by  McClung,  Briggs  &  Co.,  I  would  be  incurring  grave  respon- 
sibility in  returning  anything  that  was  on  the  premises  when  I  took  pos- 
ession.  The  stock  is  advertised  for  sale  by  auction  on  the  26th  inst.  In 
the  meantime  you  can  show  cause  why  the  goods  referred  to  should  not  be 
sold  at  the  same  time. 

* '  Yours  very  truly. 

"D.  McEwEN,  Trustee." 

On  the  14th  February,  1884,  McClung  wrote  to  H.  L. 
Smyth : 

"  Yours  of  yesterday  received.  We  have  not  yet  got  a  settlement — the 
matter  was  not  carried  out.  From  the  way  our  customers  were  meeting 
their  paper  under  discount  at  the  bank,  we  could  not  recommend  an 
endorser  to  do  as  he  agreed.  Your  goods  we  intend  paying  for  in  full,  as 
well  as  all  samples,  and  any  goods  purchased  this  season.  On  receiving 
your  first  letter,  we  placed  your  goods  aside.  Of  course  you  are  aware  how 
we  came  to  take  them  out  of  bond.  Our  samples  were  packed  with  them, 
and,  as  we  understand  it,  all  you  have  to  do  is  to  pay  the  duty  we  paid 
on  them.  We  placed  the  matter  before  the  trustees,  and  think  you  will 
have  no  trouble  in  getting  them  back.  You  had  better  have  some  one 
look  after  it  at  once.  We  will  do  anything  we  can  in  the  matter  for  you. 
We  have  never  taken  them  into  stock — only  the  amount  paid  in  duty  and 
charges  ;  and  we  think  by  your  paying  this  you  can  get  them." 

On  the  15th  February,  1884,  H.  L.  Smyth  wrote  to 
defendant  McEwen : 

"  Regarding  the  case  155,"  &c. ,  "about  which  we  wrote  you  yesterday, 
we  don't  see  that  it  would  make  much  difference  to  the  estate  if  same 
were  given  up  to  us.  We  are  quite  agreeable  to  pay  the  duties  and 
charges  on  them.  The  stock  will  not  likely  realize  more  than  45c.,  so 
that  the  difference  would  be  small." 

On  the  18th  February,  1884,  Messrs.  Boswell  &  Eddis 
wrote  to  the  defendant  McEwen  that  they  were  instructed 
by  H.  L.  Smyth  &  Co.  to  make  a  claim  against  him 
(McEwen)  as  trustee  of  McClung,  Briggs  &  Co.'s  estate, 
for  the  goods ;  to  which  Messrs.  Kerr  &  Bull,  on  behalf  of 
the  defendant  McEwen,  replied  on  the  22nd  February, 
1884: 

"  *  *  We  think  these  goods  form  part  of  McClung,  Briggs  &  Co.  's 
estate  in  the  hands  of  the  trustee,  to  be  administered  under  the  trust 
deed ;  and  we  are  instructed  by  Mr.  McEwen  to  accept  service  of  any- 
process  which  you  may  see  fit  to  issue  on  behalf  of  your  clients. " 
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On  the  26th  February,  the  defendant  McEwen  sold 
McChmg,  Briggs  &  Co.'s  estate  en  bloc  to  John  K.  Fi  ken, 
including  in  such  sale  the  goods  in  question,  at  50  cents  on 
the  $  on  the  liabilities ;  and  on  the  27th  February,  1884,  the 
defendant  McEwen  wrote  to  H.  L.  Smyth  &  Co.  informing 
them  of  the  sale,  and  adding : 

"With  reference  to  the  goods  here  when  I  took  possession,  in  which  you 
are  interested,  I  could  not  do  otherwise  than  take  them  into  stock,  as  the 
freight  and  duties  were  paid  out  of  the  estate.  *  *  Your  lawyers 
handed  me  a  communication  in  re  the  matter,  to  which  my  solicitors 
replied.  3  I  regret  that  you  did  not  get  the  goods  back,  as  they  are  now 
sold  with  the  other  assets, " 

Subsequently  the  defendant  McEwen  sent  to  the  address 
of  the  plaintiff,  and  payable  to  his  order,  a  bill  of  exchange 
of  the  Bank  of  Toronto  upon  the  City  Bank,  London,  Eng- 
land, for  £50  18s.  Od.  sterling,  the  dividend  payable  by 
estate  on  his  claim. 

The  bill  of  exchange  was  not  returned,  nor  did  it  appear 
to  have  been  used  or  acted  on.  It  was  dated  21st  April, 
1884 ;  and  on  the  29  th  April,  1884,  the  plaintiff  commenced 
this  action. 

The  evidence  at  the  trial  did  not  present  the  case  in 
any  different  shape  from  what  it  appears  on  the  corre- 
spondence above  set  out. 

The  learned  Judge  found  as  follows  : 

"I  find  that  the  defendants  McClung,  Briggs  &  Co. 
purchased  the  goods  in  question  from  the  plaintiff,  and 
accepted  and  received  the  same,  pa^dng  the  duty  and 
freight  thereon. 

"  I  find  that  before  making  the  assio-nment  to  the 
defendant  McEwen,  the  defendants  McClung,  Briggs  &  Co. 
expressed  a  readiness  to  return  the  goods  to  the  plaintiffs 
upon  being  repaid  the  sum  expended  for  duty  and  freight. 

"  I  find  that  no  offer  was  made  by  the  plaintiff  to  repay 
the  said  sum  before  the  assignment  to  the  defendant 
McEwen  was  executed. 

"  I  find  that  the  property  in  the  said  goods  passed  ta 
McEwen,  as  the  assignment  was  a  cancellation  of  the  con- 
ditional  agreement. 
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"  I  give  judgment  in  favor  of  the  defendant  McEwen, 
with  costs  ;  and  I  give  judgment  in  favor  of  the  plaintiff 
against  the  defendants  John  McClung  and  John  F.  Briggs 
for  the  sum .  of  $244,  this  being  the  balance  due,  after 
deducting  the  sum  of  £50  18s.,  remitted  to  the  plaintiff, 
with  costs." 

In  Hilary  sittings,  Eddis  moved  on  notice  to  set  aside 
the  judgment  found  in  favour  of  the  defendant  McEwen, 
and  to  enter  judgment  for  the  plaintiff  for  $244,  with  costs. 

In  the  same  sittings,  George  Kerr,  on  behalf  of  the 
defendants  McClung  and  Briggs  moved  on  notice  to  set 
aside  the  judgment  entered  against  them,  and  to  enter 
judgment  in  their  favour. 

During  Easter  sittings,  May  28,  1885,  Eddis  supported 
the  plaintiff's  motion  and  shewed  cause  to  the  motion  of 
the  defendants  McClung  and  Briggs.  [George  Kerr,  Jr., 
for  the  defendants,  raised  a  preliminary  objection  that  the 
plaintiff's  motion  which  was  given  in  Hilary  sittings,  and  was 
served  in  time  to  be  set  down  during  that  sittings,  could 
not  be  set  down  for  argument  in  the  following  sittings. 
The  Court  overruled  the  objection  without  calling  on 
the  other  side.  The  argument  then  proceeded.]  In  the 
first  place  there  was  no  evidence  that  the  goods  were 
ever  accepted  by  McClung,  Briggs  &  Co.  The  evidence 
and  the  correspondence  between  H.  L.  Smyth  &  Co.,  and 
the  plaintiff  shew  that  they  never  intended  to  accept  the 
goods  or  take  them  into  stock.  It  is,  however,  not  necessary 
for  the  plaintiff  to  shew  non-acceptance.  Admitting  that 
the  goods  had  been  accepted,  and  the  property  in  them 
passed  to  McClung,  Briggs  &  Co.,  the  effect  of  the  agree- 
ment between  them  and  Robertson,  who  represented  the 
plaintiff,  that  they  would  hold  the  goods  subject  to  plaintiff's 
order,  and  the  letter  of  8th  January,  1884,  confirming  the 
same,  was  to  rescind  the  contract  and  revest  the  property 
in  the  goods  in  the  plaintiff:  Young  v.  Mattheius,  L.  R.  2 
C.  P.  127;  Mc Master  v.  Garland,  8  A.  R.  1 ;  Bleyerstein 
V.  Barber,  L.  R.  2  C.  P.  38,  at  p.  52 ;  Mason  v.  Redpath, 
S9  U.  C.  R.  157.    The  agreement  or  undertaking  to  hold 
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the  goods  "  to  the  order  "  of  the  plaintiff,  primd  facie  im- 
ported that  the  goods  were  the  property  of  the  plaintiff,  and 
McClung,  Briggs  &  Co.  were  thereby  estopped  from  after- 
wards denying  the  plaintiff's  property  therein  :  Re  Cole- 
man, 86  U.  C.  K  559,  at  p.  576.  The  defendant  McEwen 
could  be  in  no  better  position  than  McClung,  Briggs  &  Co. 
He  took  the  goods  subject  to  the  rights  of  the  plaintiff : 
Lumsden  v.  Bcott,  4  O.  R.  323 ;  Mason  v.  Reclpath,  39 
U.  C.  R.  157.  It  is  admitted  that  all  the  defendants  are 
in  the  same  position,  and  that  unless  the  plaintiff  is  entitled 
to  judgment  against  McEwen  the  judgment  against  the 
other  defendants  cannot  be  supported. 

George  Kerr,  Jr.,  contra.  The  property  in  the  goods 
passed  to  the  defendants  McClung  and  Briggs,  who  con- 
stituted the  firm  McClung,  Briggs  &  Co.,  and  there 
was  no  completed  agreement  in  writing  within  the  statute 
of  frauds  whereby  the  goods  could  be  said  to  revest  in  the 
plaintiff.  Even  assuming  that  the  case  would  not  be 
within  the  statute,  there  is  no  agreement  proved  that  was 
accepted  by  the  plaintiff  or  his  agents.  The  evidence 
shewed  that  Mr.  Smyth  expected  to  be  paid  in  full  in  the 
event  of  a  settlement ;  and  his  subsequent  acts  show  that 
the  intention  of  the  parties  was  not  to  revest  the  goods. 
The  letters  written  by  McClung,  Briggs  &  Co.  subsequent 
to  the  assignment  are  no  evidence  against  the  assignee. 
The  acceptance  by  the  plaintiff  of  the  dividend,  and  not 
returning  the  same,  operated  as  an  estoppel  by  election, 
and  he  could  not  keep  the  dividend  and  still  claim  the 
goods  :  Beemer  v,  Oliver,  S  0.  K  523  ;  Re  Hercules  Ins.  Co., 
Brunton's  Claim,  L.  R.  19  Eq.  302.  As  to  the  judgment 
against  McClung,  Briggs  &;  Co.  They  are  not  liable  upon 
the  debt  for  the  price  of  the  goods,  as  the  period  of  credit 
had  not  expired  when  the  action  was  commenced  :  and  fur- 
ther the  assignment  to  the  defendant  McEwen  was  made  in 
good  faith,  and  not  with  any  fraudulent  intent,  and  the  pro- 
perty and  possession  of  the  goods  having  passed  out  of 
them  trover  would  not  lie  ao^ainst  them. 
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Eddis,  in  reply.  It  is  not  necessary  that  an  agreement  to 
rescind  a  contract  should  be  in  writing :  Benjamin  on  Sales, 
ord  ed.,  p.  177.  A  verbal  agreement  was  made  with  Robert- 
son, and  accepted  by  him,  and  this  is  sufficient.  The  letter 
from  Smyth  to  McClung,  Briggs,  &  Co.,  of  the  10th  January, 
might  be  construed  as  an  acceptance,  if  a  written  agreement 
were  necessary.  There  was  no  estoppel  by  keeping  the  divi- 
dend. It  was  not  received  till  after  action  was  commenced.. 
McEwen  was  not  prejudiced  in  any  way,  and  his  position 
was  not  changed,  the  property  having  been  sold,  and  the 
proceeds  distributed  before  the  dividend  was  sent :  Big- 
low  on  Estoppel,  3rd  ed.,  484.  There  is  no  doubt  that  all 
the  defendants  are  equally  liable  as  joint  tort  feasors  if 
t  he  plaintiff  is  entitled  to  succeed  at  all.  The  assignment 
from  McClung,  Briggs  &  Co.  to  McEwen  was  a  conversion 
for  which  McClung,  Briggs  &  Co.  were  responsible. 

June  27,  1885.  Cameron,  C.  J. — The  decision  of  this 
case,  though  depending  on  a  single  point,  is  not  by  any 
means  easy  of  solution.  The  equity  of  the  case  is  with 
the  plaintiff.  The  course  pursued  by  the  defendants,  while 
it  has  not  benefited  the  estate  of  McClung,  Briggs  &  Co. 
may  have  considerably  prejudiced  the  plaintiff,  as  he 
might,  if  the  defendant  McEwen  had  not  interfered,  have 
got  the  invoice  value  of  his  goods  ;  whereas,  as  it  is,  if  he 
is  not  entitled  to  succeed  in  this  action,  the  esi^ate  is  not 
benefited,  as  the  plaintiflf's  own  goods  have  been  virtually 
sold  to  pay  him  fifty  cents  in  the  dollar,  and  as  that  is  all 
the  goods  realized,  the  estate  has  gained  nothing. 

It  does  not  appear  that  the  plaintiff''s  goods  had  any- 
thing to  do  with  inducing  the  purchaser  to  offer  and  pay 
for  the  general  stock  fifty  cents  on  the  dollar,  and  thus  the 
other  creditors  of  the  estate  have  not  profited  by  the 
assignee  keeping  the  plaintiff's  goods,  while  if  the  defen- 
dants succeed  he  has  his  own  goods  applied  to  pay  him  50 
cents  in  the  dollar,' ^instead  of  being  allowed  to  take  them 
back  in  satisfaction  of  his  claim  against  the  estate. 
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The  difficulty  in  determining  in  law  the  rights  of  the 
parties  is  caused  by  the  absence  of  authority  covering  just 
such  a  case. 

It  is  clear  there  was  no  right  of  stoppage  in  transitu, 
as  that  right  was  lost  by  the  debtors  McClung,  Briggs  & 
Co.,  having  received  the  goods  from  the  carriers  and  paid 
duties  and  freight  on  them  before  Mr.  Robertson,  acting  for 
H.  L.  Smyth  &  Co.,  intervened  on  behalf  of  the  plaintiff. 

It  is  contended  that  the  defendant  McEwen,  as  repre- 
senting the  creditors,  does  not  stand  in  any  better  posi- 
tion than  the  debtors  McClung,  Briggs  &  Co.,  as  he  is. 
not  a  judgment  creditor  nor  a  purchaser  of  the  goods  ;  and 
therefore  a  bill  of  sale  duly  filed  was  not  essential  to  make 
title  in  the  plaintiff*  as  against  him  any  more  than  it 
would  be  as  against  the  debtors.  Had  the  plaintiff  pur- 
chased the  goods  from  the  debtors  and  paid  the  price, 
or  any  part  of  it,  or  given  anything,  as  the  Statute  of 
Frauds  expresses  it,  as  earnest  to  bind  the  bargain,  the 
property  passed,  and  the  action  would  have  been  main- 
tainable. There  is  a  total  absence  of  any  express  arrange- 
ment as  to  what  the  plaintiff  was  to  do  in  exchange  for 
the  goods. 

Jt  was  not  agreed  in  terms  that  he  should  release  the 
debtors  from  their  liability  to  him  in  respect  of  those 
goods.  If  it  had  been,  I  should  have  said  that  was  equiva- 
lent to  the  payment  of  the  price  ;  and  the  property  in  the 
goods  would  have  passed,  and  all  the  defendants  would  be 
liable  for  their  conversion. 

The  plaintiff's  agent's  instructions,  as  far  as  they  are 
made  to  appear  in  evidence,  were  merely  to  stop  the  goods- 
in  transitu  ;  and  the  effect  of  a  stoppage  in  transitu  would 
not  be  to  cancel  or  put  an  end  to  the  original  bargain 
between  the  plaintiff  and  his  debtors  McChmg,  Briggs  &d 
Co.,  but  only  to  give  the  plaintiff  a  lien  on  the  goods  for 
their  price ;  and  if  they  had  risen  in  value  the  debtors 
might  have  tendered  the  plaintiff  the  invoice  price,  and 
have,  if  he  refused  to  restore  them,  recovered  the  increased 
value  in  an  action.    It  cannot  then  be  said  that  the  agent* 
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Smyth  or  Kobertson  had  any  power  to  bind  the  plaintifFto 
any  thing  that  he  would  not  have  been  bound  to  do  if  the 
goods  had  only  been  stopped  in  transitu,  even  if  they  had 
expressly  endeavoured  to  do  more;  but  they  did  not  by  any- 
thing, that  was  said  at  all  events,  do  more  than  ask  the 
debtors  to  hold  the  goods  subject  to  the  plaintiff's  order, 
which  fell  short  of  a  repurchase  at  the  original  or  any 
other  price ;  and  they  did  not  attempt  or  offer  in  terms  to 
release  the  plaintiff's  claim. 

Under  these  circumstances  the  goods  having  become  the 
property  of  the  debtors  McClung,  Briggs  &  Co.,  and  being 
of  a  greater  value  than  $^0,  to  retransfer  the  property  in 
them  to  the  plaintiff  it  was  necessary  that  there  should 
have  been  some  memorandum  in  writing  shewing  the 
terms  of  the  transfer,  or  some  other  act  sufficient  to  take 
the  transaction  out  of  the  operation  of  the  Statute  of 
Frauds  in  order  to  revest  the  goods  in  the  plaintiff. 

In  arriving  at  this  conclusion  I  cannot  say  that  my 
mind  has  been  free  from  doubt  as  to  whether  the  trans- 
action is  within  the  l7th  section  of  the  statute  or  not. 
As  a  resale  it  would  clearly  be  so.  But  though  clearly  the 
goods  were  in  the  possession  of  McClung,  Briggs  &  Co.,  it 
does  not  seem  so  plain  that  parties,  situated  as  the  plaintiff 
and  Messrs,  McClung,  Briggs  &  Co.,  were,  the  latter  could 
not  be  allowed  to  say,  under  the  circumstances,  "  we  do  not 
wish  to  keep  your  goods;  we  cannot  pay  for  them  and 
wish  you  to  take  them  back;"  and  the  plaintiff  assenting 
thereto,  why  from  the  time  of  such  assent  the  former 
should  not  be  deemed  and  treated  as  bailees  of  the  goods, 
holding  them  for  the  plaintiff's  benefit,  without  violating 
the  said  provisions  of  the  Statute  of  Frauds. 

Had  an}^  consideration  been  stated  between  the  plaintiff's 
agent  and  McClung,  Briggs  &  Co.,  for  the  latter  assuming 
the  position  of  bailees,  I  should  have  been  disposed  to 
adopt  the  view  that  the  transaction  was  not  within  the 
Statute,  and  was  valid. 

In  the  absence  of  such  evidence,  I  think  I  cannot  say 
the  judgment  in  favor  of  the  defendant  McEwen,  entered 
at  the  trial,  was  wronor.    It  must,  therefore,  stand. 
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The  statement  of  this  conclusion,  as  the  credit  on  the  sale 
of  the  goods  had  not  expired  when  the  action  was  brought, 
makes  it  evident  that  the  judgment  against  McClung  and 
Briggs  must  be  set  aside,  and  judgment  of  dismissal  of  the 
action  be  entered  in  their  favour  also. 

The  authority  for  the  position  stated,  that  a  stoppage  in 
transitu  does  not  rescind  the  contract,  will  be  found  in 
Martindale  v.  Smith,  1  Q.  B.  389,  where  the  effect  of  a 
stoppage  in  transitu  was  stated  as  follows,  at  p.  396  :  "  The 
vendor's  right,  therefore,  to  detain  the  thing  sold  against 
the  purchaser  must  be  considered  as  a  right  of  lien  till 
the  price  is  paid,  not  a  right  to  rescind  the  bargain." 

Rose,  J. — I  agree.  I  find  no  contract  or  agreement 
shown.  If  I  were  at  liberty  to  make  out  a  contract  such 
as,  in  my  opinion,  the  parties  would  have  assented  to  if 
Robertson  had  made  the  proposal  to  McClung,  it  would  be  : 
that  the  plaintiff  should  be  at  liberty  to  take  away  the 
goods  on  payment  of  the  amount  paid  by  McClung  for 
freight  and  duties,  and  receipting  the  account ;  and  upon 
such  terms  the  goods  were  held  subject  to  his  order. 

This  is  the  fair  effect  of  the  evidence  of  Robertson  and 
McClung,  as  it  seems  to  me. 

There  is,  however,  no  evidence  of  any  such  agreement; 
but  evidence  is  given  of  an  undertaking  to  hold  subject 
to  the  plaintiff's  order,  and  before  any  order  was  given  Mc- 
Clung assigned  to  the  defendant  McEwen. 

Even  if  an  oral  agreement  had  been  shewn,  such  as  I 
have  above  suggested,  it  would  seem  clear,  according  to 
Tempest  v.  Fitzgerald,  3  B.  &  Al.  680,  and  similar  cases 
cited  in  the  last  edition  of  Addison  on  Contracts,  Book  2, 
ch,  7,  p.  925,  that  there  was  no  acceptance  by  the  plaintiff, 
and  that  McClung  held  the  goods  subject  to  his  lien  for 
freight  and  duties,  and  the  right  to  be  discharged  from  all 
liability  for  the  purchase  money. 

In  Tempest  v.  Fitzgerald,  there  was  an  oral  agreement 
in  August  to  purchase  a  horse,  then  on  the  plaintiff  s  prem- 
ises, and  to  fetch  it  aw^ay  about  the  27th  of  September. 
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The  parties  understood  it  was  to  be  a  ready  money  bargain. 
The  defendant  at  the  time  was  visiting  at  the  plaintifi's 
house,  and  soon  after  left  and  returned  on  the  20th  of  Sep- 
tember. He  then  ordered  the  horse  to  be  taken  out  of  the 
stable,  he  and  his  servant  mounted,  galloped  and  leaped 
the  horse,  and  after  they  had  so  done  his  servant  cleaned 
him,  and  the  defendant  himself  gave  directions  that  a  roller 
should  be  taken  off  and  a  fresh  one  put,  and  that  a  strap 
should  be  put  upon  his  neck,  which  was  consequently  done. 
He  then  asked  the  plaintiffs  son  if  he  would  keep  it  for 
another  week.  He  said  that  he  would  do  it  to  oblige  him. 
The  defendant  then  said  he  would  call  and  pay  for  the 
horse  when  he  returned  from  the  Doncaster  Races,  about 
the  26th  or  27th  September.  He  returned  on  the  27th 
with  the  intention  of  taking  it  away,  but  the  horse  having 
died  on  the  26th  of  September  he  refused  to  pay  the  price. 

The  learned  Judge  at  the  trial,  Park,  J.,  left  it  to  the 
jury  to  say  if  the  defendant  had  exercised  acts  of  ownership; 
and,  if  so,  to  find  for  plaintiff,  which  they  did. 

On  motion,  the  Court,  Abbott,  C.  J.,  Bayley,  Holroyd,  and 
Best,  J  J.,  held  there  had  been  no  acceptance. 

Abbott,  C.  J.,  said,  that  the  defendant  had  no  right  of  pro- 
perty in  the  horse  until  the  price  was  paid ;  and  that  until 
then  he  could  not  exercise  any  right  of  ownership,  and  if 
he  had  at  that  time  ridden  away  with  the  horse,  the  plaintiff 
might  have  maintained  trover. 

It  seems  to  me  that  case  was  far  stronger  for  the  plain- 
tiff than  the  present  one;  and  that,  in  accordance  with  that 
decision,  we  must  hold  that  the  plaintiff  here  had  no  right 
of  property  in  the  goods  by  reason  of  what  occurred;  and 
accordingly  could  not  maintain  trover  against  these  defen- 
dants. 

Galt,  J.,  concurred. 

Judgment  accordingly. 
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[CHANCERY  DIVISION.] 

McArthur  V.  The  Queen. 

Aj)plication  for  timber  license — Notice  of  acceptance — Assir/nment  for  value 
— Petition  for  issue  of  same — Demurrer — Laches — Eule  as  between 
subjects  and  as  between  Grown  and  subject. 

McA.  filed  an  application  with  the  proper  Government  official  for  a  license 
to  cut  timber  upon  two  berths,  and  complied  with  the  usual  regulations, 
one  of  which  was  the  payment  of  a  certain  sum  for  ground  rent,  and 
his  application  was  duly  forwarded  to  the  Commissioner  of  Crown 
Lands  ;  but  owing  to  a  defective  survey  it  was  impossible  then  to  convey 
the  berths.  Subsequently  the  survey  difficulty  was  removed,  and  his 
application  as  to  one  of  the  berths  was  accepted  in  the  year  1861,  but 
he  having  removed  to  the  United  States  never  received  any  notice  of 
such  acceptance.  In  1881  he  first  heard  of  the  acceptance,  and  in  1884 
sold  all  his  interest  therein  for  $4,000.  B.  afterwards  became  entitled 
by  subsequent  assignments  for  value  to  all  McA.'s  interest,  the  assign- 
ments being  duly  filed  in  the  Crown  Lands  Department.  McA.  and  B., 
in  1884  joined,  in  a  petition  of  right  for  the  issue  of  the  license,  and  the 
Attorney  General  demurred  to  the  same, 

Held,  that  there  was  no  laches  on  the  part  of  McA.  in  not  enforcing  a 
right  which  he  did  not  know  existed,  and  there  was  no  intention  on  his 
part  to  abandon  the  right  when  he  did  become  aware  of  it,  as  he  treated 
it  as  a  valuable  asset.  As  between  subjects  a  delay  of  four  years  would 
probably  be,  under  ordinary  circumstances,  a  defence  to  a  claim  for 
specific  performance  ;  but  under  the  facts  in  this  case  a  vendor  would 
not  be  allowed  to  set  up  such  a  defence. 

Held,  also,  that  as  the  assignments  were  duly  filed,  and  the  Crown  had 
the  power  of  forfeiting  the  claim  for  non-payment,  and  did  not  do  so, 
even  were  the  rule  between  subjects  to  apply,  it  would  not  be  a  bar  in 
this  case. 

Semble.  It  may  be  doubted  whether  the  same  rule  should  apply  to  the 
Crown,  and  whether  the  subject  should  not  have  the  right  to  a  comple- 
tion of  the  purchase  at  any  time  before  it  has  been  forfeited. 

This  was  a  petition  of  right  filed  by  Peter  Alexander 
McArthur  and  Alexander  Barnett  as  suppliants,  against 
Her  Majesty  The  Queen  as  respondent. 

The  petition  set  out  that  in  the  year  1854  the  Crown 
w^as  seized  in  fee  of  certain  lands  as  timber  limits  ;  that  in 
the  same  year  licenses  were  granted  to  cut  timber  thereon, 
subject  to  certain  regulations  of  the  year  1851,  the  chief 
•of  which  were  as  follows :  that  applications  were  to  be 
made  to  A.  J.  Russell,  surveyor  of  Crown  timber  licenses : 
that  applications  were  to  be  in  writing  describing  the 
land  for  which  a  license  was  required  :  that  a  gro  und  rent 
should  be  exacted  in  addition  to  the  established  duties: 
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that  the  ground  rent  should  be  doubled  when  the  limit  or 
berth  had  not  been  worked  upon  :  that  no  limit  should  be 
forfeited  for  non-occupation  if  the  increased  ground  rent 
was  duly  paid  :  that  vacant  berths  were  to  be  granted  to  the 
first  applicants,  ground  rent  received  was  to  be  returned  to 
the  applicant  if  the  berth  asked  for  could  not  be  made  good 
to  him  :  that  licentiates  who  had  complied  with  all  the 
regulations  would  be  entitled  to  renewals  :  that  when  an 
application  could  not  be  decided  upon  until  the  result  of 
some  pending  survey  might  be  made  the  applicant  was  to  be 
allowed  a  certain  time  (different  in  different  districts)  to 
take  out  a  license  after  the  notification  of  the  result  if  in 
his  favor  had  been  sent  to  his  address :  that  transfers  of 
berths  were  to  be  in  writing,  and  if  not  found  objectionable 
by  the  Crown  Land  Department,  or  agent  for  granting  of 
licenses,  to  be  valid  from  the  date  on  which  they  were 
deposited  in  the  hands  of  the  latter. 

The  petition  also  set  other  regulations  prescribed  in  the 
years  1866  and  1869  respectively,  but  which  are  not 
material  for  the  purposes  of  this  report. 

The  petition  also  alleged  that  at  the  time  of  the  appli- 
cation thereinafter  mentioned,  and  up  to  the  present  time 
it  was  the  custom  of  the  Crown  to  grant  renewals  of 
licenses  issued  to  applicants,  and  such  custom  was  recog- 
nized, and  as  such  licenses  had  been  valuable  assets  for 
years  past  the  hoour  of  the  Crown  was  pledged  to  grant 
renewals  of  the  licenses  upon  payment  of  the  dues  pro- 
vided for  by  such  licenses. 

In  the  year  1854  Peter  Alexander  McArthur,  at  that 
time  of  the  village  of  Bytown,  in  the  province  of  Canada, 
duly  made  and  filed  an  application  with  A.  J.  Eussell,  the 
proper  official,  for  a  license  to  cut,  remove,  and  dispose  of 
timber  upon  two  timber  berths  containing  about  100 
square  miles  (fully  described.) 

At  the  time  of  making  said  application  he  paid  £12  10s. 
being  the  ground  rent,  and  fulfilled  all  other  requirements 
and  regulations. 
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The  said  application  was  duly  forwarded  to  the  Com- 
missioner of  Crown  Lands,  but  it  was  then  impossible  to 
convey  said  berths  because  of  the  defective  surve}^ 

Subsequently  that  difficulty  was  removed,  and  in  or  about- 
the  year  1861  the  then  Supeiintendant  of  Woods  and 
Forests,  by  the  authority  of  the  Crown  Lands  Department, 
accepted  the  application  of  the  said  McArthur  for  one 
berth  containing  fifty  square  miles  (consideration  of  the 
application  for  the  other  berth  being  still  deferred)  and 
the  Commissioner  of  Crown  Lands  notified  the  said  A.  J» 
Russell  of  the  acceptance  of  such  application, and  instructed 
him  to  inform  the  applicant  McArthur  of  the  decision,  and 
that  a  license  would  be  granted  to  him  for  one  berth  on 
his  completing  payment  of  single  ground  rent  from  the 
date  of  his  application  within  three  months  of  the  time  of 
notification. 

Shortly  before  the  date  of  such  acceptance  the  said 
McArthur  had  removed  to  and  was  residing  in  the  United 
States  of  America,  and  the  fact  of  such  acceptance  was 
never  communicated  to  him  and  no  license  was  issued. 

In  or  about  the  year  1881  the  said  McArthur,  for  the 
first  time,  heard  of  the  acceptance  of  his  application  as  to 
one  berth,  and  by  instrument  in  writing,  dated  July  2, 1S81, 
he  sold,  assigned,  and  transferred  in  consideration  of  $4,000 
to  Edward  Selkirk  Skead  all  his  interest  in  the  same. 

In  and  by  a  certain  other  instrument  in  writing,  dated 
August  0,  1885,  the  said  Skead  sold,  assigned,  and  trans- 
ferred in  consideration  of  $8,000  to  Robert  Campbell  all 
his  interest  in  the  same. 

In  and  by  a  certain  other  instrument  in  writing,  dated 
February  10,  1885,  the  said  Campbell  assigned  all  his 
interest  in  the  same  to  the  suppliant  Barnett. 

The  assignments  were  duly  filed  in  the  Crown  Lands 
Department,  and  the  petition  claimed  the  issue  of  a  license 
to  Barnett,  and  to  be  paid  the  value  of  timber  and  saw 
logs  wrongfully  cut  and  removed  from  said  berth. 

To  this  petition  the  Attorney-General  demurred  and  the 
demurrer  was  argued  on  June  25th,  188 5, before  Proudfoot,J^ 
25 — VOL.  X  O.K. 
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Irving,  Q.C.,  for  the  demurrer.  The  Crown  takes  the 
position  that  as  between  vendor  and  vendee  delay  would 
he  a  defence,  and  here  the  delay  has  been  so  great  that  it 
amounts  to  an  abandonment.  In  1861  the  application 
ivas  accepted  and  nothing  was  done  for  twenty  years  : 
Van  Wag  1167'  v.  TerryheTvy,  5  Gr.  324.  The  deposit  made 
does  not  affect  laches :  Lehmann  v.  McArthur,  L.  R.  3  Ch. 
496.  The  whole  contract  must  be  rescinded:  Lindsay 
Fetvoleum  Go.  v.  Hurd,  L.  R  5  R  C.  221. 

Lash,  Q.  C,  and  Cassels,  Q.  C,  contra.  The  delay  here 
cannot  be  relied  on  by  the  Crown,  as  it  really  arose 
through  the  neglect  of  the  officers  of  the  Crown  in  not 
notifying  the  applicant  for  the  limits  that  his  application 
had  been  accepted.  The  applicant's  money  has  been 
retained,  and  the  limits  themselves  have  been  held  all 
these  years  ready  to  be  handed  over  in  accordance  with 
the  decision  of  the  Department  which  should  have  been 
communicated  to  the  applicant,  the  contract  has  thus 
been  kept  open.  The  applicant  and  the  suppliants  have 
shewn  by  their  acts  after  the  decision  of  the  department 
was  made  known  to  them  that  there  was  no  abandon- 
ment on  their  part,  and  it  is  too  late  for  the  Crown  now  to 
attempt  to  withdraw.  The  facts  stated  in  the  petition  of 
right  are  of  course  admitted  by  the  demurrer,  and  we 
contend  that  the  Court  cannot  hold,  as  a  matter  of  law, 
thafc  the  contract  has  been  abandoned  on  the  state  of  facts 
set  forth  in  the  petition. 

September  3,  1885.  Proudfoot,  J. — Upon  the  state- 
ments in  this  petition  I  think  the  demurrer  must  be  over- 
ruled. It  is  admitted,  by  demurring,  that  McArthur  never 
received  any  notification  of  the  acceptance  of  his  applica- 
tion for  one  berth,  and  that  he  only  became  aware  of  the 
fact  in  1881.  It  cannot  be  said  that  there  was  any  laches 
in  not  enforcino:  a  right  which  he  did  not  know  to  exist, 
and  for  the  same  reason  he  could  not  be  held  to  have 
abandoned  it.  The  delay  to  be  accounted  for  then  is  from 
1881.    That  there  was  no  intention  by  McArthur  or  his 
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assigns  to  abandon  the  right  during  that  time  is  clear 
from  their  deahng  with  it  as  an  asset  and  a  valuable  one , 
paying  large  sums  for  it. 

As  between  subjects  a  delay  of  four  years  would  prob- 
ably be  held  in  ordinary  circumstances  a  defence  to  a 
claim  for  specific  performance,  but  if  the  vendor  were 
aware  of  the  purchaser  treating  the  right  as  existing,  mak- 
ing sale  of  it,  and  it  passing  to  successive  purchasers  for 
large  sums  of  money,  and  making  no  objections,  and  giving 
no  warning  that  he  would  not  perform  the  agreement,  I 
apprehend  he  would  not  be  allowed  to  set  up  such  a 
defence. 

It  is  alleged  that  the  assignments  were  made  and  filed 
in  the  Crown  Lands  Office  as  required  by  the  regulations. 
The  Crown  must  be  taken  to  be  acquainted  with  them. 
But  the  Commissioner  makes  no  objection.  He  had  the 
power  of  forfeiting  the  claim  for  non-payment ;  it  does 
not  appear  that  he  did  so,  so  that  if  the  rule  between 
subjects  were  to  apply  it  would  not  be  a  bar  here. 

It  may  be  doubted,  however,  whether  the  same  rule 
should  apply  to  the  Crown,  and  whether  the  subject  should 
not  have  the  right  to  ask  for  the  completion  of  the  pur- 
chase at  any  time  before  it  has  been  forfeited. 

By  overruling  the  demurrer  I  do  not  determine  that  the 
plaintiff"  is  entitled  to  succeed.  It  may  turn  out  that  the 
statements  of  the  petition  are  not  facts,  and  other  facts 
may  be  brought  forward  depriving  the  petitioner  of  his 
equity,  and  the  ground  of  demurrer  may  be  again  argued 
at  the  hearing. 

The  Crown  has  leave  to  answer. 

G.  A.  B. 

Note.— This  action  was  subsequently  tried  on  October  17th,  1885, 
before  Proudfoot,  J.,  when  a  judgment  was  given  in  favour  of  the  plain- 
tifif. 
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Kegina  y.  The  St.  Catharines  Milling  and  Lumber 

Company. 

Indian  lands — Indian  reserves — Title  to  Indian  lands— Public  lands — Con- 
stitutional law — B.  N.  A.  Act,  sec.  91,  item  24,  sees.  6,  92,  item  5,  sees. 
109,  117. 

The  plaintiff  sought  to  restrain  the  defendants  cutting  timber  on  certain 
lands  within  the  territorial  limits  of  Ontario.  The  defendants  justified . 
under  a  license  from  the  Dominion  Government,  alleging  that  the  dis- 
trict in  question  was  until  recently  claimed  by  tribes  of  Indians :  that 
such  Indian  claims  were  paramount  to  the  claim  of  the  Province  of 
Ontario  ;  and  that  the  Dominion  had  by  purchase  acquired  the  said 
Indian  title,  and  that  by  reason  thereof  as  well  as  by  inherent  right  the 
Dominion  and  not  the  Province  was  alone  entitled  to  deal  with  the  said 
timber  limits. 

Held,  that  the  Indian  title  to  the  lands  in  question  was  extinguished  by 
the  Dominion  treaty  in  1873,  known  as  the  North- West  Angle  Treaty^^ 
No.  3,  and  the  extinction  of  title  procured  by  and  for  the  Dominion 
enured  to  the  benefit  of  the  Province  as  constitutional  proprietor  by 
title  paramount,  and  it  is  not  possible  for  the  Dominion  to  preserve  that 
title  or  transfer  it  in  such  wise  as  to  oust  the  vested  right  of  the  Pro- 
vince to  the  land,  as  part  of  the  public  domain  of  Ontario. 

The  territorial  jurisdiction  of  the  Dominion  extends  only  to  lands  reserved 
for  Indians. 

Before  the  appropriation  of  "reserves,"  the  Indians  have  no  proprietary 
right  to  the  soil,  but  have  merely  a  right  of  occupancy  in  their  tribal 
character,  and  have  no  claim  except  upon  the  bounty  and  benevolence^ 
of  the  Crown.  After  the  appropriation  they  become  invested  with  a 
legally  recognized  tenure  of  defined  lands  in  which  they  have  a  present*^ 
right  as  to  the  exclusive  and  absolute  usufruct,  and  a  potential  right  of 
becoming  individual  owners  in  fee  after  enfranchisement.  It  is  "lands 
reserved"  in  this  sense  for  the  Indians,  which  form  the  subject  of  legis- 
lation in  the  British  North  America  Act,  i.  e.,  lands  upon  which  or  by 
means  of  the  proceeds  of  which  after  being  surrendered  for  sale,  the 
tribes  are  to  be  trained  for  civilization  under  the  auspices  of  the  Domin- 
ion. Lands  ungranted  upon  which  Indians  are  living  at  large  in  their 
primitive  state  within  any  Province  form  part  of  the  Public  Lands,  and 
are  held  as  before  Confederation  by  that  Province  under  various  sections 
of  the  British  North  America  Act. 

History  of  the  public  lands  of  Ontario  from  the  time  of  their  acquisition 
by  the  Crown  till  they  became  subject  to  Provincial  legislative  control 
briefly  sketched. 

The  Canadian  policy  upon  Indian  questions  both  before  and  after  Con- 
federation, discussed. 

This  was  an  action  brought  by  Her  Majesty  the  Queen, 
on  the  information  of  the  Attorney  General  for  the  Province 
of  Ontario  against  the  St.  Catharines  Milling  and  Lumber 
Company,  claiming  amongst  other  things,  an  injunction 
restraining  the  cutting  of  timber  by  the  defendants  upon 
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certain  lands  lying  south  of  Wabigoon  Lake,  in  the  district 
of  Algoma. 

In  the  statement  of  claim  it  was  set  out  that  during  the 
season  of  the  year  1883,  the  defendants  without  permission 
from  the  Crown  or  the  Province  of  Ontario,  entered  upon 
certain  lauds  situate  in  and  the  property  of  the  Province 
of  Ontario,  lying- south  of  Wabigoon  Lake,  in  the  district 
of  Algoma,  and  cut  pine  timber  from  the  said  lands  amount- 
ing to  about  2,000,000  feet :  that  the  Canadian  Pacific 
Railway  ran  immediately  north  of  the  said  Wabigoon  Lake 
and  adjacent  thereto,  and  the  defendants  had  removed 
about  500,000  feet  of  the  said  logs  to  the  north  side  of 
the  lake,  alongside  the  railway,  and  intended  to  remove 
the  same,  with  the  object  of  having  it  cut  into  timber  :  that 
of  the  balance  of  2,000,000  feet  of  pine,  some  lay  on  the 
north  side  and  west  side  of  Wabigoon  Lake,  the  remainder 
being  in  the  streams  and  small  lakes  south  of  and  running 
into  the  said  lake  :  that  the  lands  upon  which  the  timber 
was  cut  were  lands  of  the  Province  of  Ontario,  and  the 
defendants  had  no  right,  or  title,  or  authority  whatever 
entitling  them  to  ejiter  upon  the  said  lands  and  cut  the 
timber  as  aforesaid:  and  the  plaintiff  claimed  a  declaration 
that  the  defendants  had  no  rights  in  respect  of  the  timber 
cut  on  the  said  premises,  and  that  the  same  might  be 
delivered  up  to  the  plaintiff :  that  the  defendants  might  be 
restrained  by  the  order  and  injunction  of  the  Court  from 
further  trespassing  on  the  said  lands,  and  from  cutting 
timber  thereon  :  that  the  defendants  might  be  restrained 
from  removing  the  timber  already  cut,  and  might  be 
ordered  to  pay  the  damage  sustained  by  the  said  wrongful 
acts,  and  the  costs  of  the  action. 

By  their  statement  of  defence,  the  defendants  alleged 
that  they  were  a  company  incorporated  under  the  pro- 
visions of  the  Canada  Joint  Stock  Company  Act,  1877,  for 
the  purpose  of  prosecuting  a  general  lumber  and  milling 
business  within  the  Dominion  of  Canada,  and  in  the  pro- 
secution of  such  business,  the  defendants,  during  April, 
1883, applied  to  the  Government  of  the  Dominion  of  Canada, 
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and  upon  payment  of  $4,125.52  obtained  permission  from 
the  Government  of  Canada  to  enter  upon  a  certain  tract 
of  timber  lands  situate  on  the  south  side  of  Wabigoon 
lake,  in  that  portion  of  the  Canadian  territory,  situated 
between  Lake  Superior  and  Eagle  lake,  which  was  the 
timber  land  referred  to  in  the  statement  of  claim:  that 
pursuant  to  the  leave  and  license  then  obtained  during 
the  lumbering  season  of  1883  and  1884,  the  defendants  did 
cut  about  2,000,000  feet  of  timber  on  the  said  tract  of 
timber  lands,  intending  to  remove  the  same :  that  the  said 
lands  and  the  timber  growing  thereon  were  not  the  pro- 
perty of  the  Province  of  Ontario,  but  of  the  Dominion  of 
Canada,  f^nd  of  the  Crown  as  represented  by  the  Dominion, 
of  Canada:  that  the  Government  of  Canada  acted  within  its 
power,  and  in  pursuance  of  its  rights  in  granting  to  them 
the  permission  and  license  to  cut  and  remove  the  tim- 
ber, and  they,  the  defendants,  had  acted  within  their  strict 
legal  rights :  that  the  tract  of  land  in  question,  together 
with  the  growing  timber  thereon,  was  with  other  land  in 
the  said  district  or  territory  until  recently  claimed  by  the 
tribes  of  Indians  who  inhabited  that  part  of  the  Dominion 
of  Canada,  and  that  the  claims  of  such  tribes  of  Indians 
had  always  been  recognized,  acknowledged,  admitted,  and 
acquiesced  in  by  the  various  Governments  of  Canada  and 
Ontario,  and  by  the  Crown,  and  that  such  Indian  claims 
were  as  to  the  lands  in  question  herein  paramount  to  the 
claim  of  the  Province  of  Ontario  or  of  the  Crown,  as  repre- 
sented by  the  Government  of  Ontario,  and  that  the  Govern- 
ment of  the  Dominion  of  Canada  in  consideration  of  a 
large  expenditure  of  money  made  for  the  benefit  of  the 
said  Indian  tribes,  and  of  payment  made  to  them  from 
time  to  time,  and  for  divers  other  considerations,  had 
acquired  the  said  Indian  title  to  large  tracts  of  lands  in 
the  said  territory,  including  the  lands  in  question  in  this 
action,  and  the  timber  thereon,  and  by  reason  of  the 
acquisition  of  the  said  Indian  title,  as  well  as  by  reason  of 
the  inherent  right  of  the  Crown,  as  represented  by  the 
Government  of  Canada,  the  Dominion  of  Canada,  and  not 
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the  Province  of  Ontario,  had  the  right  to  deal  with  the 
said  timber  lands,  and  at  the  time  of  the  granting  of  the 
said  leave  and  license  had,  and  still  have  full  powei*  and 
authority  to  confer  upon  the  defendants  the  rights,  powers,, 
and  privileges  claimed  by  them  as  aforesaid :  that  long- 
prior  to  the  purchase  by  the  defendants  of  the  right  to 
enter  on  the  said  lands  and  cut  the  timber,  and  at  the 
time  of  such  purchase,  the  Government  of  Canada  had 
been  and  were  exercising  control  over  the  said  timber 
lands,  and  they,  the  defendants,  made  the  aforesaid  pay- 
ments and  incurred  the  cost  of  cutting  the  said  timber  in 
good  faith,  and  the  belief  that  they  were  acquiring  a  good 
and  valid  title  thereto  :  and  the  defendants  submitted  that 
if  the  Court  granted  to  the  plaintiff  the  relief  claimed, 
payment  should  be  made  to  the  defendants  of  the  moneys 
so  expended  by  them. 

The  plaintiff  joined  issue  on  the  statement  of  defence. 

The  action  was  tried  on  May  ISth,  1885,  at  Toronto,, 
before  Boyd,  C. 

The  Attorney -General  jor  Ontario  for  the  plaintiff. 
We  say  that  there  is  no  Indian  title  at  law  or  in  equity. 
The  claim  of  the  Indians  is  simply  moral  and  no  more. 
They  have  no  legal  or  equitable  estate  in  the  lands 
Bown  V.  West,  1  O.  S.  287 ;  Church  v.  Fenton,  28  C.  P. 
384,  1  Cart.  831.  See  also  Kent's  Com.,  12th  ed.,  voLP^(' 
1,  p.  257,  as  to  Indian  lands  and  titles,  and  Johnston  v. 
Mcintosh,  8  Wheat.  543.  Indians  have  only  a  right  of 
occupancy,  subject  to  a  right  to  extinguish  the  same  by 
conquest  or  purchase.  See  Washburn  on  Real  Property,, 
vol.  3,  p.  186.  A  deed  from  Indians  simply  extinguished^ 
but  did  not  transfer  their  claims.  The  United  States,  as  a 
country,  have  a  "  right  of  pre-emption  "  as  to  these  claims 
of  Indians.  That  is  not  so  with  us.  For  the  nature  of 
Indian  title  see  Appendix  E.  E.  E.  of  Journals  of  the  Legis- 
lative Council  of  Canada,  Vol.  4,  (1844-5).    The  question  is. 
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to  whom  do  lands  pass  under  the  British  North  America 
Act  in  regard  to  which  there  was  no  treaty  with  Indians  till 
after  Confederation  ?  If  surrender  took  place  before  Con- 
federation they  would  pass  to  the  Province,  and  the  same 
is  the  effect  of  surrender  after  Confederation :  B.  N.  A. 
Act,  sees.  108,  109,  117;  Attorney- General  of  Ontario  v. 
Mercer,  L.  R.  8  App.  Cas.  767.  If  there  is  a  trust  or  an 
interest  in  Indians,  then  by  sec.  109  the  lands  goes  subject 
to  the  trust  or  interest.  The  only  provision  of  a  contrary 
tendency  is  sec.  91,  item  24  :  *'  Indians  and  lands  reserved 
for  Indians."  But  that  does  not  help  the  defendants, 
because  that  relates  to  the  jurisdiction  of  the  Dominion 
Parliament  in  making  laws  ;  it  does  not  touch  ownership. 
The  Dominion  has  passed  no  laws  on  this  subject ;  there  is 
only  the  executive  act,  not  legislation.  Compare  the  case 
of  British  Columbia  and  its  admission  into  the  Union : 
B.  N.  A.  Act,  sec.  146 ;  Order  in  Council,  Stats,  of  1872, 
{D),  p.  Ixxxiv  seq.  All  executive  action  has  not  been 
withheld  in  the  other  Provinces,  until  Indian  titles  have 
been  dealt  with.  This  should  be  judicially  recognized  by 
the  Court.  Surrenders  are  not  usual  in  Lower  Canada : 
See  App.  T,  of  Journals  of  the  Legislative  Assembly  of 
Canada,  vol.  6,  (1847.)  In  this  Province,  Indians  are  con- 
sulted only  out  of  endeavour  to  satisfy  the  Indians.  This, 
however,  is  mere  matter  of  practice.  The  British  Columbia 
Sessional  Papers  for  1876  collect  Indian  papers  for  British 
Columbia  for  a  number  of  years.  See  at  p.  11,  by  which 
it  appears  a  fee  in  Indians  was  never  acknowledged  ;  their 
title  is  of  a  possessory  nature,  satisfied  by  allocating 
reserves.  See  also  Revised  Statutes  of  New  Brunswick, 
1854,  ch.  85;  New  Brunswick  Journals,  1837-1838;  lb. 
1857-1858,  at  p.  483 ;  Ik  1868  ;  Quebec  Sessional  Papers, 
vol.  1,  No.  1,  p.  69  ;  Journals  of  the  Legislative  Assembly 
of  Canada,  vol.  16,  appendix  No.  21.  See  also  the  opinion 
given  over  two  hundred  years  ago  by  English  counsel : 
Documents  relating  to  the  Colonial  History  of  the  State  of 
New  York,  vol.  13,  p.  486  (a).    There  is  a  great  distinction 

(a)  This  opinion  is  set  out  verbatim  in  a  footnote  to  the  judgment  infra. 
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between  the  interest  of  Indians  in  unsurrendered  lands, 
and  in  reserves  for  Indians.  In  the  latter  they  have  an 
equitable  interest,  but  have  no  power  of  alienation.*^  For 
statutes,  etc.,  mentioning  "reserves,"  see  C.  S.  C.  ch.  9,  sees. 
10,  18;  C.  S.  L.  C.  ch.  14,  sec.  3;  27-28  Vic.  ch.  68; 
10  Geo.  IV.  ch.  3;  Revised  Statutes  of  Nova  Scotia,  1851, 
ch.  28 ;  Statutes  of  British  Columbia,  38  Vic.  No.  5,  sec.  60  : 
Journals  of  the  House  of  Assembly  of  Upper  Canada, 
1828,  p.  107;  Ih.  1829,  p.  47;  Ih.  1836,  p.  156.  The  Pro- 
'Clamation  of  1 763  was  merely  a  provisional  arrangement. 
It  is  expressly  repealed  by  the  Quebec  Act  of  1774,  14 
Geo.  III.  ch.  83.  This  claim  of  the  defendants  is  a  new 
one  recently  set  up  ;  the  claims  of  Ontario  were  recognized 
during  the  boundary  disputes.  See  report  of  the  Minister  of 
Justice  of  June  3rd,  1874.    See  also  Hans.,  vol.  2,  p.  1456. 

W,  Cassels,  Q.  C,  on  the  same  side.  United  States 
Statutes  Vol.  7  gives  the  Indian  treaties.  Many  United 
.States  cases  refer  to  reserved  lands,  and  are  not  in  point. 
Keference  may  be  made  to  the  treaty  of  August  9th,  1836 : 
Appendix  to  the  Journal  of  the  House  of  Assembly  of 
U^pper  Canada,  Session  1837-1838,  p.  180;  2  Vic.  ch.  15  ; 
31  Vic.  ch.  42  (D.);  32-33  Vic.  ch.  6  (D.);  Kent's  Comm.  12th 
ed.  vol.  1,  p.  259  ;  Fletcher  v.  Feck,  6  Cranch  S.  C.  U  S.  87, 
at  p  142;  Meigs  v.  McGlung's  Lessee,  9  ib.  11;  Clcirh  v. 
Bmith,  13  Pet  (S.  C.  U.  S.)  195  ;  Sessional  Papers  of 
Dominion  of  Canada,  vol.  9,  session  1880-1,  paper  No.  86. 

D.  McCarthy,  Q.  C,  for  the  defendants.  The  proclama- 
tion of  the  King  after  the  session  of  Quebec  dealt  with  the 
question  of  Indian  title :  Appendix  T.  of  Sessional  Papers. 
1847.  The  proclamation  did  deal  with  the  territory  in 
question,  because  it  is  territory  draining  into  the  Atlantic 
ocean.  The  height  of  land  forms  the  watershed  between 
the  two  oceans.  This  has  not  been  repealed  so  far  as 
Indians  are  concerned.  It  is  recited  in  the  statute  of  1 774 , 
and  is  varied  only  as  to  the  Roman  Catholic  population. 
Nations  and  tribes  of  Indians  under  the  protection  of  the 
British  Crown  have  well  defined  and  recognised  rights. 
See  10  Geo.  IV.  ch.  3 ;  5  Will.  IV.  ch.  27  ;  7  Will.  IV. 

26— VOL.  X  O.K. 
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cli.  118.  The  distinction  between  Indian  and  public 
lands  is  this  :  Indian  lands  are  those  held  by  Indians,  and  ^ 
not  yet  ceded  or  surrendered  to  the  Crown:  See  the  Map  in 
Sessional  Papers,  1847.  When  surrendered  they  become 
public  lands.  See  2  Vic.  ch.  14;  12  Vic.  ch.  9,  '<md^ 
ch.  31;  13-14  Yic.  ch.  42,  ch.  74;  14-15  Vie.  ch.  106; 
16  Vic.  ch.  159;  20  Vic.  ch.  26:  C.  S.  C.  ch.  9,  sec.  10;, 
C.  S.  U.  C.  ch.  81,  sees.  25,  33,  34;  Worcester  v.  State 
of  Georgia,  6  Pet.  (S.  C.  U.  S.)  515  ;  The  Cherokee  Nation 
V.  The  State  of  Georgia,  5  ib.  1 ;  Minter  v.  Shirley,  45 
Miss.  370.  I  refer,  also,  to  Professor  Ellis's  work  on 
The  Red  Man  and  the  White  Man,  p.  478  (6).  England 
has  always  recognized  the  rights  of  Indians  to  possession 
and  occupancy  to  the  exclusion  of  every  one,  that  is  all 
rights  except  that  of  alienation.  See  The  United  States 
V.  Clarke,  5  Pet.  168;  Fegan  v.  McLean,  29  U.  C.  K  202  ; 
VanVleck  v.  Stewart,  19  U.  C.  R.  489.  At  Confederation, 
the  lands  known  as  Indian  lands  formed  no  part  of  the 
assets  of  the  Province.  Indians  held  them,  and  might 
continue  to  hold  for  generations.  When  they  parted  with 
any  portion  of  them  from  time  to  time,  it  was  on  the 
assumption  that  sufficient  consideration  would  be  paid  to 
them  for  it.  Sec.  91  of  B.  N.  A.  Act  did  not  deal  with 
Indian  lands  any  more  than  with  lands  of  private  owner?. 
The  Provinces  deal  with  the  sale  of  public  lands,  but  the 
right  to  deal  with  Indians  and  to  accept  their  surrender  is.  U 
in  the  Dominion :  GImrch  v.  Fenton,  5  S.  C.  R.  239.  The 
Parliament  of  Canada  alone  has  power  to  deal  with  the 
Indians,  because  they  are  wards  of  the  Crown  of  England, 
represented  by  the  Governor-General.  This  throws  light 
on  sec.  91  of  B.  N.  A.  Act.  The  Province  should  have  the 
right  to  legislate  about  Indian  reserves  if  they  are  provin- 
cial property,  but  this  is  not  so  by  the  very  terms  of  the 
B.  N.  A.  Act.  Indian  lands,  when  surrendered,  cannot 
pass  to  the  Province.    The  power  to  deal  with  Indians 

(6)  The  Red  Man  and  the  White  Man  in  North  America,  from  its 
Discovery  to  the  Present  Time.  By  George  E.  Ellis.  Little,  Brown  & 
Co.,  Boston. 
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rests  with  the  Dominion  authorities,  and  not  the  ProvinciaL 
The  Dominion  alone  has  a  right  to  accept  the  surrender  of 
Indian  lands.  The  Dominion  pays  for  it,  and  why  should 
it  not  have  it  ?  In  Church  v.  Fenton,  the  patent  was  in 
surrendered  Indian  lands,  and  was  from  the  Dominion. 
See  the  Dominion  Acts  31  Vic.  ch.  42,  sees.  5,  6 ;  36  Vic. 
ch.  4,  sees.  1,  3;  39  Vic.  ch.  18,  sees.  2,  11 :  and  the  Hon. 
Alex.  Morris's  work  on  Indian  Treaties,  p.  299  (c). 

Creelman,  on  the  same  side,  referred  to  United  States 
Statutes  at  large,  vol.  7,  p.  1  seq.,  where  the  Indian  treaties 
are  to  be  found :  Story  on  the  Constitution,  4th  ed.,  vol. 
1,  ch.  1,  sees.  6,  7,  37,  38  ;  Gaines  v.  Nicholson,  9  How.  S.  C. 
356;  Fitch  v.  McCrimmon,  30  C.  P.  183 ;  Foran  v.  Mcln- 
tyre,  45  U.  C.  R.  288 ;  Wheeler  v.  Me-shing-go-me-sia,  30 
Ind.  402. 

The  Attorney-General,  in  reply.  The  territory  now 
claimed  as  Indian  reserves  is  practically  equivalent  to  half 
the  whole  country.  There  is  no  inconsistency  in  letting 
the  Dominion  deal  with  Indians,  and  yet  give  the  lands 
when  surrendered  to  the  particular  Province.  The  question 
is  as  to  "  Indian  Reserves,"  that  is  the  term  used  and  to 
be  construed. 

June  10th,  1885.  Boyd,  C— Tne  Province  of  Ontario 
seeks  the  intervention  of  the  Court  in  order  that  the  St. 
Catharines  Milling  and  Lumber  Company  may  be  res- 
trained from  trespassing  and  cutting  timber  on  lands 
claimed  by  the  Province.  The  defendants  justify  under 
license  obtained  from  the  Government  of  Canada  in  April, 
1883,  by  virtue  of  which  they  assert  the  right  to  cut  over 
timber  limits  on  the  south  side  of  Wabigoon  (or  Wabegon) 
Lake,  in  that  portion  of  Canada  situated  between  Lake 
Superior  and  Eagle  Lake.  The  defendants  further  plead 
specially  that  the  place  in  question  forms  part  of  a 

(c)  The  Treaties  of  Canada  with  the  Indians  of  Manitoba  and  the 
North -West  Territories.  By  the  Hon.  Alexander  Morris,  P.  C,  late 
Lieutenant-Governor  of  Manitoba,  the  North- West  Territories,  and  Kee- 
wa-tin.    Willing  &  Williamson,  Toronto,  1880. 
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district  till  recently  claimed  by  tribes  of  Indians,  who  inha- 
Hted  that  part  of  the  Dominion,  and  that  such  claims  have 
always  been  recognized  by  the  various  Governments  of 
Canada  and  Ontario,  and  by  the  Crown  ;  that  such  Indian 
■claims  were  paramount  to  the  claim  of  the  Province  of 
Ontario,  and  that  the  Dominion  have  by  purchase  acquired 
the  said  Indian  title,  and  by  reason  thereof,  as  well  as  by 
inherent  right,  the  Dominion  and  not  the  Province  is  alone 
entitled  to  deal  with  the  said  timber  limits. 

It  is  admitted  that  these  timber  lands  are  within  the 
territorial  limits  of  Ontario,  as  determined  by  the  recent 
decision  of  the  Privy  Council.  That  decision  finally  ascer- 
tained the  boundaries  assigned  to  the  old  Province  of 
Quebec  by  the  Imperial  Statute,  14  Geo.  III.,  ch.  83, 
€ommonly  called  "  The  Quebec  Act."  By  that  Act,  passed 
in  1774,  it  was  intended  to  provide  for  the  permanent 
government  of  the  newly  acquired  domain,  and  to  super- 
sede the  provisional  system  introduced  b}^  the  Royal 
Proclamation  of  1763.  By  the  fourth  article  of  the  Treaty 
of  Paris  (February  10th,  1763)  France  ceded  Canada  with 
all  its  dependencies  to  the  Crown  of  Great  Britain.  In 
October  of  the  same  year  the  King's  Proclamation  erected 
within  part  of  the  ceded  territories,  the  new  gov- 
ernment of  Quebec,  the  western  extension  of  which  was 
placed  at  the  end  of  Lake  Nipissing.  It  was  speedily 
found  that  this  boundary  excluded  a  large  extent  of  settled 
country  which  was  left  without  civil  government,  as 
appears  by  the  preamble  to  the  Quebec  Act,  and  this  was 
cured  by  fixing  the  interior  boundaries  on  the  lines  now 
-established  as  the  western  limit  of  Ontario. 

The  legal  and  c(mstitutional  effect  of  the  conquest  of 
Quebec  and  the  cession  of  Canada  was  to  vest  the  soil  and 
ownership  of  the  public  land  in  the  Crown,  and  to  subject 
the  same  to  the  Royal  prerogative.  The  French  and 
Indian  populations  that  remained  in  the  country  became, 
by  the  terms  of  capitulation,  the  subjects  of  the  King.  So 
far  as  the  latter  were  concerned,  it  was  stipulated  in  the 
articles  of  capitulation  concluded  at  Montreal  (on  Sept.  8th, 
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1760)  between  Major-General  Amherst  and  the  Marquis 
de  Vaudreuil  as  follows:  "Article  xl:  The  Savages  or  Indian 
allies  of  His  Most  Christian  Majesty  shall  he  maintained 
in  the  lands  they  inhabit  if  they  choose  to  remain  there : 
they  shall  not  be  molested  on  any  pretence  whatsoever  for 
having  carried  arms  and  served  His  Most  Christian 
Majesty ;  they  shall  have,  as  well  as  the  French,  liberty  of 
religion,  and  shall  keep  their  missionaries.  Granted!' 

In  1791  the  old  Province  of  Quebec  was  divided  into 
Upper  Canada  and  Lower  Canada  by  Imperial  Statute  81 
George  III.  ch.  81,  which,  while  enlarging  the  rights  of 
self  government,  made  provision  in  section  48  for  the 
reservation  of  alFacts,  "  which  shall,  in  any  manner  relate 
to,  or  affect  the  King's  prerogative  touching  the  granting 
the  waste  lands  of  the  Crown  within  the  said  Provinces'* 
in  order  that  they  might  be  submitted  to  the  British  Par- 
liament before  receiving  the  King's  assent.  The  custody,, 
control,  and  ownership  of  all  public  lands  in  Upper  Canada 
was  transferred  to  the  Provincial  Government  in  1837  by 
the  Act  7  Will.  lY.  ch.  118,  to  which,  after  being  duly 
reserved,  the  royal  assent  was  given.  In  1840  the 
Imperial  Parliament  re-united  the  Provinces  of  Upper 
and  Lower  Canada  as  one  Province  by  the  name  of  Canada 
(see  8-4  Vic.  ch.  85)  a  union  which  subsisted  till  super- 
seded by  the  larger  union  accomplished  by  the  British 
North  America  Act.  There  being  a  like  reservation  as  to 
waste  land  in  section  42  of  the  Union  Act,  it  was  by  statute 
4-5  Vic.  ch.  100  of  Canada  declared  that  it  was  expedient 
to  provide  a  law  applicable  to  all  parts  of  the  Province  for 
the  disposal  of  public  lands  therein.  Such  a  law  was 
embodied  in  this  enactment  which  received  Her  Majesty's 
assent  on  May  30th,  18^2.  The  comprehensiveness  of  this 
Act  is  manifested  by  12  Vic.  ch.  81,  which  applies  it  to 
all  lands  of  which  the  legal  estate  is  in  the  Crown  whether 
held  by  Her  Majesty  for  the  public  uses  of  the  Province, 
or  in  the  nature  of  a  trust  for  some  charitable  or  other 
purpose  (sees.  1  and  2.)  Section  4  shews  that  it  rovers 
lands  "  purchased  from  the  Indians,"  e.  g.,  the  Huron 
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tract."  By  another  Act  o£  the  same  year,  (12  Yic.  ch.  30,) 
provision  is  made  for  granting  licenses  to  cut  timber  on 
the  ungranted  lands  of  the  Province,  elsewhere  therein 
referred  to  as  growing  on  the  "  public  lands  of  the 
Province,"  and  by  section  7  these  are  enumerated  as 
"Crown,  clergy,  school,  or  other  public  lands  of  the 
Province."  This  is  consolidated  in  the  Consolidated 
Statutes  of  Canada,  ch.  23. 

Such  is  a  brief  sketch  of  the  history  of  the  public  lands 
of  Ontario  from  the  time  of  their  acquisition  by  the 
Crown  till  they  became  subject  to  provincial  legislative 
control. 

The  colonial  policy  of  Great  Britain  as  it  regards  the 
claims  and  treatment  of  the  aboriginal  populations  in 
America,  has  been  from  the  first  uniform  and  well-defined. 
Indian  peoples  were  found  scattered  wide-cast  over  the 
continent,  having,  as  a  characteristic,  no  fixed  abodes,  but 
moving  as  the  exigencies  of  living  demanded.  As  heathens 
and  barbarians  it  was  not  thought  that  they  had  any  pro- 
prietary title  to  the  soil,  nor  any  such  claim  thereto  as  to 
interfere  with  the  plantations,  and  the  general  prosecution 
of  colonization.  They  were  treated  ''  justly  and  graciously," 
as  Lord  Bacon  advised,  but  no  legal  ownership  of  the  land^ 
was  ever  attributed  to  them.  The  Attorney-General  in 
his  argument  called  my  attention  to  a  joint  opinion  given 
by  a  "multitude  of  counsellors,"  about  1675,  touching  land 
in  New  York,  while  yet  a  province  under  English  ruJe.  (d) 

[d)  The  opinion  referred  to  was  as  follows  : 

Councells  opinions  concerning  Coll.  Nicholls  pattent  and  Indian  pur- 
chases. 

The  land  called  N.  York  &  other  parts  in  America  now  called  N. 
East  Jersey,  was  first  discovered  by  Sebastian  Oobbitt  a  subject  of  Eng- 
land in  King  Henery  ye  7th  time  about  180  years  since  &  afterwards 
further  by  Sr  Walter  Raleigh  in  ye  Reign  of  Queen  Eliz.  and  after  him 
by  Henery  Hudson  in  ye  Reign  of  King  James  and  also  by  the  Lord 
Delaware  and  begun  to  be  planted  in  ye  year  1614  by  Dutch  &  English  ; 
the  Dutch  placed  a  Goveruour  there  but  upon  complaint  made  by  the 
King  of  England  to  ye  States  of  Holland  the  sd  States  Disown'd  ye  Bis- 
ness  &  Declared  it  w^as  only  a  private  Undertaking  of  ye  West  India 
-Company  of  Amsterdam  So  ye  King  of  England  G-ranted  a  Oomison  to 


X.] 


REGINA  V.  ST.  CATHARINES  MILLING  CO. 


207 


I  think  it  accurate!}'  states  the  constitutional  law  in  these 
words  : 

"  Though  it  hath  been  and  still  is  the  usual  practice  of 
all  proprietors  to  give  their  Indians  some  recompense  for 
their  land,  and  so  seem  to  purchase  it  of  them,  yet  that  is 
not  done  for  want  of  sufficient  title  from  the  King  or 
Prince  who  hath  the  right  of  Discovery,  but  out  of  pru- 
dence and  Christian  charity  least  otherwise  the  Indians 
might  have  destroyed  the  first  planters  (who  are  usually 
too  few  to  defend  themselves)  or  refuse  all  Commerce  and 

Sr  Edward  Layden  to  plant  these  parts  calling  them  New  Albion  &  ye 
Dutch  Submitted  themselves  to  ye  English  G-overmt.  but  in  King  Charles 
ye  1st  Reign  ye  troubles  in  England  breaking  forth  the  English  not 
minding  to  promote  these  New  plantations  because  of  ye  troubles  ye 
Dutch  pretended  to  Establish  a  Gover't  there  again  untill  ye  year  1660 
"W'hen  afterwards  it  was  reduced  under  ye  English  Govermt  &  included  & 
Ratified  in  ye  peace  made  between  England  &  Holland  then  it  was  granted 
to  ye  Duke  of  York  ]6Qi  who  ye  same  year  Granted  it  to  ye  Ld  Barckley 
&  Sr  George  Cartrett  betwixt  ye  Dukes  Grant  to  ye  Ld  Barckley  &  Sr 
George  Cartrett  and  notice  there  of  in  America  Several  persons  took 
Grants  of  Land  from  Coll.  Nicholis  ye  Dukes  Govenr;  Severall  of  ye 
planters  have  purchased  of  ye  Indians  but  Refuse  to  pay  any  acknowledge- 
ment to  ye  Kings  Grantees. 

Q  1st  Wither  ye  Grants  made  by  Coll.  Nicholls  are  good  agt  the 
Assigns  of  ye  Ld  Berckley  &  Sr.  George  (Cartrett. 

Q  2nd  Wither  the  Grants  from  ye  Indians  be  sufficient  to  any  planter 
without  a  Grant  from  ye  King  or  his  Assignes. 

Ans.  Tst.  To  ye  first  Question  the  Authority  by  which  Coll.  Nicholls 
Acted  Determined  by  ye  Dukes  Grant  to  ye  Ld  Berckley  &  Sr  George 
Cartrett  &  all  Grants  made  by  him  Afterwards  (tho  according  to  ye 
Comison)  are  void  for  ye  Delegated  power  wch  Coll.  Nicholls  had  of 
making  Grantes  of  ye  Land  could  last  no  Longer  then  his  Master's  Interest 
who  gave  him  yt  power  &  ye  having  or  not  having  notice  of  ye  Dukes 
Grant  to  ye  Lord  Berckley  &  Sr  George  Cartrett  makes  no  difference  in 
ye  Law  but  ye  want  of  Notice  makes  it  Great  Equity  yt  ye  present 
propritrs  Should  Confirm  Such  Grants  to  ye  people  who  will  submitt  to 
the  Comissions  &  payments  of  the  present  proprietors  Quitt  rents  other 
wise  they  may  Look  Upon  them  as  Desseizers  &  treat  them  as  such. 

Answ.  To  the  2d  Question  by  ye  Law  of  Nations  if  any  people  make 
Discovery  of  any  Country  of  Barbarians  the  Prince  of  yt  people  who  make 
ye  Discovery  hath  ye  Right  of  ye  Soyle  &  [Govermt  of  yt  place  &  no 
people  can  plant  there  without  ye  Consent  of  ye  Prince  or  of  such  persons 
to  whom  his  rights  is  Devoulved  &  Conveyed  the  Practice  of  all  Planta- 
tions has  been  according  to  this  &  no  people  have  been  Suffered  to  take 
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Conversation  with  the  planters,  and  thereby  all  hopes  of 
converting  them  to  the  Christian  faith  would  be  lost.  In 
this  the  Common  law  of  England  and  the  Civil  law  doth 
agree.  *  *  '  Though  some  planters  have  purchased  from 
the  Indians  yet  having  done  so  without  the  Consent  of 
the  Proprietors  for  the  time  being,  the  title  is  good  against 
the  Indians  but  not  against  the  Proprietors  without  a 
confirmation  from  them  upon  the  usual  terms  of  other 
Plantations," — Vol.  xiii.  "  Documents  relating  to  Colonial 
History  of  the  State  of  New  York,"  p.  486.  ^ 

up  Land  but  by  ye  Consent  &  Lycence  of  ye  Govr  or  proprietors  under  ye 
princes  title  whose  people  made  ye  First  Discovery  &  upon  their  Sub- 
mition  to  ye  Laws  of  ye  Place  &  Contribution  to  ye  Publick  Charge  of 
the  place  &  ye  payment  of  Such  Rent  &  other  Value  for  ye  Soile  as  ye 
Proprietrs  for  ye  time  being  Pequire  and  tho  it  hath  been  &  Still  is  ye 
Usuall  Practice  of  all  Proprietrs  to  give  their  Indians  Some  Pecompence 
for  their  Land  &  Seem  to  Purchase  it  of  them  yet  yt  is  not  done  for  want 
of  Sufficient  title  from  ye  King  or  Prince  who  hath  ye  Right  of  Discovery 
but  out  of  Prudence  &  Christian  Charity  Least  otherwise  the  Indians 
might  have  destroyed  ye  first  planters  (who  are  usually  to  few  to  Defend 
themselves)  or  Eefuse  all  Commerce  and  Conversation  With  ye  planter* 
&  thereby  all  hopes  of  Converting  them  to  ye  Christian  faith  would  be 
Lost.  In  this  the  Common  Law  of  England  and  ye  Civill  Law  doth  agree 
and  if  any  Planter  be  Refractory  &  will  insist  on  his  Indian  Purchase  and 
not  Submit  to  this  Law  of  Plantations  ye  Proprirs  who  have  Ye  title 
Un  der  Ye  Prince  may  deny  them  ye  benefit  of  Ye  Law  &  Prohibit* 
Comerce  with  them  as  Opposers  &  Enemys  to  Ye  Public  peace.  Besides 
tis  Observable  Yt  no  man  can  goe  from  England  to  plant  in  an  English 
Plantation  without  leave  from  Ye  Govermt  &  therefore  in  all  Patents  & 
grants  of  Plantations  from  Ye  King  a  Particular  Lycence  to  Carry  Over 
Planters  is  incerted  Wch  Power  in  Prohibitting  is  now  in  Ye  Propriers  As 
Ye  Kings  Assigns,  and  therefore  tho  some  Planters  have  purchased  from 
Ye  Indians  yett  having  done  soe  without  Ye  Consent  of  Ye  Proprietrs  for 
Ye  time  being  Ye  title  is  good  against  the  Indians  but  not  against  the 
Proprietrs  without  a  Confirmation  from  them  upon  the  usuall  terms  of 
Other  Plantations. 


A  true  Coppy. 

Garvin  Lawrie. 
EoBT  West 


Wm  Leck  Jo.  Holt 

Wm  Williams  Wm  Thomson 

Jo.  HOLLES  RiCHD  WaLLOP 

John  Hoyle  Hen.  Pollexfen 


The  above  printed  extract  is  from  Vol.  xiii.  of  ' '  Documents  relating  to 
the  Colonial  History  of  the  State  of  New  York,"  p.  486. 
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Of  the  six  counsel  who  sign  this  opinion,  one  (Richard 
Wallop)  became  Cursitor  Baron  of  the  Exchequer;  another 
(Henry  Pollexfen)  became  Chief  Justice  of  the  Common 
Pleas,  and  a  third  (Holt)  was  afterwards  Chief  Justice  of 
England. 

In  a  classical  judgment,  Marshall,  C.  J.,  has  concisely 
stated  the  same  law  of  the  mother-country  which  the 
United  States  inherited  and  applied  with  such  modifica- 
tions as  were  necessitated  by  the  change  of  government 
to  their  dealings  with  the  IndianvS.  I  quote  passages  from 
Johnson  v.  Mcintosh,  8  Wheat.,  p.  595,  &c. : 

"  According  to  the  theory  of  the  British  constitution,  all 
vacant  lands  are  vested  in  the  Crown,  as  representing  the 
nation ;  and  the  exclusive  power  to  grant  them  is  admitted 
to  reside  in  the  Crown,  as  a  branch  of  the  royal  prerogative. 

*  *  This  principle  was  as  fully  recognized  in  America 
as  in  the  island  of  Great  Britain.  *  *  So  far  as  res- 
pected the  authority  of  the  Crown  no  distinction  was  taken 
between  vacant  lands  and  lands  occupied  by  the  Indians. 

*  *  The  title,  subject  to  the  right  of  occupancy  by 
the  Indians,  was  admitted  to  be  in  the  king,  as  was  his 
right  to  grant  that  title."  At  p.  588  :  "  All  our  institutions 
recognize  the  absolute  title  of  the  Crown,  subject  only  to 
the  Indian  right  of  occupancy,  and  recognize  the  absolute 
title  of  the  Crown  to  extinguish  that  right." 

This  right  of  occupancy  attached  to  the  Indians  in  their 
tribal  character.  They  were  incapacitated  from  trans- 
ferring it  to  any  stranger,  though  it  was  susceptible  of 
being  extinguished.  The  exclusive  power  to  procure  itsy'' 
extinguishment  was  vested  in  the  Crowm,  a  power  wdiich 
as  a  rule  was  exercised  only  on  just  and  equitable  terms. 
If  this  title  was  sought  to  be  acquired  by  others  than  the 
Crown,  the  attempted  transfer  passed  nothing,  and  could 
operate  only  as  an  extinguishment  of  the  Indian  right  for 
the  benefit  of  the  title  paramount.  See  judgment  of 
Burns,  J.,  in  Doe  d.  Sheldon  v.  Ramsay,  9  U.  C.  R.  at  p.  ]  33. 

Many  parliamentary  recognitions  of  these  principles 
might  be  cited,  but  let  one  or  two  suffice.    There  is  to  ba 
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found  an  affirmance  of  the  established  doctrine,  that  the 
ungranted  and  waste  lands  of  the  country  are  vested  in 
the  Crown,  for  the  public,  subject  to  the  Indian  title  which 
is  capable  of  being  dealt  with  by  way  of  extinguishment 
only,  and  not  by  way  of  transfer,  in  the  Dominion  Statute, 
33  Vic.  ch.  3,  sees.  30,  31  and  32.  There  is  also  a  very 
emphatic  declaration  of  the  customary  Indian  lands  policy 
to  be  found  in  the  address  to  Her  Majesty  from  the 
Senate  and  House  of  Commons  of  Canada  in  December, 
1867,  praying  for  the  extension  of  the  Dominion  to  the 
shores  of  the  Pacific,  in  which  it  is  represented  that  upon 
the  transference  of  the  territories  in  question  to  the 
Canadian  Government,  the  claims  of  the  Indian  tribes  to 
compensation  for  lands  required  for  purposes  of  settlement 
will  be  considered  and  settled  in  conformity  with  the 
equitable  principles  which  have  uniformly  governed  the 
British  Crown  in  its  dealings  with  the  aborigines.  Fol- 
lowing this  up,  the  same  legislative  bodies  in  May,  1869, 
resolved  that  upon  the  transference  above  mentioned,  "  it 
will  be  the  duty  of  the  Government  to  make  adequate 
provision  for  the  protection  of  the  Indian  tribes  whose 
interests  and  well-being  are  involved  in  the  transfer." 
This  being  embodied  in  the  address  subsequently  presented 
to  the  Queen,  the  transfer  was  consummated  by  Imperial 
Order  in  Council  of  June  23rd,  1870,  Article  14  of 
which  stipulated  that  "  any  claims  of  Indians  to  compen- 
sation for  lands  required  for  purposes  of  settlement  shall 
be  disposed  of  by  the  Canadian  Government  in  communi- 
cation with  the  Imperial  Government :  "  35  Vic.  (D.)  p.  Ixiii. 

At  the  time  of  the  conquest,  the  Indian  population  of 
Lower  Canada  was,  as  a  body.  Christianized,  and  in  posses- 
sion of  villages  and  settlements,  known  as  the  "  Indian 
Country."  By  the  terms  of  capitulation  they  were  guaran- 
teed the  enjoyment  of  these  territorial  rights  in  such  lands 
which,  in  course  of  time,  became  distinctively  and  tech- 
nically called  "Reserves."  By  a  Quebec  ordinance  of 
Guy  Carleton  of  1777,  (17  George  III.  ch.  7,  sec.  3,)  it  was 
declared  unlawful  for  any  person  to  settle  in  the  Indian 
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country  within  that  Province  without  a  written  license 
from  the  Governoi-,  and  no  person  was  allowed  to  trade 
without  license  in  any  part  of  the  Province  upon  lands  not 
granted  by  His  Majesty. 

But  in  Upper  Canada  the  native  tribes  were  in  an 
untaught  and  uncivilized  condition,  and  it  became  neces- 
sary to  work  out  a  scheme  of  settlement  which  would 
promote  immigration  and  protect  both  red  and  white 
subjects  so  that  their  contact  in  the  interior  might  not 
become  collision.    A  modus  vivendi  had  to  be  adjusted. 
The  course  of  civilized  colonization  in  the  North-West  at 
this  day  presents,  in  its  essential  features,  a  counterpart  of 
what  was  going  on  in  the  now  thickly-populated  parts  of 
Upper  Canada  at  the  beginning  of  this  century.    And  the 
manner  of  dealing  with  the  rude  red-men  of  the  North- 
West,  in  the  way  of  negotiating  treaties  for  the  surrender 
of  their  lands,  and  conciliating  them  in  the  presence  of  an 
ever-advancing  tide  of  European  and  Canadian  civili^^'ation^ 
is  but  a  reproduction,  or  rather  a  continuation  and  an 
expansion  of  the  system  which  had  commended  itself  as 
the  most  efficient  in  Old  Canada.    The  inevitable  problem 
in  view  of  the  necessary  territorial  constriction  of  the 
Indian  occupants  of  those  vast  expanses  over  which  they 
and  their  forefathers  have  fished  and  hunted  and  trapped 
from  time  immemorial  was  and  is  this:  how  best  to  subserve 
the  welfare  of  the  whole  community  and  the  state,  how  best 
to  protect  and  encourage  the  indi^ddual  settler,  and  how  best 
to  train  and  restrain  the  Indian  so  that  being  delivered  by 
degrees  from  dependency  and  pupillage,  he  may  be  deemed 
worthy  to  possess  all  the  rights  and   immunities  and  ^ 
responsibilities   of  complete   citizenship.      These  three 
considerations,  mainly,  have  shaped  the  policy  of  the 
Government  in  the  past  as  in  the  present.  For  an  admirable 
resume  of  what  has  been  done  in  the  earlier  history  of 
Canada,  I  will  avail  myself  of  some  passages  to  be  found 
in  a  joint  report  of  Messrs.  Rawson,  Davidson  &  Hepburn, 
on  Indian  affairs  prepared  in  1844,  and  printed  among  the 
Journals  of  the  Legislative  Council  of  Canada,  vol.  4,  as 
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appendix  EEE  of  the  session  1844-1845,  and  the  Journals 
of  the  Legislative  Assembly  of  Canada,  appendix  to  vol.  6, 
as  appendix  T  of  the  session  of  1847.  I  may,  at  this  poin  t 
also  mention  how  greatly  I  have  been  indebted  to  another 
joint  report  of  Yice-Chancellor  Jameson,  Mr.  Justice  Macau- 
lay,  and  this  same  Mr.  Hepburn,  of  1840,  which  is  printed 
as  a  supplement  to  the  later  report  of  1844 :  Journals  of  the 
Legislative  Assembly  of  Canada,  appendix  to  vol.  6,  appen- 
dix No.  1  to  appendix  T.  These  two  papers  form  a  com- 
pendium of  valuable  knowledge  and  research  not  readily 
accessible  elsewhere. 

"Since  1763,  the  Government  adhering  to  the  Royal  Proclamation  of 
that  year  have  not  considered  themselves  entitled  to  dispossess  the  Indians 
of  their  lands  without  entering  into  an  agreement  with  them,  and  ren. 
dering  them  some  compensation.  For  a  considerable  time  after  the 
conquest  of  Canada,  the  whole  of  the  western  part  of  the  Upper  Province, 
with  the  exception  of  a  few  military  posts  on  the  frontier,  and  a  great 
extent  of  the  eastern  part,  was  in  their  occupation.  As  the  settlement 
of  the  country  advanced,  and  the  land  was  required  for  new  occupants, 
or  the  predatory  and  revengeful  habits  of  the  Indians  rendered  their 
removal  desirable,  the  British  Government  made  successive  agreements 
with  them  for  the  surrender  of  portions  of  their  lands.  *  *  If 
the  Government  had  not  made  arrangements  for  the  voluntary  sur- 
render of  the  lands,  the  white  settlers  would  gradually  have  taken 
possession  of  them,  without  offering  any  compensation  whatever  ;  it  would 
at  that  time  have  been  as  impossible  to  resist  the  natural  laws  of  society 
and  to  guard  the  Indian  territory  against  encroachment  of  the  whites,  as  it 
would  have  been  impolitic  to  have  attempted  to  check  the  tide  of  emigra- 
tion. The  Government  therefore  adopted  the  most  humane  and  most  just 
course  in  inducing  the  Indians,  by  offers  of  compensation  to  remove  quietly 
to  more  distant  hunting  grounds,  or  to  confine  themselves  within  more 
limited  reserves,  instead  of  leaving  them  and  the  white  settlers  exposed 
to  the  horrors  of  a  protracted  struggle  for  ownership.  *  *  In 
every  case  the  Indians  had  either  the  opportunity  of  retreating  to  more 
distant  hunting  grounds,  or  they  were  left  on  part  of  their  wild  pos- 
sessions with  a  reserve  supposed  at  the  time  to  be  adequate  to  all  their 
wants,  and  greatly  exceeding  their  requirements  as  cultivators  of  the  soil 
at  the  present  day,  to  which  were  added  the  range  of  their  old  haunts, 
until  they  became  actually  occupied  by  settlers,  and,  in  many  cases,  an 
annuity  to  themselves  and  their  descendants  forever,  which  was  equiva- 
lent at  least  to  any  benefit  they  derived  from  the  possession  of  the 
lands  :  "  Journals  of  the  Legislative  Council  of  Canada,  vol,  4,  appendix 
EEE. 

"  In  Upper  Canada  where  at  the  time  of  the  conquest  the  Indians  were 
the  chief  occupants  of  the  territory  where  they  were  all  pagans  and 
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uncivilized,  it  became  necessary  as  the  settlement  of  the  country  advanced 
to  make  successive  agreements  with  them  for  the  peaceable  surrender  of 
portions  of  their  hunting  grounds.  The  terms  were  sometimes  for  a  cer- 
tain quantity  of  presents,  once  delivered,  or  for  an  annual  payment  in  per- 
petuity. *  *  These  agreements  *  '"^  sometimes  contain  reservations 
of  a  part  of  the  land  surrendered  for  the  future  occupation  of  the  tribe. 
In  other  cases  separate  agreements  for  such  reservations  have  been  made, 
or  the  reservations  have  been  established  by  their  being  omitted  from  the 
surrender,  and  in  those  instances  consequently  the  Indians  hold  upon 
their  original  title  of  occupancy  :  "  Journals  of  the  Legislative  Assembly 
of  Canada,  appendix  to  vol.  6,  appendix  T. 

I  may  just  notice  in  passing  that  this  last  clause  is  not 
•expressed  with  sufficient  fullness  or  precision;  where  the 
reserve  is  omitted  from  the  surrender  the  title  (so  called) 
by  occupancy  to  that  no  doubt  continues  ;  but,  coupled 
with  the  exclusive  and  legally  recognized  rights  thereto 
which  attach  to  a  reserve.  Some  of  these  rights  the  repoi't 
proceeds  to  point  out  in  these  words  : 

"  Among  the  consequences  of  the  peculiar  title  under 
which  the  Indians  hold  their  lands,  are  their  exclusion 
from  the  political  franchise,  and  their  immunity  from 
;statutory  labour,  the  exemption  of  their  lands  from  taxa- 
tion, from  seizure  from  debt,  and  the  exclusion  of  the  white 
settlers  from  their  reserves :"  Ih.  The  reserves  were  held 
and  occupied  in  common  hy  the  tribe  as  general  property, 
bat  any  member  or  family,  by  arrangement  with  the  Chief, 
could  mark  off  and  cultivate  a  particular  plot.  These  Indian 
lands  could  not  be  alienated  or  dealt  with  in  the  way  of 
transfer,  except  by  being  surrendered  to  the  Crown.  This 
was  frequently  done  for  the  purpose  of  having  parts  they 
did  not  desire  to  retain  sold  for  the  benefit  of  the  tribes 
concerned.  Such  reserves  and  the  proceeds  of  such 
reserves,  when  surrendered  and  sold,  were  held  by  the 
Crown  as  a  Royal  Trustee  for  the  Indians.  (Bastien  v. 
Hofman,  17  L.  C.  K  238,  Drummond,  J.) 

On  this  footing,  then,  have  been  negotiated  all  the 
treaties  between  commissioners  for  the  Government  and  the 
respective  tribes  or  nations  of  Indians  found  existing  upon 
the  different  tracts  covered  by  the  treaties.  As  character- 
istic of  all,  the  particular  treaty  which  embraces  the  land 
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now  in  dispute  may  be  epitomized.  It  is  called  the  "North- 
West  Angle  Treaty,  No.  3,"  (see  Sessional  Papers  of  the 
Dominion,  1875,  Vol.  8,  No.  7,  paper  No.  8,  at  p.  19,)  from 
having  been  entered  into  at  a  meeting  convened  at  the 
north-west  angle  of  the  lake  of  the  Woods  (which  is  a  notable 
point  on  the  international  boundary  between  Canada  and 
the  States),  and  because  of  the  series  of  treaties  affecting 
lands  between  the  great  lakes  and  the  Rocky  Mountains 
made  since  Confederation  it  is  third  in  chronological  order» 
It  purports  to  be  between  Her  Most  Gracious  Majesty  by 
her  commissioners,  the  Hon.  Alexander  Morris,  Lieutenant- 
Governor  of  the  Province  of  Manitoba,  and  the  North- 
West  Territories,  Joseph  Albert  Norbert  Provencher,  and 
Simon  James  Dawson,  of  the  one  part,  and  the  Saulteaux 
tribe  of  Ojibbeway  Indians  inhabiting  the  country  defined 
in  the  body  of  the  treaty,  by  their  chiefs,  of  the  other  part. 

It  recites  that  it  is  the  desire  of  Her  Majesty  to  open 
up  for  settlement,  immigration,  and  such  other  purposes  as 
to  Her  may  seem  meet,  the  ti  act  of  country  described,  and 
to  obtain  the  consent  thereto  of  her  Indian  subjects 
inhabiting  the  said  tract,  and  to  make  a  treaty  and  arrange 
with  them  so  that  there  may  be  peace  and  good  will 
between  them  and  Her  Majesty,  and  that  they  may  know 
and  be  assured  of  what  allowance  they  are  to  count  upon 
and  receive  from  Her  Majesty's  bounty  and  benevolence. 

By  the  operative  part,  the  Saulteaux  tribe  do  thereby 
cede,  release,  surrender,  and  yield  up  to  the  Government  of 
the  Dominion  of  Canada  for  Her  Majesty,  &;c.,  all  their 
rights,  titles,  and  privileges  whatsoever,  to  the  lands 
included  in  the  limits  therein  described. 

The  Queen  then  agrees  and  undertakes  to  lay  aside 
reserves  for  farming  lands  (due  respect  being  had  to  lands 
then  cultivated  by  the  Indians),  and  also  to  lay  aside  and 
reserve  for  the  benefit  of  the  said  Indians  to  be  adminis- 
tered and  dealt  v^ith  for  them  by  the  Government  of  the 
Dominion,  other  reserves  of  land  in  the  ceded  territory, 
which  said  reserves  shall  be  selected  and  set  aside  where 
it  shall  be  deemed  most  convenient  and  advantageous  for 
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each  band  or  bands  of  Indians  by  the  officers  of  the  Gov- 
ernment after  conference  had  with  the  Indians  :  Provided 
that  such  reserve  whether  for  farming  or  other  purposes 
shall  not  exceed  in  all  one  square  mile  for  each  family  of 
five,  or  in  that  proportion  for  larger  or  smaller  families  ; 
it  being  understood,  however,  that  if  there  were  any  set- 
tlers within  the  bounds  of  the  lands  reserved  by  any  band^ 
Her  Majesty  reserves  the  right  to  deal  with  such  settlers 
as  she  shall  deem  just,  so  as  not  to  diminish  the  extent  of 
land  allotted  to  Indians :  and  provided  also,  that  the  said 
reserves  of  lands,  or  any  interest  or  right  therein,  or  appur- 
tenant thereto,  may  be  sold,  leased,  or  otherwise  disposed 
of  by  the  said  Government  for  the  use  and  benefit  of  the 
said  Indians,  with  their  consent  first  had  and  obtained. 

Her  Majesty  then  agrees  to  maintain  schools  for  instruc- 
tion on  the  reserves  when  desired  by  the  Indians. 

Next  is  a  prohibition  of  the  sale  of  intoxicating  liquora 
within  the  boundary  of  the  reserves. 

The  Queen  then  agrees  that  the  Indians  shall  have  the 
right  to  pursue  their  avocations  of  hunting  and  fishing 
throughout  the  tract  so  surrendered,  saving  and  excepting 
such  ti-acts  as  may  from  time  to  time  be  required  or  taken 
up  for  settlement,  mining,  lumbering,  or  other  purposes  by 
the  Government  of  the  Dominion,  or  by  any  of  her  subjects, 
duly  authorized  therefor  by  the  said  Government. 

If  any  portion  of  the  reserves  is  required  for  publia 
works  due  compensation  is  to  made  therefor. 

Provision  is  then  made  for  the  taking  of  a  census  of  the^ 
Indians  inhabiting  the  tract,  and  an  agreement  to  pay  ta 
each  Indian  the  sum  of  $5  per  head  yearly. 

Then  follow  further  agreements  that  $1,500  yearly  shall 
be  expended  by  the  Queen  for  the  purchase  of  twine  and 
nets  for  the  Indians,  and  for  the  supply  of  tools  and 
agricultural  implements,  cattle,  and  seed,  &c.,  &c.,  the  par- 
ticulars of  which  need  not  now  be  given. 

The  liberal  treatment  of  the  Indians,  and  the  solicitude 
for  their  well-being  everywhere  manifested  throughout 
this  treaty,  are  the  outgrowth  of  that  benevolent  policjr 
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which  before  Confederation  attained  its  highest  excellence 
in  Upper  Canada.    In  Nova  Scotia  and  New  Brunswick  the 
Micmacs  and  other  tribes  appear  to  have  been  compara- 
tively neglected,  so  that  we  find  that  the  Hon.  Joseph 
Howe  (a  competent  witness),  in  submitting  the  report  for 
Indian  affairs  in  1873,  (Sess.  Papers  Dom.,  1873,  vol.  6, 
No.  0,  Paper  No.  23,)  when  referring  to  the  manner  of 
dealing  with  the  Indians  in  the  Maritime  Provinces,  gives 
a  decided  preference  to  the  system  pursued  in  Ontario 
and  Quebec,  and  proceeds,  enthusiastically,  to  declare  that 
the  crowning  glory  of  "  Canadian  policy  in  all  times,  and 
under   all   administrations,  has  been  the  treatment  of 
Indians."    In  the  report  of  the  Hon.  D.  Laird  for  1876, 
(Sess.  Papers  Dom.,  1876,  vol.  9,  No.  7,  Paper  9,)  he 
thus  adverts  to  this  point :  "  In  some  of  the  Provinces  the 
Indian  policy  may  have  been  partially  shaped  before  they 
€ame  under  the  British  Crown,  but  as  there  was  sufficient 
opportunity  after  the  cession  to  have  adopted  a  more 
liberal  policy,  it  is  not  very  apparent  why  the  Indians 
w^ere  more  liberally  treated  in  Upper  Canada  than  in  any 
of  the  other  old  Provinces.    It  is  a  matter  of  gratulation 
that  a  policy  so  liberal  as  that  adopted  in  Ontario  is  being 
pursued  in  the  North-West  territories,  and  that  the  Indians 
there,  provided  they  turn  to  the  cultivation  of  their  exten- 
sive resources,  or  the  raising  of  stock,  may  become  prosperous 
and  contented." 

I  have  adverted  to  this  aspect  of  the  matter,  in  order  to 
shevv^  that  the  characteristic  Canadian  policy  upon  Indian 
questions,  both  before  and  after  Confederation,  is  to  be 
sought  and  studied  in  the  records  of  Upper  Canadian 
affairs,  and  this  affbrds  assistance  (if  assistance  on  this  head 
be  required)  in  order  to  the  construction  and  interpreta- 
tion of  the  provisions  of  the  British  North  America  Act 
applicable  to  the  present  controversy. 

In  1801  an  Act  was  passed  in  Upper  Canada,  41  Geo.  III. 
ch.  8,  making  it  unlawful  to  sell  liquors  to  Moravian  Indians 
inhabitinof  a  tract  of  land  on  each  side  of  the  river  Thames. 
In  1829  the  Upper  Canada  Act,  10  Geo.  IV.  ch.  3,  recited 
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the  sale  and  surrender  by  the  Mississaga  Indians  to  His 
Majesty  of  large  tracts  of  land,  reserving  for  themselves 
and  their  posterity  a  certain  parcel  on  the  river  Credit, 
containing  4000  acres,  and  restrained  any  one  from  hunting 
or  fishing  thereon  without  the  consent  of  the  Indians.  By 
section  2  it  was  declared  that  nothing  therein  contained 
should  diminish  their  common  law  rights  of  having  their 
lands  protected  from  trespass  or  waste  in  the  same  manner 
as  other  subjects  of  His  Majesty.    In  1839,  an  Act  was 
introduced  by  Hagerman,  A.  G.,  2  Vic.  ch,  15,  which  con- 
tained this  recital  "  whereas  the  lands  appropriated  for  the 
residence  of  certain  Indian  tribes  in  this  Province,  SuV  well 
as  the  unsurveyed  lands  and  lands  of  the  Crown  ungranted," 
and  not  under  location,  have  been  trespassed  upon  from  time 
to  time.    It  then  directed  the  appointment  of  commissioners 
to  enquire  into  complaints  against  any  person  who  illegally 
possesses  himself  of  any  of  the  aforesaid  lands  "for  the 
cession  of  which,  to  Her  Majesty  no  agreement  hath  been 
made  with  the  tribes  occupying  the  same, and  who  may  claim 
title  thereto."    This  statute  is  referred  to  in  the  report  of 
1840,  (e)  (the  joint  production  of  Vice-Chancellor  Jameson, 
Mr.  Justice  Macaulay,  and  Mr.  Robert  Hepburn,)  as  "  an 
Act  for  the  protection  of  the  Indian  reserves."    I  have  not 
noticed  an  earlier  employment  of  this  term  in  the  public 
acts  and  documents  of  Upper  Canada,  though  it  must  have 
been  long  in  colloquial  use.    As  thus  used  "  Reserves" 
meant  lands  appropriated  for  the  residence  of  Indian 
tribes  for  the  cession  of  which,  to  the  Crown,  no  agreement 
had  been  made  with  the  Indians  who  occupied  the  same. 

This  statute  was  amended  so  as  to  be  of  more  compre- 
hensive scope  in  pursuance  of  a  suggestion  to  that  effect  in 
the  subsequent  report  by  Messrs.  Rawson,  Davidson,  and 
Hepburn  already  mentioned.  (/)    The  amending  statute  is 

(e)  Printed  as  App.  1  to  App.  T.  in  App.  to  vol.  6  of  the  Journals  of 
the  Legislative  Assembly  of  Canada. 

(/)  Printed  in  part  as  App.  E.  E.  E.  in  Journals  of  Legislative  Council 
of  Canada,  vol.  4  :  and  in  part  as  App.  T.  in  App.  to  vol.  6  of  the 
Journals  of  the  Legislative  Assembly  of  Canada. 
28 — VOL.  X  O.K. 
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12  Vic.  ch.  9,  (1849,)  and  extends  the  Act  of  1839  to  all 
lands  in  that  part  of  the  Province  called  Upper  Canada, 
whether  sach  lands  be  surveyed  or  nnsurveyed,  for  which 
no  grant,  &c.,  has  issued  from  the  pro})er  department  of  the 
Provincial  Government,  and  "  whether  such  land  be  part 
of  those  usually  kuown  as  Crown  reserves,  clergy  reserves, 
school  lands,  or  Indian  lands,  or  by  or  under  any  other 
denomination  whatsoever,  and  whether  the  same  be  held  in 
trust  or  in  the  nature  of  a  trust  for  thw  use  of  the  Indians 
or  of  any  other  parties  whomsoever."  (These  two  Acts  are 
consolidated  in  C.  S.  U.  C,  ch.  81.) 

At  this  time  Upper  and  Lower  Canada  had  been  re- 
united and  the  control  of  the  public  and  waste  lands  of 
the  Crown  had  passed  to  the  Provincial  Government. 
The  Act  of  12  Vic,  read  in  connection  with  the  report  on 
which  it  was  based,  shews  that  the  expression  "  Indian 
lands "  is  used  as  synonymous  with  "  Indian  reserves," 
and  that  the  Act  was  intended  to  deal  with  and  protect 
such  "  reserves,"  whether  held  by  the  tribes  or  by  them 
surrendered  to  the  Crown  for  sale  or  other  purposes. 

A  further  outcome  of  the  elaborate  report  published  in 
1847,  was  an  Act  for  the  protection  of  Indians  in  Upper 
Canada  from  imposition,  and  the  property  occupied  or 
enjoyed  by  them  from  trespass  and  injury:"  13-14  Vic. 
ch.  74  (1850.)  In  that  report  the  term  "  Indian  lands  "  is 
uniformly  employed  to  signif}^  tracts  of  land  appropriated 
for  the  exclusive  use  of  the  Indians,  and  is  used  inter- 
changeably with  the  term  "  Indian  reserves."  Such  is  its 
meaning  throughout  this  Act.  By  section  1,  any  purchase 
or  contract  for  the  sale  of  lands  made  with  the  Indians  or 
any  of  them  is  not  valid  w^ithout  the  consent  of  the  Crown. 
By  section  4  no  taxes  are  to  be  assessed  upon  Indian  lands 
nor  upon  any  Indian  so  long  as  he  resides  on  "  Indian 
lands  not  ceded  to  the  Crown,  or  which,  having  been  so 
ceded,  may  have  been  again  set  apart  by  the  Crown  for 
the  occupation  of  Indians."  By  section  10,  for  the  purpose 
of  affording  better  protection  to  the  Indians  in  the 
unmolested  possession  and  enjoyment  of  their  lands,  it  i& 
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enacted  tha,t  none  but  Indians  shall  settle,  reside  upon,  or 
occupy  any  lands  belonging  to,  or  occupied  by  any  portion 
or  tribe  of  Indians  within  Upper  Canada. 

Section  1  of  this  Act  was,  no  doubt,  suggested  by  a  case 
of  Bown  V.  West,  which  came  before  Jameson,  V.  C,  in  ^ 
1845,  1  0.  S.  288.  That  was  a  bill  to  rescind  a  contract 
for  the  sale  of  Indian  lands.  The  Court  dismissed  the  bill 
because,  among  other  reasons,  the  whole  title,  legal  and 
equitable,  was  in  the  Crown.  This  decision  was  affirmed 
in  appeal,  the  judgment  of  the  Court  being  pronounced  by 
Eobinson,  C.  J.,  1  E.  &  A.  117.  The  Vice-Chancellor 
stated  that  the  bill  presented  this  state  of  facts  only :  that 
one  party  sells  and  the  other  purchases  the  right  to  the 
possession  of  Indian,  that  is  of  Crow^n  lands,  such  right  of 
possession  never  having  been  out  of  the  Crown,  but 
specially  appropriated  to  the  use  of  the  Six  Nation  Indians, 
under  the  proclamation  of  Governor  Haldimand.  The 
nature  of  this  tenure,  he  says,  by  the  Indians  and  their 
incapacity,  either  collectively  or  individually,  to  alienate 
or  confer  title  to  vaj  portion  of  such  lands  might  have 
been  sufficiently  plain,  even  though  not  decided  in  Doe  ex 
dem.  Jackson  v.  Wilkes,  4  0.  S.  142,  (E.  T.  5  Wm.  lY.)  The 
whole  tenour  of  this  decision  shews  that  "Indian  lands"  or 
"  tlie  Indian  title"  were  expressions  used  in  reference  to 
Crown  lands  which  had  been  specifically  set  apart  and 
reserved  for  the  exclusive  use  of  the  Indians.  Such,  indeed, 
is  the  express  language  of  the  Chief  Justice  in  Appeal,  1 
E.  &  A.,  at  p.  118. 

The  term  "  Indian  lands,"  with  like  meaning  is  next 
found  in  16  Vic.  ch.  159,  sec.  15  (1853),  which  refers  to 
that  class  of  lands  as  being  under  the  management  of  the 
Chief  Superintendent  of  Indian  affairs.  ^ 

The  next  advance  in  legislation  was  by  20  Vic.  ch.  26 
(1857),  an  Act  to  encourage  the  gradual  civilization  of  the 
Indian  tribes  of  Canada,  the  preamble  of  which  declared 
that  it  was  desirable  to  encourage  the  progress  of  civiliza- 
tion among  the  Indian  tribes,  and  the  gradual  removal  of 
all  legal  distinctions  between  them  and  Her  Majesty's- 
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other  Canadian  subjects,  and  to  facilitate  the  acquisition  of 
property,  and  of  the  rights  accompanying  it  by  such  indi- 
vidual members  of  the  said  tribes  as  shall  be  found  to 
desire  such  encouragement,  and  to  have  deserved  it.  That 
and  the  other  Acts  are  consolidated  in  C,  S.  C.  ch. 
9,  sec.  1  of  which  defines  "  Indian "  to  mean  only 
*  Indians  or  persons  of  Indian  blood,- or  intermarried  with 
Indians  acknowledged  as  members  of  Indian  tribes  or 
bands  residing  upon  lands  which  have  never  been  surren- 
dered to  the  Crown  (or  which  having  been  so  surrendered 
have  been  set  apart  or  are  then  reserved  for  the  use  of  any 
tribe  or  band  of  Indians  in  common),  and  who  themselves 
Teside  upon  such  land.'  Section  18  of  the  consolidated  Act 
borrowing  from  20  Vic.  ch.  26,  sec.  15,  provides  that 

Indian  reserves "  may  be  attached  by  any  municipal 
council,  on  application  of  the  Superintendent  General  of 
Indian  affairs,  to  a  neighbouring  school  section. 

In  the  Act  of  1860,  23  Yic.  ch.  2,  respecting  sale  and 
management  of  public  lands,  it  is  declared  by  sec.  38  that 
the  term  public  lands  shall  be  held  to  apply  to  lands  there- 
tofore designated  as  Crown  lands,  school  lands,  clergy 
lands,  and  ordnance  lands,  and  by  section  9,  it  is  provided 
that  the  Governor  in  Council  may  declare  the  provisions 
of  that  Act  to  apply  to  "  Indian  lands  "  under  the  manage- 
ment of  the  Chief  Superintendent  of  Indian  Affairs.  As 
to  all  ungranted  lands,  the  title  to  which  is  in  the  Crown, 
this  Act  applies  the  designation  "  public  lands,"  with  the 
sole  exception  of  "Indian  lands,"  which  are  unique  and 
subject  to  the  special  supervision  of  an  officer  who  repre- 
sents the  guardianship  of  the  Crown.  The  Legislature  of 
Canada,  in  the  Statute  27-28  Vic.  ch.  68,  has  interpreted 
"  Indian  lands"  to  mean  an  "  Indian  reservation."  Act  69 
of  the  same  session  refers  to  the  reserve  of  the  Huron 
Indians  at  Lorette,  commonly  known  as  the  "  Qvuobvante 
Arpents!' 

As  a  deduction  from  all  this  legislation,  I  am  induced  to 
believe  that  the  expressions  "  Indian  reserves,"  or  "  lands 
reserved  for  Indians,"  had  a  well  recognized  conventional 
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and  perhaps  technical  meaning  before  and  at  the  date  of 
Confederation. 

"  Lands  reserved  for  the  Indians  "  is  used  in  the  B.N.  A. 
Act  as  a  well  understood  term,  and  that  it  was  so  is  further 
demonstrated  when  one  looks  at  the  results  of  previous 
legislation  in  the  various  confederated  Provinces  other  than 
Upper  Canada,  as  to  which  sufficient  has  been  quoted  and 
said. 

Chapter  10  of  the  Revised  Statutes  of  Prince  Edward 
Island  (1856)  is  an  Act  relating  to  the  Indians  in  which  it 
is  declared  that  it  is  found  necessary  and  expedient  to 
protect  the  Indians  in  the  possession  of  any  lands  now 
belonging  to  them,  or  which  may  hereafter  be  granted  or 
given  to  them.  Section  3  provides  that  commissioners 
shall  take  the  supervision  and  management  of  all  lands  that 
may  have  been,  are  now,  or  may  hereafter  be  set  apart  as 
Indian  reservations,  or  for  the  use  of  Indians,  and  shall  pro- 
tect such  lands  from  encroachment  and  alienation,  and  shall 
preserve  them  for  the  use  of  the  Indians. 

From  the  sessional  papers  I  learn  that  nearly  all  the 
reserves  in  this  island  have  been  provided  for  the  Indians 
by  the  liberality  of  private':  persons,  and  through  the 
medium  of  the  Aborigines  Protection  Society  of  London. 

In  the  Revised  Statutes  of  Nova  Scotia  (1851),  ch.  28 
relates  to  Crown  lands  of  which  section  5  reads,  "The 
Governor  may  reserve  for  the  use  of  the  Indians  of  this 
Province  such  portions  of  the  lands  as  may  be  deemed 
advisable,  and  make  a  free  grant  thereof  for  the  purposes 
for  which  they  were  reserved."  Opposite  this  the  mar- 
ginal compendium  is  "Indian  reserves  and  free  grants." 
Chapter  58  is  entitled  "  of  Indians,"  and  section  3  pro- 
vides that  the  commissioners  shall  take  the  supervision 
and  management  of  all  lands  that  are  now,  or  may  hereafter 
be  set  apart  as  Indian  reservations  for  the  use  of  Indians  ; 
they  shall  ascertain  and  define  their  boundaries  and  report 
to  the  Governor  all  cases  of  intrusion,  or  of  the  transfer  or 
sale  of  such  lands,  or  of  the  use  or  possession  thereof  by 
the  Indians,  and  generally  shall  protect  such  lands  from 
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encroachment  and  alienation,  and  shall  preserve  them  for 
the  use  of  the  Indians.  Section  5  provides  for  prosecution 
by  information  in  the  name  of  Her  Majesty  in  case  of 
encroachment,  notwithstanding  the  legal  title  may  not  be 
vested  in  the  Crown, 

In  the  Revised  Statutes  of  New  Brunswick  (1854),  Title 
xiii.  relates  to  "  Indian  reserves."  Section  1  authorizes 
surveys  of  these  reserves.  Section  3  is  as  to  the  appoint- 
ment of  commissioners  to  protect  the  interests  of  the 
Indians.  Section  7  provides  that  proceeds  of  all  sales  and 
leases  of  the  reserve  shall  be  applied  for  the  exclusive 
benefit  of  the  Indians.  Section  10  provides  for  laying  off 
any  tract  of  such  reserves  into  villages  or  town  plots  for  the 
exclusive  profit  of  the  Indians  of  that  country. 

In  the  Consolidated  Statutes  of  Lower  Canada  (1861) 
ch.  14  is  headed  "  an  Act  respecting  Indians  and  Indian 
lands."  Section  3,  "  No  person  shall  settle  in  any  Indian 
village,  or  in  any  Indian  country  in  Lower  Canada,  without 
a  license  in  writing  from  the  Governor,  &c."  Section  7, 
"  The  Governor  may  from  time  to  time  appoint  a  com- 
missioner of  Indian  lands  for  Lower  Canada  in  whom 
'  *  all  lands  or  property  in  Lower  Canada  appropriated 
for  the  use  of  any  tribe  or  body  of  Indians  shall  be  vested 
in  trust  for  such  tribe  or  body,"  &;c. 

k^ection  7  extends  to  any  lands  in  Lower  Canada  held  by 
the  Crown  in  trast  for,  or  for  the  benefit  of  any  such  tribe 
or  body  of  Indians,  but  shall  not  extend  to  any  lands  vested 
i  i  any  corporation  or  community  legally  established,  kc, 
although  held  in  trust  for  or  for  the  benefit  of  any  such 
tribe  or  body. 

By  section  12,  tracts  of  land  in  Lower  Canada  not 
exceeding  in  the  whole  230,000  acres  may  be  described, 
surveyed,  and  set  out  by  the  Commissioner  of  Crown 
Lands,  and  such  tracts  of  land  shall  be  respectively  set 
apart  and  appropriated  to  and  for  the  use  of  the  several 
Indian  tribes  in  Lower  Canada,  as  directed  by  Order-in- 
Council. 
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[This  provision  is  taken  from  14-15  Vic.  ch.  106,  sec.  1, 
and  is  probably  intended  to  remedy  the  condition  of  many 
tribes  whose  occupation  of  lands  had  been  disturbed,  with- 
out compensation  being  made  therefor,  and  to  provide 
them  a  means  of  living  in  return  for  what  they  had  thus 
been  deprived  of.] 

Consolidated  Statutes  Lower  Canada,  ch.  24,  sec.  54,  is 
headed  "roads  through  Indian  reserves,"  and  provides  that 
municipal  councils  may  cause  roads  to  be  opened  through 
any  part  of  an  Indian  reserve,  and  the  compensation  there- 
for shall  be  paid  to  the  Superintendent-General  of  Indian 
affairs  for  the  use  of  the  tribe  of  Indians  for  which  such 
land  is  held  in  trust. 

The  legislation  of  Canada,  since  Confederation,  also 
reflects  very  clear  light  upon  what  was  understood  by  the 
Indian  reserves.  For  instance,  in  1868  it  is  declared  that 
"  all  lands  reserved  for  Indians,  *  *  or  held  in  trust 
for  their  benefit  shall  be  deemed  to  be  reserved  and  held 
for  the  same  purposes  as  before  the  passing  of  this  Act,  / 

*  and  no  such  lands  shall  be  sold,  alienated,  or 
leased  until  they  have  been  released  or  surrendered  to 
the  Crown,"  &c.  (See  sec.  6  of  31  Vic.  ch.  42.)  By 
section  10,  "  No  release  or  surrender  of  any  such  lands" 
(reserved  for  the  use  of  the  Indians)  "  to  any  party  other 
than  the  Crown,  shall  be  valid."  Section  15  refers  to 
land  appropriated  to  the  use  of  the  Indians  in  which  the 
Indians  are  interested.  Section  37  provides  for  protection 
and  management  of  Indian  lands  in  Canada,  whether  sur- 
rendered for  sale  or  reserved,  or  set  apart  for  the  Indians, 
Again,  in  1869,  32-33  Vic.  ch.  6,  provides  for  the  locating 
of  lots  to  Indians  on  reserves  which  have  been  sub-divided 
by  survey  with  a  view  to  their  ultimate  proprietorship, 
and  consequent  enfranchisement  of  the  owner.  And  in 
1876,  39  Vict.  ch.  18,  sec.  3,  we  find  a  valuable  set  of 
definitions  in  which  occurs  for  the  first  time  a  differen-^ 
tiation  in  meaning  between  the  theretofore  equivalent 
terms  :  "  Indian  Reserves"  and  "  Indian  Lands."  (See 
ToiUn   V.  Watson,  15  U.  C.  R.  at  p.  395.)     By  that  Act 
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Reserve"  is  declared  to  mean  "  any  tract  or  tracts  of  land 
set  apart  by  treaty  or  otherwise  for  the  use  or  benefit  of 
or  granted  to  a  particular  band  of  Indians,  of  which  the 
legal  title  is  in  the  Crown,  but  which  is  unsurrendered,, 
and  includes  all  the  trees,"  &c.,  whereas  "Indian  Lands" 
is  to  mean  "anj;  reserve  or  portion  of  a  reserve  which  has 
been  surrendered  to  the  Crown." 

"  Special  Reserves"  includes  lands  set  apart  for  the 
Indians,  the  legal  estate  to  which  is  out-standing  in  trustees 
other  than  the  Crown,  (as  e.  g.,  in  Prince  Edward  Island 
and  Quebec.)  These  definitions  are  all  repeated  in  the 
last  statute  of  1880,  43  Vic.  ch.  28  (D.) 

The  words  "  lands  reserved  for  the  Indians"  in  the 
British  North  America  Act  have  been  the  subject  of  judi- 
cial consideration  in  Church  v.  Fenton,  28  C.  P.  884,  in 
which  the  judgment  of  the  Court  was  delivered  by  Mr. 
Justice  G Wynne.  It  is  on  this  account  of  great  Aalue,^ 
because  he  was  charged  with  the  duty  of  reporting 
upon  various  matters  of  difficulty  and  importance  in 
connection  with  the  Indian  department  at  the  time  of 
the  union  of  the  Provinces  in  1840.  A  reference  to 
his  name  and  services  frequently  appears  in  the  reports 
of  the  commissioners  from  which  I  have  so  largely 
drawn.  To  understand  some  expressions  in  his  judg- 
ment, it  is  essential  to  remember  that  the  land  then  in 
dispute  formed  part  of  an  original  Indian  reserve  situate 
in  the  Saugeen  Peninsula,  which  had  been  surrendered  in 
1854  for  the  purposes  of  sale  in  the  usual  way,  out  of 
which  larger  reserve  surrendered,  the  Indians  retained 
three  smaller  reserves  for  their  special  occupation.  That 
decision  was  in  1878,  and  the  learned  Judge  adopts  the 
definitions  given  in  the  Act  of  1876,  whereby  "  Indian 
lands  "  were  distinguished  as  well  from  "  public  lands,"  as 
from  "  Indian  reserves."  Referring  to  the  24th  item  of 
the  91st  section  of  the  Constitutional  Act  for  Canada  "  lands 
reserved  for  the  Indians,"  he  thus  proceeds,  at  p.  399  :  "  That 
is  an  expression  appropriate  to  the  unsurrendered  lands 
reserved  for  the  use  of  the  Indians  described  in  different 
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Acts  of  Parliament  as  "  Indian  reserves/'  and  not  to  lands, 
in  which,  as  here,  the  Indian  title  has  been  wholly  extin- 
guished/' Church  V.  Fenton  was  affirmed  in  Appeal,  4 
A.  R.,  159,  and  by  the  Supreme  Court,  5  S.  C.  R, 
239,  thoupjh  not  on  this  precise  point.  If  "  lands  reserved 
for  Indians,"  and  "  Indian  reserves"  are  of  co-extensive  im- 
port, it  is  plain  that  the  territory  now  in  dispute  cannot  be 
called  "  land  reserved  for  Indians." 

But  it  is  argued  f  o/the  defendants  that  the  key  to  unlock 
the  meaning  of  the  Act  of  1867  must  be  sought  in  the 
Royal  Proclamation  of  1763. 

The  scope  and  object  of  that  instrument,  therefore,, 
require  to  be  considered.  The  primary  intent  of  the 
proclamation  was  to  provide,  temporarily,  for  the  orderly 
conduct  of  affairs  in  the  settled  parts  of  all  the  territory 
newly  acquired  in  America,  which  was  for  that  purpose 
subdivided  into  the  four  Governments  of  Quebec,  East 
Florida,  West  Florida,  and  Grenada,  and  to  encourage 
further  settlement  by  the  promise  of  the  immediate 
enjoyment  of  English  law.  Power  was  conferred  upon 
the  governors  and  councils  of  the  three  colonies  on  the 
continent  to  grant  such  lands  as  were  then  or  thereafter 
should  be  in  the  power  of  the  Crown  to  dispose  of,, 
on  such  terms  and  conditions  as  might  be  necessary  and 
expedient  for  the  advantage  of  the  grantees,  and  the 
improvement  and  settlement  of  the  colonies.  So  far  as 
lands  lay  without  the  limits  of  these  colonies,  the  governors 
were  forbidden  to  grant  patents,  or  to  deal  with  them,  and 
this  chiefly  on  account  of  the  several  nations  or  tribes  of 
Indians  who  were  living  under  British  protection.  That 
prohibition  was  to  last  only  "  for  the  present,  and  till  the 
King's  further  pleasure  "  should  be  known,  and  it  is  pre- 
ceded by  a  recital  that  it  is  just,  and  reasonable,  and 
essential  to  our  interest,  and  the  security  of  our  colonies, 
that  such  Indians  with  whom  we  are  connected,  and  who 
live  under  our  protection  should  not  be  molested  or  dis- 
turbed in  the  possession  of  such  parts  of  our  dominions 
and  territories,  as  not  having  been  ceded  to  or  purchased 
29 — VOL.  X  O.R. 
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Iby  us,  are  reserved  for  them  or  any  of  them,  as  their 
hun  ti  n  Qf- ojroii  n  ds . 

The  proclamation  next  proceeds  to  deal  with  that  part 
of  the  country  which  would  then  embrace  the  land  now  in 
question  as  follows:  "  And  we  do  further  declare  it  to  be 
our  Royal  will  and  pleasure,  for  the  present,  as  aforesaid, 
to  reserve  under  our  sovereignty,  protection,  and  dominion 
for  the  use  of  the  said  Indians  all  the  lands  and  territories  not 
included  *  *  within  the  limits  of  the  territory  granted  to 
the  Hudson's  Bay  Company;  as  also  all  the  land  and  territo- 
ries lying  to  the  westward  of  the  sources  of  the  rivers  which 
fall  into  the  sea  from  the  West  and  North-west  as  afore- 
said ;  and  we  do  hereby  strictly  forbid,  on  pain  of  our 
displeasure,  all  our  loving  subjects  from  making  any 
purchases  or  settlements  whatsoever,  or  taking  possesssion 
of  any  of  the  lands  above  reserved  without  our  especial 
leave  and  license  for  that  purpose  first  obtained ;  and  we 
do  further  strictly  enjoin  and  require  all  persons  whatso- 
ever, who  have  either  wilfully  or  inadvertently  seated 
themselves  upon  any  lands  within  the  countries  above 
described,  or  upon  any  other  lands  which  not  having  been 
ceded  to,  or  purchased  by  us  are  still  reserved  to  the  said 
Indians,  as  aforesaid,  forthwith,  to  remove  themselves  from 
such  settlements." 

The  proclamation  then  forbids  private  persons  from 
presuming  to  make  any  purchases  from  the  Indians  of  any 
lands  reserved  to  the  said  Indians  "  within  those  parts  of 
our  colonies  where  we  have  thought  proper  to  allow  settle- 
ment," and  directs  that  if  at  any  time  the  Indians  shall  be 
inclined  to  dispose  of  the  said  lands,  the  same  shall  be 
purchased  for  us  at  some  public  meeting  of  the  Indians  to 
be  held  for  that  purpose  by  the  Governor  of  the  colony 
within  which  they  shall  lie. 

This  proclamation  has  frequently  been  referred  to,  and 
by  the  Indians  themselves,  as  the  charter  of  their  rights, 
and  the  last  clause  I  have  condensed  relating  to  the 
manner  of  dealing  with  them  in  respect  to  lands  they 
occupy  at  large,  or  as  a  reserve,  has  always  been 
scrupulously  observed  in  such  transactions. 
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This  provisional  arrangement  for  the  government  of  the 
country  was  superseded  by  the  Quebec  Act.    The  effect 
of  that  Act  upon  the  proclamation  was  two-fold  ;  by  the 
enlargement  of  the  boundaries  of  Quebec,  the  district  now 
in  litigation  was  brought  within  colonial  limits  and  sub- 
jected to  the  control  and  jurisdiction  of  the  Governor: 
it  was  taken  out  of  the  vague  region  called    "  The  Indian 
Territories"  in  43  Geo.  III.  ch.  138  (Imp.  Stat.  1803) 
and  was  made  part  and  parcel  of  the  Province  of  Quebec. 
The  next  effect  was,  that  inasmuch  as  the  governmental 
arrangements  made  for  Quebec  by  the  proclamation  were 
declared  inapplicable  to  its  state  and  circumstances,  all 
its  provisions,  so  far  as  related  to  that  Province,  were 
revoked, annulled,  and  made  void:  (Sec.  4  of  14  Geo.  III. 
ch.  83.)    New  machinery  of  civil  goverment  was  provided 
which,  however,  was  not  to  interfere  with  the  tenure  of 
land  as  by  the  laws  of  England  or  the  King's  prerogative. 
(See  sees.  4, 8, 9,  and  Doe  ex  dem.  Jackson  v.  Wilkes,  4  0.  S. 
at  p.  147.)  The  proclamation,  no  doubt,  remained  operative 
as  a  declaration  of  sound  principles  which  then  and  there- 
after guided  the  Executive  in  disposing  of  Indian  claims, 
but  as  indicating  for  this  century  the  scope  of  the  Indian 
reservations,  or  the  intent  with  which  they  have  been 
created  under  provincial  rule,  it  must  be  regarded  as 
obsolete.    If  the  proclamation  of  1763  and  the  Constitu- 
tional Act  of  1867  are  to  be  read  as  in  pari  materia,  and 
all  the  intervening  years  of  progress,  material,  legislative 
and  political,  overlooked,  then  the  40,000  square  miles 
claimed  by  Ontario  being  part  of  what  is  covered  by  the 
North- West  Angle  Treaty  is  an  "Indian  Reserve."  But 
in  order  to  emphasize  this  red  actio  ad  absardam  aspect  of 
the  case,  let  what  little  is  known  of  the  people  in  this 
remote  region  be  recalled  :  when  the  treaty  was  made,  the 
land  it  deals  with  formed  the  traditional  hunting  and  fish- 
ing ground  of  scattered  bands  of  Ojibbeways,  most  of  them 
presenting  a  more  than  usually  degraded  Indian  type. 
They  belonged  to  the  Saulteaux  {i.  <3.,  Fallsmen)  tribe  of 
the  Ojibbeway  branch  of  the  great   and  wide-spread 
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Algonquin  stock.  Divided  into  thirty  bands,  they  numbered,, 
all  told,  some  2,600  or  2,700  souls.  These  only  remained 
as  representatives  of  the  primitive  possessors  of  the  whole 
55,000  square  miles  of  territory,  whose  claim  of  occupancy 
thereon  was  extinguished  by  the  treaty.  If  the  whole  is 
to  be  accounted  a  reserve  this  would  represent  an  average 
of  over  9,200  acres  to  each  individual,  as  against  92  acres 
which  was  actually  reserved  by  the  treaty — the  difference 
being  one  thousand  fold.  If  the  whole  is  a  "  reserve  "  then 
what  was  surrendered  should  be  sold  for  the  benefit  of  the 
Indians,  according  to  the  well  understood  practice  in  old. 
Canada,  but  this  was  never  contemplated.  So  far  from 
this  land  being  held  as  reserved  for  the  Indians  the  parlia- 
mentary as  well  as  the  popular  view  in  modern  days  is 
well  illustrated  by  the  C.  S.  U.  C,  ch.  128,  which 
relates  to  unorganized  tracts  of  country  bordering  on  and 
adjacent  to  Lakes  Superior  and  Huron  which  belong  to  this 
Province,  and  they  are  thus  denominated,  though  section 
104  speaks  of  Indians  and  half-breeds  as  frequenting  and 
residing  in  thtj  same. 

There  is  an  essential  difference  in  meaning  between 
the  "  reservations  "  spoken  of  in  the  Royal  Proclamation, 
and  the  like  term  in  the  B.  N.  A.  Act.  The  proclamation 
views  the  Indians  in  their  wild  state,  and  leaves  them  there 
in  undisturbed  and  unlimited  possession  of  all  their  hunt- 
ing ranges,  whereas  the  Act,  though  giving  jurisdiction  to 
the  Dominion  over  all  Indians,  wild  or  settled,  does  not 
transfer  to  that  government  all  public  or  waste  lands  of 
the  Provinces  on  which  they  may  be  found  at  large. 

The  territorial  jurisdiction  of  the  Dominion  extends 
only  to  lands  reserved  for  them.  Now  it  is  evident  from 
the  history  of  "  the  reserves,"  that  the  Indians  there  are 
regarded  no  longer  as  in  a  wild  and  primitive  state,  but  as 
in  a  condition  of  transition  from  barbarism  to  civilization. 
The  object  of  the  system  is  to  segregate  the  red  from  the 
white  population,  in  order  that  the  former  may  be  trained 
up  to  a  level  with  the  latter.  The  key-note  of  the  whole 
movement  was  struck  unmistakably  in  1838,  by  Lord 
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•Glenelg,  in  his  instructions  to  Sir  Francis  Bond  Head: 
(Appendix  to  Journals  of  Assembly,  1837-8,  p.  180.)  He 
wrote  thus :  "  The  first  step  to  the  real  improvement  of  the 
Indians  is  to  gain  them  over  from  a  wandering  to  a  settled 
life,  and  for  this  purpose  it  is  essential  that  they  should 
have  a  sense  of  permanency  in  the  locations  assigned  to 
them  ;  that  they  should  be  attached  to  the  soil  by  being- 
taught  to  regard  it  as  reserved  for  them  and  their  children 
by  the  strongest  securities,"  The  distinctive  feature  of 
the  system  in  Canada  was  the  grouping  of  the  separate 
tribes  for  the  purposes  of  exclusive  and  permanent 
residence  within  circum.=jcribed  limits.  Those  limits  were 
almost  invariably  allocated  at  their  usual  centres  of 
settlement,  and  within  the  ambit  of  their  respective 
hunting  ranajes  as  recoofnized  amonof  themselves.  Con- 
trasted  with  this  is  the  plan  chiefly  followed  in  the 
United  States,  where  the  main  object  has  been  to  mass  all 
the  Indian  nations  and  tribes  in  one  vast  district  called 
"  The  Indian  Territory,"  which  comprises  an  area  of  about 
'70,000  square  miles.  But  in  Canada,  the  bounds  of  the 
separate  reserves  being  ascertained  by  survey  or  otherwise, 
the  various  commuiiities  betake  themselves  thereto  as 
their  "local  habitation."  Here  they  are  furnished  with 
appliances  and  opportunities  to  make  themselves  indepen- 
dent of  the  precarious  subsistence  procured  from  the  chase; 
they  are  encouraged  to  advance  from  a  nomadic  to  an 
agricultural  or  pastoral  life,  and  thus  to  acquire  ideas  of 
separate  property,  and  of  the  value  of  individual  rights  to 
which,  in  their  erratic  tribal  condition,  they  are  utter 
.strangers,  so  that,  ultimately,  they  may  be  led  to  settle 
down  into  the  industrious  and  peaceful  habits  of  a  civi- 
lized people. 

Again  :  The  relations  between  the  Government  and  the 
Indians  change  upon  the  establishment  of  reserves.  While 
in  the  nomadic  state  they  may  or  may  not  choose  to 
treat  with  the  Crown  for  the  extinction  of  their  primitive 
Tight  of  occupancy.  If  they  refuse  the  government  is  no  t 
liampered,  but  has  perfect  liberty  to  proceed  with  the  set- 
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tlement  and  development  of  the  country,  and  so,  sooner  or 
later,  to  displace  them.  If,  however,  they  elect  to  treat 
they  then  become,  in  a  special  sense,  wards  of  the  State, 
are  surrounded  by  its  protection  while  under  pupillage, 
and  have  their  rights  assured  in  perpetuity  to  the  usual 
land  reserve.  In  regard  to  this  reserve  the  tribe  enjoy 
practically  all  the  advantages  and  safeguards  of  private 
resident  proprietors  :  Bastien  v.  Hoffnaan,  17  L.  C.  R.  238. 
Before  the  appropriation  of  reserves  the  Indians  have  no 
claim  except  upon  the  bounty  and  benevolence  of  the 
Crown.  After  the  appropriation,  they  become  invested 
with  a  legally  recognized  tenure  of  defined  lands  ;  in  which 
they  have  a  present  right  as  to  the  exclusive  and  absolute 
usufruct,  and  a  potential  right  of  becoming  individual 
owners  in  fee  after  enfranchisement.  It  is  "lands  reserved" 
in  this  sense  for  the  Indians  which  form  the  subject  of 
legislation  in  the  B.  N.  A.  Act,  i.  e.,  lands  upon  Avhich  or 
by  means  of  the  proceeds  of  which,  after  beiog  surrendered 
for  sale,  the  tribes  are  to  be  trained  for  civilization  under 
the  auspices  of  the  Dominion.  It  follows  that  lands 
ungranted  upon  which  Indians  are  living  at  large  in  their 
primitive  state  within  any  Province  form  part  of  the  public 
lands,  and  are  held  as  before  Confederation  by  that 
Province  under  various  sections  of  the  B.  N.  A.  Act.  [See 
sees.  92  (item  5),  also  sees.  6,  109  and  117.]  Such  a  class 
of  public  lands  are  appropriately  alluded  to  in  section  109 
as  lands  belonging  to  the  Province  in  which  the  Indians- 
have  an  interest,  i.  e.,  their  possessory  interest.  When 
this  interest  is  dealt  with  by  being  extinguished,  and  by 
way  of  com.pensation  in  part,  reserves  are  allocated,  then 
the  jurisdiction  of  the  Dominion  attaches  to  those  reserves. 
But  the  rest  of  the  land  in  which  "  the  Indian  title  "  so 
called  has  not  been  extinguished  remains  with  its  character 
unchanged  as  the  public  propert}^  of  the  Province. 

The  Indian  title  was,  in  this  case  extinguished  by  the 
Dominion  treaty  in  1873,  during  a  dispute  with  the 
Province  as  to  the  true  western  boundary  of  Ontario.  (See 
Dom.  Sess.  Papers,  1875,  vol.  8,  No.  7,  Paper  8,  p.  19.)  It 
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was  proposed  in  1872,  on  behalf  of  the  Dominion,  that  both 
Governments  should  agree  upon  some  provisional  arrange- 
ment and  boundary  in  order  that  both  might  ])roceed  with 
the  granting  of  land,  and  the  issuing  of  licenses  in  distinct 
parts  of  this  disputed  territory,  pending  the  definite  settle- 
ment of  the  true  line.  (See  Sess.  Papers,  Ont.,  1873,  vol. 
5,  part  3,  Paper  44,  pp.  6-20.)  This  arrangement  was  not 
carried  out  till  1874,  at  which  time  a  provisional  boundary 
line  was  adopted.  The  delay  arose  from  the  desire  of  the 
Dominion  to  effectuate  this  treaty.  The  Minister  of  the- 
Interior,  in  his  official  report  of  June,  1874,  (see  Dom. 
Sess.  Papers,  3  875,  vol.  8,  No.  7,  Paper  8,)  states  that  as- 
the  Indian  title  to  a  considerable  part  of  the  tei  ritory  in. 
dispute  had  not  been  extinguished  in  1872,  it  was  thought 
desirable  to  postpone  the  negotiations  for  a  conventional 
arrangement  under  w^hich  the  territory  might  be  o])ened 
for  sale  or  settlement,  until  a  treaty  was  concluded  with 
the  Indians  (g). 

The  boundary  dispute  having  been  referred  to  arbitra- 
tion, an  award  was  made  in  favour  of  Ontario  in  August,. 
1878,  after  which,  in  December,  1879,  the  Provincial  Gov- 
ernment notified  the  other  Government  that  the  provisional 
arrangement  was  at  an  end.  (See  Sess.  Papers  Ont.,  1880,. 
No.  46,  p.  2.)  This  appears  to  have  been  acceded  to  by 
the  Dominion  in  January,  1882,  (see  Dom.  Sess.  Papers,. 
1883,  vol.  16,  No.  12,  Paper  95,  p.  3,)  and  both  were  then, 
understood  to  be  left  to  assert  their  respective  rights  in. 
reference  to  all  questions  involved.  A  declaration  of  light 
to  this  territory  was  made  in  March,  1882,  by  the  Legisla- 
ture of  Ontario,  (see  Journals  of  Legislative  Assembly  Ont., 
1882,  vol.  15,  pp.  154-161,)  and  after  this  the  defendants, 
procured  the  license  to  cut  timber,  which  is  now  the  subject 

{g)  All  papers,  treaties,  &c,,  relating  to  this  boundary  dispute  may  be^ 
found  either  in  the  volume  entitled  "Ontario  Boundaries  before  Privy- 
Council,"  contained  in  Osgoode  Hall  Library,  or  in  the  volume  entitled 
Correspondence,  Papers,  and  Documents  of  dates  from  185G  to  1882, 
inclusive,  relating  to  the  Northerly  and  Westerly  Boundaries  of  the 
Province  of  Ontario,  printed  by  order  of  the  Legislative  Assembh',  by 
C.  Blackett  Kobinson,  Toronto,  1882. 
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of  litigation.  It  appears  to  me  that  the  diplomatic  attitude 
of  both  Governments  daring  this  transaction,  favours  the 
view  that  both  understood  the  British  North  America 
Act  to  mean  that  which  I  now  decide  it  does  mean,  as  to 
"  Public  Lands"  and  "  Reserves  "  and    Indian  Title." 

So  also  the  inter-state,  dealings  which  took  place  upon 
and  after  the  admission  of  British  Columbia  into  the 
Confederation,  cast  a  light  upon  the  whole  subject  I  have 
been  discussing,  which  is  favorable  to  the  conclusions  at 
which  I  have  otherwise  arrived.  Provision  is  made  in 
sec.  146  of  the  "  British  North  America  Act "  for  the  recep- 
tion of  other  colonies  into  the  Canadian  union,  "  subject  to 
the  provisions  of  that  Act,"  and  based  upon  that  the 
negotiations  I  am  about  to  mention  proceeded. 

British  Columbia,  when  a  Crown  colony  pursued  a 
policy,  more  or  less  definite  with  reference  to  the  com- 
paratively settled  Indian  population  there  resident,  the 
object  of  which  was  to  distribute  the  Indians  to  a  greater 
extent  among  the  white  inhabitants  than  was  deemed 
desirable  by  the  Government  of  old  Canada.  That  policy 
however,  involved  the  setting  apart  of  tracts  of  land  as 
reserves  for  the  use  of  most  of  the  tribes,  and  these,  as  an 
invariable  rule,  embraced  the  village  sites,  settlements,  and 
cultivated  lands  of  the  Indians,  and  of  late  years  it  was 
considered  that  a  reservation  in  the  proportion  of  ten  acres 
for  each  family,  (five  being  regarded  as  the  family  unit,) 
to  be  held  as  the  joint  and  common  property  of  the  several 
tribes  for  their  exclusive  use  and  benefit,  was  a  sufficient 
provision  by  way  of  compensation  for  all  their  claims  upon 
the  rest  of  the  Crown  lands.  After  this  colony  joined  the 
Canadian  union,  discontent  arose  among  the  Indians,  and  it 
was  deemed  necessary  to  devise  a  scheme  for  the  re-adjust- 
mcnt  of  the  system  of  Indian  land  reserves  so  as  to  con- 
form, as  far  as  possible,  to  the  customary  policy  and 
practice  of  the  older  Provinces  which  had  been  adopted 
by  the  Dominion.  The  thirteenth  article  of  the  terms  of 
union  of  1871  (h)  provided  as  follows  :  ''The  charge  of  the 
(//)  See  Statutes  of  1872,  D. 
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Indians  and  the  trusteeship  and  management  of  the  lands 
reserved  for  their  use  and  benefit,  shall  be  assumed  by  tlie 
Dominion  Government,  and  a  policy  as  liberal  as  that 
hitherto  pursued  by  the  British  Columbia  Government  shall 
be  continued  by  the  Dominion  Government  after  the  union. 
To  carry  out  such  policy,  tracts  of  land  of  such  extent 
as  it  has  hitherto  been  the  practice  of  the  British  Columbia 
Government  to  appropriate  for  that  purpose,  shall,  from 
time  to  time,  be  conveyed  by  the  Local  Government  to  the 
Dominion  Government  in  trust  for  the  use  and  benefit  of 
the  Indians  on  application  of  the  Dominion  Government," 
and  in  case  of  disagreement  respecting  the  quantity,  the 
matter  was  to  be  referred  to  the  Secretary  of  State  for  the 
Colonies. 

The  policy  and  practice  of  old  Canada  being  to  concen- 
trate the  Indians  upon  reserves,  and  to  allot  land  for  such 
purpose  in  the  proportion  of  at  least  eighty  acres  for  each 
family  of  five,  it  v^as  contended  on  the  part  of  the  Pacific 
Province  that  such  a  policy  should  not  be  extended  to  the 
granting  of  future  reserves,  and  that  the  previously  existing 
reserves  should  not  be  disturbed.  It  was  alleged  that  this 
policy  of  extensive  land  reserves  however  suitable  to  the 
Plain  and  Mountain  Indians  of  the  North- West,  was  not 
adapted  to  the  wants  and  habits  of  the  Maritime  Indians. 
The  Provincial  and  Dominion  Governments  at  last  ao^reed 
upon  a  scheme  for  the  settlement  of  the  matters  in  differ- 
ence, and  for  the  adjustment  of  the  reserves  upon  these 
.among  other  terms  : 

Three  commissioners  were  to  be  appointed  who,  after 
enquiry  on  the  spot,  should  fix  and  determine  for  each 
nation  separately,  the  number,  extent,  and  locality  of  the 
reserve  or  reserves  to  be  allotted  to  it ;  no  basis  of  acreage 
was  to  be  fixed,  but  each  nation  should  be  dealt  with 
separately. 

In  the  event  of  any  material  increase  or  decrease 
thereafter  of  the  numbers  of  a  nation  occupying  a 
reserve,  such  reserve  was  to  be  enlarged  or  diminished 
.as  the  case  might  be.    "  The  extra  land  required  by  any 
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reserve  shall  bo  allotted  from  Crown  lands,  and  any  land 
taken  off  a  reserve  shall  revert  to  the  Province." 

In  a  large  part  of  the  unsettled  domain  of  British 
Columbia,  as  I  gather  from  the  blue  books,  the  Indian 
title  had  not  been  extinguished.  The  last  provision  I  have 
above  quoted,  was  inserted  in  consequence  of  the  contention 
of  the  Dominion  that  the  quantity  of  land  proposed  to  be 
assigned  by  the  Local  Government  was  inadequate  evenTor 
the  present  necessities  of  the  tribes,  and  that  when  land 
matters  were  involved  the  claims  of  the  red-men  were 
entirely  subordinated  to  those  of  the  whites. 

Several  deductions,  I  think,  may  be  fairly  made  from 
these  transactions  :  (1),  that  the  term  "reserves"  had  the 
same  well  defined  scope  and  meaning  in  British  Columbia,, 
as  in  the  other  members  of  the  union  ;  (2),  that  the  lands 
from  which  the  reserves  were  to  be  set  apart  by  the  Pro- 
vince, on  the  application  of  the  Dominion,  were  Crown  or 
public  lands,  though  inhabited  at  large  by  Indians ;  (3), 
that  when  the  purposes  of  the  reserve  were  satisfied  by 
the  diminution,  or  absorption  or  disappearance  of  the 
Indians,  the  land  freed  from  that  trust  was  to  revert  from 
the  Dominion  to  the  Province,  and  be  dealt  with  thereafter 
as  ordinary  public  land ;  (4),  underlying  the  whole  there 
is  an  aflSrmance  of  the  constitutional  propositions  that  the 
claim  of  the  Indians  by  virtue  of  their  original  occupation 
is  not  such  as  to  give  any  title  to  the  land  itself,  but  only 
serves  to  commend  them  to  the  consideration  and  liberal] ty^ 
of  the  Government  upon  their  displacement ;  that  the  sur- 
render to  the  Crown  by  the  Indians  of  any  territory  adds 
nothing  in  law  to  the  strength  of  the  title  paramount,  and 
that  in  the  case  of  reserves  created  after  Confederation,, 
when  the  purposes  are  ended  for  which  the  appropriation 
of  the  land  was  made,  the  title,  legal  and  equitable,  reverts- 
from  the  Dominion,  whose  trusteeship  has  thus  ceased,  to 
the  proper  constitutional  owner,  i.  e.,  the  Province  wherein 
the  lands  are  territorially  situate. 

As  the  Dominion  claimed  this  territory  at  the  time  of 
the  North- West  angle  treaty,  that  treaty  was  concluded 


EEGINA  V.  ST.  CATHARINES  MILLING  CO. 


235 


ex  "parte  isiY  as  Ontario  is  concerned.  But  as  in  the 
case  of  British  Columbia,  when  the  Province  is  the  owner 
of  the  public  lands,  and  for  the  purposes  of  settlement  it 
is  needful  to  extinguish  the  Indian  title  and  allot  reserves,, 
it  may  well  require  the  co-operation  of  both  the  General 
and  the  Local  Governments  in  order  properly  to  adjust  the 
terms  and  details.  It  would  seem  unreasonable  that  the 
Dominion  Government  should  be  burdened  with  large 
annual  payments  to  the  tribes  without  having  a  sufficiency 
of  land  to  answer,  presently  or  prospective!}',  the  expendi- 
ture, and  it  would  also  seem  unreasonable  to  allot  reserves 
in  the  absence  of  the  Province,  whose  schemes  for  opening 
up  the  country  might  be  prejudiced  by  the  reserves  being 
unsuitably  placed.  However  that  may  be,  in  the  present 
case,  my  judgment  is,  that  the  extinction  of  title  procured 
by  and  for  the  Dominion,  enures  to  the  benefit  of  the 
Province  as  constitutional  proprietor  by  title  paramount,, 
and  that  it  is  not  possible  to  preserve  that  title  or  transfer 
it  in  such  wise  as  to  oust  the  vested  right  of  the  Province 
to  this  as  part  of  the  public  domain  of  Ontario. 

Whatever  equities — I  use  this  word  for  want  of  a  more 
suitable — may  exist  between  the  two  Governments  in 
regard  to  the  consideration  given  and  to  be  given  to  the 
tribes,  that  is  a  matter  not  agitated  on  this  record. 

I  have  thought  it  fitting  because  of  the  magnitude  of 
the  interests  at  stake,  and  because  of  the  earnest  and 
elaborate  arguments  on  both  sides  to  give,  at  perhaps 
unnecessary  length,  the  reasons  which  have  induced  me  to 
decide  as  I  do. 

Judgment  will  be  entered  for  the  plaintiff,  with  costs, 
and  in  terms  as  prayed. 

A.  H.  F.  L. 
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[COMMON  PLEAS  DIVISION.] 

Goring  v.  The  London  Mutual  Fire  Insurance 
Company. 

Insurance  —  Title  and  incumbrances — Misrepresentation — Materiality — 
Statutory  conditions,  1,  13,  15. 

The  pliiintiff  effected  an  insurance  on  buildings  and  the  chattels  therein, 
specific  amounts  being  placed  on  each.  By  the  application  in  answer 
to  questions  to  that  effect,  the  plaintiff  stated  that  the  premises  were 
held  in  fee  simple  and  were  unencumbered  ;  and  at  the  end  thereof 
there  was  a  provision  that  where  property  was  heavily  incumbered,  or 
the  value  of  buildings  as  compared  with  the  amount  insured  on 
ordinary  contents  was  small,  the  manager,  &c.,  was  authorized  to 
insert  the  two-third's  clause.  The  application  was  made  part  of  the 
policy,  which  contained  the  statement  that  the  premises  were  repre- 
sented in  the  application  as  being  held  in  fee  simple  and  unencumbered. 
It  was  also  so  stated  in  the  proofs  of  loss.  By  the  lsl3  statutory 
condition,  if  the  insured  misrepresented  or  omitted  to  communicate  any 
circumstance  material  to  be  made  known  to  the  companj^-  to  enable  them 
to  judge  of  the  risk,  the  insurance  should  be  of  no  force  as  respects  the 
property  misrepresented,  &c.  The  property  herein  had  been  conveyed 
to  the  plaintiff  by  his  father  in  consideration  of  natural  love  and  affec- 
tion, but  subject  to  a  charge  to  support  the  father  and  a  brother  and 
to  other  charges,  and  on  default  the  plaintiff  was  to  stand  seized  to  the 
use  of  the  father  of  the  land,  which  should  immediately  revest  in  him 
as  before. 

H'dd,  that  under  the  1st  statutory  condition,  in  order  to  cause  the  misrep- 
r3sentation  as  to  the  property  to  avoid  the  policy,  it  must  be  material, 
which  was  a  question  for  the  jury  to  decide  ;  and  that  the  misrepresen- 
t  ition  only  applied  to  the  buildings,  and  not  to  the  chattels. 

Held,  also,  that  the  fifteenth  statutory  condition  which  provides  that 
"  all  fraud  or  false  swearing  in  relation  to  any  of  the  above  particulars, 
shall  vitiate  the  claim,"  did  not  apply  to  the  statements  as  to  title  or 
incumbrances,  for  it  referred  to  the  particulars  contained  in  the  13th 
statutory  condition,  items  [a)  to  [e)  which  had  no  relation  whatever  to 
such  statements. 

The  learned  Judge  at  the  trial  having  entered  a  verdict  for  the  defendants, 
on  the  ground  that  the  misrepresentation  itself  avoided  the  policy, 
a  new  trial  was  directed. 

The  plaintiff  by  his  statement  of  claim  set  forth  that 
by  policy  N'o.  207,279  of  the  defendants,  dated  the  31st 
January,  1882,  he  effected  an  insurance  against  loss  by 
fire  with  the  defendants  on  his  dwelling  house  No.  2» 
bams,  sheds  and  stables,  driving  house,  and  ordinary  con- 
tents of  barn,  shed,  driving  house  and  stable,  for  the  total 
sum  of  $1,700,  during  the  term  of  three  years,  commencing 
at   noon  on  the  4th    February,   1882  ;    the  following 
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being  the  particulars  of  the  properties  so  insured  with 
the  amounts  of  the  respective  insurance  upon  each  pro- 
perty :  On  dwelhng  house  No.  2,  $100  ;  barn  No.  1,  shed, 
and  stable  $600 ;  driving  house  $200 ;  ordinary  contents 
of  barn,  shed,  driving  house,  and  stable  $800,  situate  on 
lot  one  concession  nine,  township  of  Grantham  :  that  the 
insurance  was  effected  on  the  terms  and  conditions  in  the 
policy  contained,  and  was  to  continue  in  force  until  the 
4th  of  February,  1885. 

That  by  a  certain  other  policy  of  insurance,  No.  123,105, 
dated  the  28th  February,  1883,  the  plaintiff  duly  eflec- 
ted  an  insurance  against  loss  by  fire  with  the  defen- 
dants, on  his  dwelling  house,  ordinary  contents  thereof, 
printed  books  therein,  organ  therein,  and  pictures  and 
paintings  therein,  for  the  total  sum  of  $3,500,  during  the 
term  of  three  years,  commencing  at  noon  on  the  19th 
February,  1883,  the  following  being  the  particulars  of 
the  properties  so  insured,  with  the  amounts  of  insurance 
upon  each  respectively:  On  his  dwelling  house,  $2,500  ; 
ordinary  contents  thereof,  $850 ;  printed  books  therein, 
$50  ;  organ  therein,  $80  ;  pictures  and  paintings  therein, 
$20 ;  situated  on  said  lot  1.  The  said  last  mentioned 
insurance  was  affected  on  the  terms  and  conditions  in  the 
policy  contained  ;  and  it  was  thereby  provided  that  the 
same  should  continue  in  force  until  the  19th  February, 
1886.  That  on  the  3rd  August,  1884,  while  the  said 
policies  were  in  force,  a  fire  broke  out  in  the  barn 
mentioned  in  policy  No.  207,279,  and  destroyed  all  the 
buildings  and  property  insured  by  the  said  policies,  except- 
ing the  building  mentioned  in  policy  No.  207,279  as  dwelling 
house  No.  2  :  that  the  plaintiff  at  the  times  of  making 
said  policies,  and  thence  until  the  happening  ot  the  said 
fire,  was  interested  in  the  said  buildings,  goods,  and  things 
so  insured  to  the  amount  insured. 

The  defendants  in  their  statement  of  defence  denied  all 
the  statements  in  the  plaintiff's  statement  of  claim. 

They  also  set  up  by  paragraphs  9  and  11,  that  the  policies 
■were  in  respect  of  the  matters  hereinafter  referred  to. 
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subject  to  the  statutory  conditions  in  the  Fire  Insurance 
Policy  Act,  except  as  thereinafter  mentioned,  which  statu- 
tory conditions    were  duly  endorsed  thereon  :  that  the 
policies  of  insurance  had  a  statutory  condition  thereon  to 
the  effect,  that  if  the  insured  should  misrepresent  or  omit  to 
communicate  to  the  defendants  any  circumstance  material  to 
be  made  known  to  them  in  order  to  enable  them  to  judge 
of  the  risk  they  undertook,  such  insurance  should  be  of  no 
force  in  respect  of  the  property  in  regard  to  which  the 
misrepresentation  or  omission  is  made:  that  by  his  ap- 
plications, dated  the   31st  January,  1882,  No.  207,279, 
and   19th   February,  1883,   No.   123,105,  the  plaintiff 
misrepresented  to  the  defendants   that  there  were  no 
incumbrances  upon  the  said  insured  properties  upon  the 
premises  wherein  the  same  were  situated,  and  the  said 
defendants  subscribed  and  granted  the  said  policies  con- 
fiding in  the  said  statement  of  the  plaintiff,  nevertheless 
the  said  properties  were  charged  with  certain  encum- 
brances, particularly  set  out  in  a  certain  agreement,  dated 
the  8fch  January,  1881,  and  made  between  the  plaintiff 
and  Harmon   tl.  Goring,  and  registered  in  the  registry 
office  for  the  county  of  Lincoln,  in  book  8  for  Grantham, 
as  number  3,424,  which  was  a  circumstance  material  to  be 
made  known  to  the  defendants  to  enable  them  to  judge  of 
the  risk  they  undertook,  whereby  the  said  insurances 
became  of  no  force,  value,  or  effect. 

The  plaintiff  joined  issue  on  the  defendants'  statement 
of  defence. 

The  cause  was  tried  before  Gait,  J.,  and  a  jury,  at  St. 
Catharines,  at  the  Spring  Assizes  of  1885. 

The  plaintiff  put  in  the  two  policies  of  insurance  in  the 
statement  of  claim  mentioned,  in  each  of  which,  after 
describing  the  property  insured,  was  this  provision  :  "  For 
a  more  particular  description,  and  as  forming  part  of  this 
policy,  reference  being  had  to  the  application  of  the 
insured"  (giving  the  numbers  of  the  above  applications)  "  in 
file  in  the  office  of  the  company.  *  *  The  above 
insured  property  being  represented  in  the  said  application 
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as  otherwise  uninsured,  and  the  premises  aforesaid  as 
being  held  in  fee  simple,  and  as  being  unincumbered," 

Among  the  conditions  endorsed  on  the  policies  was  the 
first  statutory  condition : — "  If  any  person  or  persons 
insures  his  or  their  buildino^s  or  o^oods,  and  causes  the 
same  to  be  described  otherwise  than  as  they  really  are^ 
to  the  prejudice  of  the  company,  or  misrepresents  or 
omits  to  communicate  any  circumstance  which  is  material 
to  be  made  known  to  the  company,  in  order  to  enable 
it  to  judge  of  the  risk  it  undertakes,  such  insurance 
shall  be  of  no  force  in  respect  to  the  property  in  regard  to 
which  the  misrepresentation  or  omission  is  made/' 

The  applications  which  were  put  in  by  the  defendants 
were  signed  by  the  plaintiff,  and  contained  the  following 
questions  and  answers :  Q.  24.  "  Applicant's  title  held  in 
fee  simple,  or  how  ?"  A.  "  Fee  simple."  Q.  27.  "  Is  the 
property  encumbered  ?  If  so,  state  full  particulars  ?"  A. 
No." 

'  At  the  end  of  the  application  was  the  memorandum : 
Memo — Where  property  is  heavily  encumbered,  or  the 
value  of  buildings  as  compared  with  amount  insured  on 
ordinary  contents  relatively  small,  the  manager,  or  other 
•officer  of  said  company,  is  authorized  to  insert  the  two- 
thirds  clause  in  policy." 

It  also  appeared  by  the  evidence  that  Harmon  H.  Goring, 
father  of  the  plaintiff,  was  before  and  on  the  8th  January, 
1881,  owner  of  the  real  estate  ;  and  by  indenture,  bearing 
date  8th  January,  1881,  and  made  between  the  said 
Harmon  H.  Goring  of  the  first  part,  and  the  plaintifi, 
of  the  second  part,  the  said  Harmon  H.  Goring,  in  consid- 
eration of  natural  love  and  affection,  granted,  released,  and 
quitted  claim  unto  the  plaintiff  his  heirs  and  assigns,  all 
his  estate,  right,  title,  and  interest  in  the  said  premises. 

This  conveyance  contained  the  following  provisions : 
subject  nevertheless  to  the  reservations,  limitations,  pro- 
visoes and  conditions  expressed  in  the  original  grant  thereof 
from  the  Crown  ;  and  also  subject  to  the  provisions,  stipula- 
tions and  conditions  contained  and  expressed  in  a  certain 
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agreement  bearing  even  date  witli  these  presents  by  and 
between  the  said  Harmon  H.  Goring  and  Albert  E.  Goring," 
(the  plaintiff.)  "  It  is  hereby  understood  and  agreed  by  and 
between  the  parties  hereto,  and  it  is  a  condition  of  the  grant 
herein  contained,  that  i£  the  said  party  of  the  second  part" 
(the  plaintiff)  "shall  at  anytime  hereafter  fail  or  make  default 
in  the  performance  or  observance  of  the  covenants,  provi- 
soes and  stipulations,  or  any  of  them,  made  or  contained 
in  a  certain  agreement,bearing  even  date  with  these  presents,, 
and  executed  by  and  between  the  parties  of  the  first  and 
second  parts,  then  from  and  after  such  default  as  aforesaid^ 
the  party  of  the  second  part  shall  be  and  stand  seized  of 
the  said  lands  to  and  for  the  sole  and  only  use  of  the  said 
part}^  of  the  first  part,  his  heirs  and  assigns  forever." 

The  agreement  referred  to  in  the  indenture  in  manner 
aforesaid,  contained  a  covenant  on  the  part  of  the  plain tiff^ 
during  the  life  of  his  father,  to  provide  whenever  demanded 
a  comfortable  home  with  him,,  the  plaintiff,  and  to  maintain 
and  support  his  father  in  as  good  and  comfortable  a  manner 
as  the  said  Harmon  H.  Goring  had  been  used  to ;  also  to  sup- 
port and  maintain  the  plaintiff's  brother,  Solomon  Goringv 
until  the  said  Solomon  Goring  attained  the  age  of  twenty-one 
years  ;  and  after  he  attained  that  age,  either  to  support  him 
or  pay  him  for  his  support  and  maintenance  during  his  life 
the  sum  of  $125  per  annum  in  quarterly  payments  in  case 
the  said  Solomon  Goring  should  not  see  fit  to  live  with  the 
plaintiff.  The  said  obligation  to  cease  when  the  plaintiff 
should  sell  the  said  lands,  or  a  sufficient  portion  thereof 
to  raise  the  sum  of  $2,500,  and  should  deposit  the  said  sum 
in  the  agency  of  the  Canadian  Bank  of  Commerce  at  St. 
Catharines,  to  the  credit  of  the  said  Harmon  H.  Goring,  the 
grantor,  or  if  the  said  Hai-mon  H.  Goring  should  not  then 
be  living,  to  the  credit  of  the  plaintiff,  as  trustee  for  the 
said  Solomon  Goring ;  such  money,  or  the  income  thereof, 
to  be  expended  for  the  proper  support  and  maintenance  of 
the  said  Solomon  Goring;  also  upon  the  death  of  the  said 
Harmon  H.  Goring,  or  whenever  the  plaintiff  should  sell  the 
said  lands,  or  enough  to  realize  the  sum  of  $100,  which  ever 
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should  first  happen,  the  plaintiff  should  pay  to  Charlotte 
E.  McNaught,  wife  of  Archibald  McNaught,  the  sum  of 
$100 ;  also  to  allow  his  mother  Mary  J.  Goring  to  use  and 
occupy  the  house  at  the  south  end  of  the  Gran  than  lot^ 
wdth  the  orchard,  being  two  acres.  The  agreement  then 
provided  that  upon  default  in  the  performance  or  observance 
of  the  covenants,  &c.,  contained  in  the  agreement  the 
plaintiff  should  stand  seized  of  the  lands  for  the  sole  and 
only  use  of  the  said  Harmon  H.  Goring,  his  heirs  and 
assigns,  and  the  same  should  immediately  revest  in  the 
said  Harmon  H.  Goring,  his  heirs  and  assigns,  as  before  the 
said  grant. 

In  the  proofs  of  loss,  in  the  seventh  paragraph  of  the 
plaintiff's  statutory  declaration,  the  plaintiff  declared  that 
the  land  on  which  the  insured  buildings  were  situated,. 
"  w^as  unencumbered  at  the  time  of  the  tire,  whether  by 
mortgage,  judgment,  or  by  any  amount  due  or  yet  to- 
become  due,  as  part  of  the  purchase  money."  And  in  the 
ninth  paragraph:  *'that  no  other  person  or  persons  at  the 
time  of  the  fire  had  any  legal  or  equitable  interest  in  any 
part  of  the  property,  real  or  personal,  herein  charged  for." 

The  buildings,  except  dwelling  house  No.  2,  w4th 
contents,  were  destroyed  by  fire  on  Sunday  the  3rd 
August,  1884.  And  the  plaintiff,  in  his  said  proofs  of 
claim,  alleged  the  total  value  of  the  real  property  de- 
stroyed was:  dw^elling  house  $5,000,  barn,  shed  and  stable 
$1,500,  driving  house  $200,  and  of  the  personal  property 
$1,341.10 ;  and  he  claimed  to  be  paid  in  respect  of  move- 
ables $1,002.70,  and  of  buildings  $3,300;  total  claim 
$4,302.70. 

On  the  3rd  October,  1884,  the  company  notified  the 
plaintiff  of  an  assessment  of  $22.97  in  respect  of  premium 
note  on  policy  No.  123,105,  which  amount  the  plaintiff 
sent  to  the  defendants,  but  it  was  returned  by  them  in  a 
letter  stating  the  notice  of  assessment  of  the  plaintiff  was- 
a  mistake. 

In  his  evidence  the  plaintiff  swore  that  he  was  not 
asked  the  question  "is  the  property  encumbered?"  when. 
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he  signed  the  application,  but  admitted  that  he  signed  the 
application. 

A  correspondence  took  place  between  the  plaintiff's 
solicitors  and  the  company,  and  among  the  letters  from  the 
former  addressed  to  the  secretary  was  one  of  the  1st  Sep- 
tember, 1884,  wherein  they  said  :  "  We  forwarded  to  your 
-company  on  the  13th  ult.  proofs  of  claim  under  the  above 
policies.  Oar  client  has  informed  us  that  since  then  your 
inspector  has  attended  at  the  premises  and  made  the  usual 
inspection,  and  while  there  requested  him  to  make  a 
declaration  that  the  lands  are  incumbered,  which  he  refused 
to  do.  When  filling  in  the  proofs  of  loss  sent  by  you,  it 
did  not  occur  to  us  that  the  word  'incumbrance'  there 
mentioned  comprised  the  annuity  payable  by  the  claimant 
to  his  mother  and  brother  ;  and  we  thought  it  only  referred 
to  mortgages  and  charges  which  Jvould  entit\e  the  holders 
thereof  to  an  interest  in  the  amount  payable  under  these 
policies.  However,  we  will  forward  to  you  all  the  papers 
in  connection  with  the  matter,  if  you  wish  to  see  them." 

Subsequently  the  papers,  including  the  deed  and  agree- 
ment between  the  plaintiff  and  his  father  and  mother,  were 
sent  to  the  company  for  inspection. 

There  was  not,  in  the  applications  or  in  the  policies,  any 
stipulation  or  declaration  that  any  untrue  statement  made 
by  the  insured  in  answering  the  questions  should  avoid 
the  policies,  except  those  contained  in  the  statutory  con- 
ditions ;  and  on  the  face  of  the  policies  it  is  expressly 
stated,  that  the  policy  is  made  and  accepted  subject  to, 
and  in  reference  to  the  terms,  conditions,  and  explanations, 
stated  hereunder,  and  in  the  variations  in  conditions 
printed  in  red  ink,  which  are  to  be  used  and  resorted  to 
to  explain  or  ascertain  the  rights  and  obligations  of  the 
parties  in  all  cases  not  otherwise  provided  for. 

At  the  close  of  the  case  Rykert,  for  the  defendants 
moved  to  dismiss  the  action,  on  the  grounds  that  the  pro- 
perty insured  was  encumbered  by  reason  of  the  agreement 
between  the  plaintiff  and  his  father,  and  the  provisions  of 
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the  deed  under  which  the  plaintiff  held  the  property  from 
his  father ;  also  on  account  of  the  false  swearing  in  the 
statutory  declaration  made  by  the  plaintiff  in  his  proofs  of 
loss  furnished  under  the  condition  in  the  policy  in  that 
behalf,  in  alleging  that  the  property  was  not  encumbered  ; 
and  that  no  other  person  or  persons  at  the  time  of  tht?  fire 
had  any  legal  or  equitable  interest  in  any  part  of  the  pro- 
perty, real  or  personal,  charged  for. 

Osier,  Q.  0.,  for  the  plaintiff,  contended  that  the 
encumbrance  was  not  necessarily  material  to  the  risk  :  and 
whether  it  was  or  was  not  material  was  a  question  of  fact 
and  not  of  law,  and  should  be  submitted  to  the  jury  :  that 
the  objection  was  taken  under  the  first  statutory  condition, 
and  that  it  was  not  set  up  in  the  statement  of  defence  by 
way  of  warranty  in  the  application,  or  in  the  policy ;  and 
as  to  the  proofs  of  loss  no  irregularity  therein  could  be 
used  as  an  objection,  not  having  been  stated  in  reply  to 
the  letter  of  the  plaintiff's  solicitors,  asking  if  the  proofs 
were  sufficient ;  and  as  to  the  question  whether  there  was 
false  swearing  therein,  that  was  one  of  fact  on  which  the 
opinion  of  the  jury  must  be  taken ;  and  there  was  in  fact 
only  one  question  to  be  tried,  and  that  is,  was  the  family 
arrangement  a  concealment  of  a  fact  which  would  have 
caused  the  insurance  company  to  charge  a  higher  rate,  or 
refuse  the  risk ;  in  other  words  did  it  increase  the  physical 
or  moral  hazard. 

The  learned  Judge  delivered  the  following  judgment  : 

"  The  observations  I  am  about  to  make  apply  to  both 
policies,  because  in  both  the  application  is  the  same. 

"  In  answer  to  the  questions  contained  in  the  application 
the  plaintiff  represents  that  he  is  the  owner  in  fee  of  the 
property,  and  that  it  is  unincumbered.  The  statements  in 
the  applications  are  made  part  of  the  policy,  because  by 
the  policy  special  reference  is  made  to  the  application,  and 
also  to  the  fact  contained  in  that  application,  that  the 
plaintiff  held  the  premises  in  fee  simple,  and  that  they 
were  unincumbered. 

"  In  my  opinion  this  would  have  amounted  to  a  war- 
ranty, but  the  defence  is  not  pleaded. 
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"  The  defendants  however,  by  the  9th  and  11th  para- 
graphs of  their  statement  of  defence,  rely  on  the  first 
statutory  condition.  It  is  evident  that  the  defendants  did 
rely  on  the  circumstances  as  to  the  property  being  held 
in  fee  simple  and  as  being  unencumbered ;  and  it  has  been 
shewn  that  the  property  is  encumbered. 

"  In  my  opinion  the  plaintiff  is  not  entitled  to  recover.. 

"  I  give  judgment  for  the  defendants." 

In  Easter  sittings,  May  21,  1885,  Osier,  Q.  C,  obtained 
an  order  nisi  to  calling  on  the  defendants  to  shew  cause 
why  the  judgment  for  the  defendants  should  not  be 
set  aside  and  a  new  trial  had  between  the  parties,  on 
the  ground  that  there  was  evidence  to  go  to  the  jury  on 
the  plaintiff's  claim  and  the  questions  were  questions  of 
fact  for  the  jury  and  not  questions  of  law  to  be  ruled 
upon  by  the  Judge  as  more  fully  set  forth  in  the  short 
hand  notes  at  the  trial. 

During  the  same  sittings,  June  6,  1885,  Osier,  Q.  C.,. 
supported  the  order  nisi,  and  referred  to  Nicholson  v. 
Fhoenix  Ins.  Co.,  45  U.  C.  E.  359  ;  Fech  v.  Phoenix  Mutual 
Ins.  Co.,  45  U.  C.  R.  620  ;  Quinlan  v.  Union  Fire  Ins.  Co..- 
8  A.  R.  376  ;  Sands  v.  Standard  Jns.  Co.,  27  Gr,  167. 

Moss,  Q.  C,  contra,  referred  to  May  on  Insurance,  2nd 
ed.,  sees.  188-5;  Anderson  v.  Fitzgerald,  4  H.  L.  Cas. 
484,  487,  503-4 ;  Thomson  v.  Weeras,  9  App.  Cas.  671 ;. 
Graham  v.  Fireman's  Ins.  Co.,  41  Amer.  R.  349 ;  Behn 
V.  Burness,  3  B.  &  S.  751,  754. 

June  27,  1885.  Cameron,  C.  J. — It  is  strange  that  with 
all  the  care  insurance  companies  take  to  protect  themselves 
from  being  unduly  practised  upon,jand  to  make  truth  the 
basis  of  the  contracts  they  enter  into,  new  questions  are 
continually  being  presented  from  the  way  in  which  they 
frame  their  applications  and  policies. 

In  the  present  case  the  evidence  abundantly  establishes 
that  the  defendants  considered  it  material  that  they  should 
be  informed  of  the  condition  of  the  plaintiff's  title  to  the 
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buildings  that  they  were  insuring,  and  whether  such  title 
was  encumbered  in  any  way.  The  questions  in  the  plain- 
tiff's application  made  on  the  printed  form  of  the  defen- 
dants, and  the  reference  in  the  policies  to  the  fact  that  the 
plaintiff  alleged  his  title  was  one  in  fee  simple,  and  was 
unencumbered,  make  this  exceedingly  clear ;  but  they  have 
not  provided  that  a  false  statement  in  respect  thereto  shall 
tivoid  the  policy  unless  such  false  statement  was  material 
to  be  made  known  to  them  in  order  to  enable  them  to 
judge  of  the  risk. 

Whether  the  condition  of  the  title  or  the  incumbrance 
is  material  or  not  would  seem  to  be  one  of  fact  upon  which 
the  jury  are  the  tribunal  that  must  decide  in  the  absence 
of  a  warranty  or  a  stipulation  as  to  what  is  material. 

Lord  Chancellor  Cransworth,  in  Anderson  v.  Fitzgerald, 
4  H.  L.  Cas.  484, at  p.  503,  thus  puts  the  difference  between  a 
warranty  and  a  representation  : — "  The  learned  Judges  who 
decided  that  the  direction  actually  given  was  good,  pro- 
ceeded upon  the  well-known  rule  of  law,  that  there  is  a 
great  distinction  between  that  which  amounts  to  what  is 
called  a  warranty  and  that  which  is  merely  a  representa- 
tion inducing  a  party  to  enter  into  a  contract.  Thus  if  a 
person  effecting  a  policy  of  insurance  says,  '  I  warrant  such 
and  such  things  which  are  here  stated,'  and  that  is 
part  of  the  contract,  then,  whether  they  are  material  or 
rnot  is  quite  unimportant, — the  party  must  adhere  to  his 
warranty,  whether  material  or  immaterial.  But  if  the  party 
makes  no  warranty  at  all,  but  simply  makes  a  certain 
statement,  if  that  statement  has  been  made  bond  fide, 
unless  it  is  material,  it  does  not  signify  whether  it  is  false 
or  not  false." 

Mr.  Moss  very  forcibly  presented  the  argument  that  the 
questions  and  answers  in  the  plaintiff's  application  having 
been  made  a  part  of  the  policies,  though  those  answers  were 
not  in  terms  made  warranties  or  material,  became  material 
whether  they  were  in  fact  so  or  not ;  and  it  was  not 
competent  to  the  plaintiff  to  shew  that  whether  true  or 
false  the  state  of  the  title  or  incumbrance  did  not  affect 
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the  risk.  The  contention  is  supported  by  his  reference  to 
May  on  Insurance,  2nd.  ed.,  sec.  185;  and  the  authorities 
there  cited  from  decisions  of  the  Courts  in  several  of  the 
states  of  the  neighbouring  repubhc,  seem  to  accord  with  the 
text.  There|  is  not,  however,  in  those  states  an}^  law 
restricting  insurance  companies  from  setting  up  any 
defence,  condition  or  rule  of  law  that  may  exempt  the 
companies  from  liabilities,  while  here  they  are  restricted 
and  are  only  permitted  to  rely  upon  certain  statutory 
conditions  to  shield  them  from  what  may  be  unjust  claims. 

The  condition  that  the  defendants  have  upon  the 
policies  now  in  question  applicable  to  the  defences  set  up, 
is  the  first,  which  renders  the  policy  void  if  the  insured 
misrepresents  or  omits  to  communicate  any  circumstance 
which  is  material  to  be  made  known  to  the  company  in 
order  to  enable  the  company  to  judge  of  the  risk. 

This  is  different  from  a  condition  which  in  terms  makes 
the  company  the  judge  of  the  materiality,  and  leaves  it 
open  to  have  the  materiality  enquired  into  in  the  ordinary 
way  in  which  such  questions  are  determined  in  courts  of 
justice,  that  is  to  say  as  questions  of  fact  and  not  of  law, 
by  the  jury,  or  the  Judge,  if  tried  without  a  jury.  To  hold 
that  this  would  not  be^a  question  for  the  jury,  is  to  deter- 
mine that  any  and  every  incumbrance  no  matter  what  its 
character  or  extent  avoids  the  policy.  Thus  a  policy  on  a 
building  worth  $10,000,  for  $5,000,  would  be  vacated  if 
there  was  a  rent  charge  of  say  $10  on  the  land,  though 
without  the  building  worth  $10,000,  by  an  erroneous 
answer  that  the  land  was  unencumbered,  though  such 
encumbrance  would  not  in  reason  influence  the  company 
in  accepting  or  declining  the  risk,  or  in  any  way  affect 
the  physical  or  moral  hazard. 

I  have  no  doubt,  however,  that  the  untrue  answer  in  the 
present  case  is  a  ver}^  serious  matter  and  it  may  be  that, 
notwithstanding  fthe  oftentimes  very  unreasonable  lean- 
ing of  juries  against  insurance  companies,  the  plaintiff  may 
derive  no  benefit  from  a  new  trial  as  far  as  the  insurance 
on  the  buildings  is  concerned. 


X.]  GOilING  V.  LONDON  MUTUAL  FIRE  INS.  CO.  247 

This  leads  to  the  consideration  of  the  question  whether 
the  misrepresentation  as  to  title  or  incumbrances  affects 
the  plaintiff  s  right  to  recover  in  respect  of  the  chattels 
which  w^ere  covered  by  the  policies  and  destroyed. 

In  Phillies  V.  Grand  River  Mutual  Fire  Ins.  Co.,  46 
U.  C.  R.  334,  I  had  occasion  to  consider  the  question,  and 
came  to  the  conclusion  that  by  the  express  terms  of  the 
first  condition,  misrepresentation  only  aflected  the  insurance 
and  avoided  the  policy  as  to  the  insured  property  to  which 
the  misrepresentation  applied ;  and,  if  right  in  this  view, 
there  would  have  to  be  a  new  trial  to  enable  the  plaintiff  to 
establish  his  claim,  if  he  has  one,  in  respect  of  the  chattels 
even  tliough  we  must  have  held  the  insurance  upon  the 
buildings  vacated.  If  the  misrepresentation  was  such  as 
to  avoid  the  contract  altogether,  it  would  be  otherwise 
but  no  such  question  is  presented  on  the  pleadings,  the 
defence  being  based  upon  the  first  condition  which,  as  I 
have  said,  in  terms  confines  its  destructive  effect  to  the 
insurance  upon  the  buildings. 

I  have  not  overlooked  the  defence  set  up  in  the  seventh 
and  eighth  paragraphs  of  the  statement  of  defence  present- 
ing the  alleged  false  swearing  in  the  proofs  oi  loss  furnished 
after  the  fire. 

There  was  no  evidence  that  the  property  destroyed  was 
not  of  the  value  alleged  in  suchfproofs  of  loss  given  under 
the  seventh  paragraph,  and  the  false  swearing  set  up  in 
the  eighth  paragraph  had  relation  to  the  title  to  the  land 
and  the  encumbrance,  as  to  which  false  swearing  would 
not  vitiate  the  policy. 

The  condition  under  which  the  defence  is  raised  is  the 
fifteenth,  which  is  "all  fraud' or  false  swearing  in  relation 
to  any  of  the  above  particulars  shall  vitiate  the  claim." 
The  above  particulars  are  contained  in  the  13th  condition 
items  (a)  to  (e),  and  have  no  relation  whatever  to  state- 
ments as  to  title  or  encumbrances. 

The  evidence  undoubtedly  established  false  swearing  in 
the  proofs  of  loss  in  relation  to  the  title  and  encumbrances, 
but  under  the  language  of  the  condition,  false  sw^earing 
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except  in  respect  of  the  matters  specially  referred  to,  can 
have  no  effect  upon  the  policy. 

The  new  trial  must  be  had  on  the  whole  case,  and  with 
■costs  to  abide  the  event. 

Galt  and  Rose,  JJ.,  concurred. 

Order  absolute  for  new  trial. 


[COMMON  PLEAS  DIVISION.] 

Graham  v.  Lang. 

Landlord  and  tenant  —Forfeiture  of  term  and  rent  due  on  assignment — 
Distress. 

The  defendant  made  a  lease  under  seal  to  R. ,  dated  the  8th  November, 
1884,  for  five  years  from  the  12th  November,  at  the  rent  of  |400,  pay- 
able half  yearly  in  advance  on  the  12th  November,  and  May  in  each 
year.  The  lease  contained  a  covenant  that,  "if  the  lessee  shall  make 
any  assignment  for  the  benefit  of  creditors,  *  *  the  said  term 
shall  immediately  become  forfeited  and  void,  and  the  full  amount  of  the 
current  yearly  rent  shall  be  at  once  due  and  payable."  R.  paid  the 
first  half  year's  rent  On  the  5th  May,  1885,  R,.  made  an  assignment  for 
the  benefit  of  creditors  ;  and  on  the  8th  May,  the  defendant,  claiming 
to  do  so  under  the  above  covenant,  distrained  for  the  half  year's  rent, 
which,  in  the  regular  course  of  time,  would  have^^been  payable  in 
advance  on  the  12th  May. 

.Held,  that  the  distress  was  valid  ;  for  that  under  the  above  covenant  it 
might  be  held  that  the  money  reserved  as  rent  accrued  due  at  the  same 
instant  as  the  lease  terminated,  and  not  thereafter  ;  but,  even  if  that 
construction  could  not  be  given  to  it,  the  distress  would  nevertheless  be 
valid,  although  made  for  money  claimed  for  rent  falling  due  after  the 
expiration  of  the  term,  by  reason  of  the  lessee's  express  personal  cove- 
nant declaring  and  constituting  the  sum  as  rent  ;  and  the  covenant 
which  was  binding  on  the  tenant  was  equally  binding  on  the  plaintiff  as 
his  assignee. 

This  was  an  action,  brought  by  the  plaintiff  as  trustee 
for  creditors  under  an  assignment  made  to  him  by  John 
H.  Ruddy,  dated  5th  May,  1885,  against  the  defendant  for 
distraining  when  no  rent  was  due. 

The  defendant  by  his  statement  of  defence  well  avowed 
the  taking  of  the  goods  and  chattels,  setting  up  an  inden- 
ture of  Jease  dated  8th  November,  1884,  and  made  be- 
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tween  the  defendant  and  the  said  Ruddy,  whereby  E-uddy 
became  tenant  to  the  defendant  of  certain  premises  for 
five  years  from  the  12th  November,  at  the  yearly  rent  of 
$400,  payable  half  yearly  in  advance  on  the  12th  of  Novem- 
ber and  May  in  each  3^ear ;  and  alleged  that  Raddy  paid 
the  half  year's  rent  due  on  12th  November,  1884  :  that  the 
lease  contained  a  covenant  by  Ruddy,  that  if  he  should  make 
any  assignment  for  the  benefit  of  creditors  the  full  amount 
of  the  current  yearly  rent  should  be  at  once  due  and  payable  : 
that  by  virtue  of  the  assignment  to  the  plaintiff  so 
much  of  the  then  current  year's  rent  of  the  premises 
as  was  then  unpaid,  namely,  the  sum  of  $200,  became  at 
once  due  and  payable  to  the  defendant :  that  the  rent 
became  so  due  and  payable  as  aforesaid  to  the  defendant 
so  soon  as  such  assignment  for  the  benefit  of  creditors  came 
to  his  knowledge,  namely,  on  or  about  the  8th  May,  1885 ; 
and  while  the  goods  were  in  and  upon  the  premises 
demised  by  him  to  the  said  Ruddy  under  the  lease  the 
defendant  seized  and  took  the  goods  as  and  for  a  distress 
for  arrears  of  rent,  &c. 

The  plaintiff  replied  that  the  covenant  mentioned  in 
statement  of  defence  was  not  truly  set  forth,  as  it  pro- 
vided that  should  the  said  John  H.  Ruddy  make  any  assign- 
ment for  the  benefit  of  his  creditors  the  term  should 
immediately  become  forfeited  and  void  ;  and  at  the  time  the 
goods  were  distrained  the  term  was  forfeited  and  void,  as 
it  was  only  on  account  of  such  forfeiture  that  the  alleged 
rent  became  payable,  all  rent  secured  by  the  lease,  and 
payable  during  the  existence  of  the  term,  having  been 
previously  paid. 

The  defendant  by  way  of  rejoinder  set  out  the  covenant, 
namely,  that  "  if  the  lessee  shall  make  any  assignment  for 
the  benefit  of  creditors  *  *  the  said  term  shall  im- 
mediately become  forfeited  and  void,  and  the  full  amount 
of  the  current  yearly  rent  shall  be  at  once  due  and  pay- 
^ible ;"  and  alleged  that  at  the  making  of  the  distress  the 
defendant  had  not  done  any  act,  matter  or  thing  whereby 
the  term  had  been  terminated  or  brought  to  an  end  ;  and 
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that  at  the  making  of  the  distress  neither  the  plaintiff  nor 
Euddy  had  done  any  act,  matter  or  thing  whereby  the 
term  had  been,  or  might  or  could  be  brought  to  an  end, 
save  and  except  the  making  of  the  assignment. 

To  this  rejoinder  the  plaintiff  demurred  on  the  ground, 
that  it  showed  no  defence  to  the  action,  because  the  lease 
was  by  the  terms  of  it  forfeited  and  void,  and  the  alleged 
rent  only  became  due  after  the  termination  of  the  term  ; 
and  by  reason  of  such  termination  having  already  occurred 
no  right  of  distress  existed  ;  and  such  distress  was  therefore 
illegal. 

On  October  6th,  the  demurrer  was  argued. 

Watson,  in  support  of  demurrer. 
Marsh,  contra. 

November  6,  1885.  Wilson,  C.  J. — Action  for  distrain- 
ing where  no  rent  due. 

There  was  a  covenant  in  the  lease  that,  "  if  the  lessee 
shall  make  any  assignment  for  the  benefit  of  creditors-, 
*  the  said  term  shall  immediately  become  forfeited 
and  void,  and  the  full  amount  of  the  current  yearly  rent 
shall  be  at  once  due  and  payable." 

The  defendant  made  a  lease  by  deed  to  one  Euddy  on 
the  8th  of  November,  1884,  for  five  years  from  the  12th 
of  November,  at  $400  rent  per  annum,  payable  half  yearly 
in  advance,  on  the  12th  of  November  and  the  12th  of 
May,  in  each  year.  Ruddy  paid  the  first  half  year's  rent. 
The  second  half  year's  rent  would  by  the  regular  course 
of  time  (payable  in  advance)  be  due  on  the  12th  of  May, 
1885.  Ruddy  made  an  assignment  to  the  plaintiff  on  the 
5th  of  May,  1885,  for  the  benefit  of  creditors  ;  and  on  the 
8th  of  May,  the  defendant  distrained  for  the  half  year's 
rent,  which  would  have  been  payable  in  advance  on  the 
12th  of  May,  under  that  provision  in  the  lease,  that  if 
Ruddy  made  an  assignment  for  the  benefit  of  creditors 
the  term  should  immediately  become  forfeited,  "  and  the 
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full  amount  of  the  current  yearly  rent  shall  he  at  once  due 
and  payable.'' 

The  plaintiff  has  treated  the  defendant  as  a  wrong- 
doer in  distraining. 

Mr.  Marsh  for  the  demurrer  to  the  defendant's  justifica- 
tion, contended  that  the  assignment  of  the  lessee  made  the 
rent,  which  would  have  been  due  by  course  of  time  on 
the  12th  of  May,  due  as  a  matter  of  contract  on  the  5th 
of  May,  on  the  making  of  the  assignment ;  but  that  the 
lease  was  not  forfeited  by  the  making  of  the  assignment,, 
and  could  not  be  forfeited  until  the  defendant  as  landlord 
did  some  act  which  shewed  expressly  he  had  elected  to 
treat  the  assignment  as  a  forfeiture.  And  that  the  dis- 
tress upon  the  8th  of  May,  though  before  the  rent  would 
in  due  course  of  time  have  fallen  due,  was  not  such  an 
act  which  shewed  the  landlord's  intention  to  treat  the  term 
as  forfeited  ;  and  therefore  the  distress  upon  the  8th  of 
May  was  a  wrongful  seizure  and  distress. 

The  cases  cited  were  Griffith  v.  Brown,  21  C.  P.  12,, 
Young  v.  Smith,  29  C  P.  109  ;  Roberts  v.  Bavey,  4  B.  &  Ad* 
664 ;  Davenport  v.  The  Queen,  3  App.  Cas.  115,  128,  and 
Nuttall  V.  Staunton  4  B.  &  C.  51,  56. 

Upon  the  facts  appearing  on  the  pleadings  the  tenani 
Ruddy  did  an  act  on  the  5th  of  May  by  making  an  assign- 
ment for  the  benefit  of  creditors,  which  subjected  the  lease 
to  forfeiture,  if  the  defendant  as  landlord  elected  to  treat 
it  as  an  act  of  for  feiture. 

The  defendant  did,  on  the  8th  of  May  distrain  for  the 
remaining  half  year's  rent  of  that  current  year  of  the 
term  before  it  could,  but  for  that  assignment,  have  been 
rightly  enforced. 

Was  the  distress  made  on  the  8th  of  May,  an  act  of 
election  by  the  defendant  as  landlord  to  treat  the  assign- 
ment for  creditors  as  an  act  of  forfeiture  of  the  term  ? 

Such  an  assignment  it  is  declared  shall  have  a  two  fold 
operation.  1st,  the  term  shall  immediately  become  for- 
feited ;  and  2nd,  the  full  amount  of  the  current  yearly 
rent  shall  at  once  become  due  and  payable. 
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Might  not  the  landlord  claim  this  immediate  payment  of 
what  was  unpaid  of  the  then  yearly  current  rent  without 
forfeiting  the  term  ?  That  provision  might  have  been  to 
secure  the  landlord  by  giving  him  an  immediate  right  of 
distress,  and  a  priority  over  the  other  creditors,  and  it 
might  not  nevertheless,  even  for  the  tenant  or  those  claim- 
ing under  him,  be  desirable  to  put  an  end  to  the  lease. 

If  the  lease  were  not  determined  by  the  distress  ma.de 
on  the  8th  of  May,  there  can  be  no  doubt  the  distress  was 
rightfully  made. 

If  the  right  of  distress  upon  that  day  was  justified  only 
because  the  term  had  become  forfeited,  what  was  the 
order  of  the  two  events  which  were  to  follow  the  making 
of  the  assignment  ? 

The  lease  says  the  term  shall  be  immediately  forfeited , 
and  the  unpaid  part  of  the  rent  for  the  then  current  year 
shall  at  once  become  due  and  payable.  The  mere  written 
order  in  which  these  events  are  said  shall  follow  the  for- 
feiture, does  not  make  that  the  order  necessarily  in  which 
they  shall  be  construed  as  actually  following  it.  It  was 
argued  by  the  plaintiff's  counsel  that  the  rent  became  du  e 
by  reason  of  the  forfeiture  of  the  term,  and  therefore  after 
the  determination  of  the  term,  and  so  no  distress  could  be 
made  for  any  rent  which  fell  due  after  the  term  was 
ended;  and  the  case  of  Griffith  v.  Brown,  21  C.  P.  12,  was 
referred  to  on  that  point. 

I  do  not  think  that  to  be  the  correct  statement  of  the 
case. 

If  that  which  is  called  rent  became  due  after  the  expi- 
ration of  the  term,  then  it  is  not  properly  a  rent  but  a 
sum  in  gross — it  is  not  a  rent,  for  it  is  not  connected  with 
or  dependent  upon  any  tenure  or  service — and  that  is 
manifestly  against  the  intent  of  the  parties.  It  was  never 
intended  the  nature  of  the  yearly  sum  should  be  changed 
from  what  it  was  up  to  the  very  time  of  the  forfeiture 
of  the  tenure,  and  be  converted  then  into  something  else. 

In  order  therefore  to  avoid  any  such  prejudice  arising  to 
the  landlord,  and  to  give  effect  to  the  intent  of  the  par- 
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ties,  there  can  be  no  difficulty  in  holding  that  the  money- 
reserved  as  rent  accrued  due,  when  only  it  could  accrue 
due  as  rent,  with  and  upon  the  termination  of  the  lease, 
and  not  after  the  term  had  ended.  Just  as  the  last 
yearly  payment  of  rent,  reserved  to  fall  due  upon  the 
expiration  of  the  lease  at  the  full  end  of  the  term,  would 
be  held  to  fall  due  within  and  not  outside  of  the  time. 

But  if  that  construction  cannot  be  given  to  this  lease, 
the  distress  is  nevertheless  valid,  although  made  for  money 
claimed  as  rent  falling  due  after  the  expiration  of  the 
term,  by  reason  of  the  express  personal  covenant  of  the 
lessee,  declaring  and  constituting  this  sum  as  rent ;  and  it 
may  be  so  considered,  for  it  is  a  sum  accruing  due  in 
respect  of  tenure  and  service — as  between  landlord  and 
tenant — and  the  covenant  which  is  binding  on  the  tenant 
is  binding  equally  on  the  plaintiff  as  his  assignee  for  cred- 
itors, and  who  may  be  for  anything  which  appears  upon 
the  pleadings  a  mere  voluntary  assignee,  for  it  is  not 
shewn  that  an}^  creditor  of  the  tenant,  either  the  assignee 
or  another,  is  a  party  to  the  assignment,  or  has  at  any 
time  assented  to  it. 

I  give  judgment  upon  the  demurrer  for  the  defendant, 
with  costs. 

Judgment  for  the  defendant. 
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[COMMON  PLEAS  DIVISION.] 

Regina  V.  Ryan. 

Oanada  TemperanceActof  l878—32<ib33Vic.  ch.  31,  [D.)— Summons— Non- 
2)ersonal  service — Proceeding  ex  parte — Quashing  conviction — Improper 
conduct  of  defendaM — Costs. 

For  the  offence  of  selling  liquor  contrary  to  the  provisions  of  the  "  Can- 
ada Temperance  Act  of  1878,"  a  summons  was  issued  under  32  &  33 
Vic.  ch.  31,  (D.,)  made  applicable  to  prosecutions  for  such  an  offence,  but 
which  was  not  personally  served  on  the  defendant,  being  merely  left  at 
his  place  of  abode.  The  defendant  did  not  appear  before  the  magis- 
istrate  at  the  time  and  place  mentioned  in  the  summons,  whereupon  the 
magistrate  proceeded  ex  parte  and  convicted  him. 

Held,  that  the  conviction  must  be  quashed  ;  and,  as  it  appeared  that  the 
defendant  had  attempted  to  tamper  with  the  informant,  \\ithout  costs. 

This  was  a  motion  to  make  absolute  an  order  nisi  to 
quash  a  conviction  by  the  Police  Magistrate  at  Orange- 
ville,  for  selling  intoxicating  liquor  contrary  to  the  pro- 
visions of  the  Canada  Temperance  Act  of  1878,"  it  being 
amongst  other  things  urged  that  there  was  no  jurisdiction 
to  enter  upon  the  hearing,  the  defendant  not  having  been 
served  with  any  summons  or  apprehended  on  any  warrant, 
and  not  having  been  present  at  the  hearing. 

Under  section  107  of  the  "  Canada  Temperance  Act  of 
1878,"  41  Vic.  ch.  16,  (D.,)  the  provisions  of  32  &  33  Vic. 
ch.  31,  (D.,)  are  made  applicable  to  prosecutions  for  offences 
under  the  second  part  of  the  first  named  Act,  namely, 
for  trafficking  in  intoxicating  liquors. 

By  section  2  of  32  &  33  Vic.  ch.  31,  (D.,)  "  Every  such 
summons  shall  be  served  by  a  constable  or  other  peace 
officer,  or  other  person  to  whom  the  same  may  be  delivered, 
upon  the  person  to  whom  it  is  directed,  by  delivering  the 
same  to  the  party  personally,  or  by  leaving  it  with  some 
person  for  him  at  his  last  or  most  usual  place  of  abode." 

By  section  6,  "  If  the  person  served  with  a  summons 
does  not  appear  before  the  Justice  or  Justices  at  the  time 
and  place  mentioned  in  the  summons,  and  it  be  made  to 
appear  to  the  Justice  or  Justices  by  oath  or  affirmation,  that 
the  summons  was  duly  served  what  the  Justice  or  Justices 
deem  a  reasonable  time  before  the  time  therein  appointed 
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for  appearing  to  the  same,  then  the  Justice  or  Justices, 
upon  oath  or  affirmation  being  made  before  him  or  them, 
substantiating  the  matter  of  the  information  or  complaint 
to  his  or  their  satisfaction,  may,  if  he  or  they  think  fit, 
issue  his  or  their  warrant  (B)  to  apprehend  ihe  party  s 
summoned,  and  to  bring  him  before  the  same  Justice  or 
Juvstices,"  &c.,  "to  answer  to  the  said  information  or  com- 
plaint, and  to  be  further  dealt  with  according  to  law,"  &c. 

By  section  7,  "  If  where  a  summons  has  been  issued,  and 
upon  the  day  and  at  the  place  therein  appointed  for  the 
appearance  of  the  party  summoned,  the  party  fails  to 
appear  in  obedience  to  the  summons,  then,  if  it  be  proved 
upon  oath  or  affirmation  to  the  Justice  or  Justices  present, 
that  a  summons  was  duly  served  upon  the  party  a  reason- 
able time  before  the  time  appointed  for  his  appearance,  the 
Justice  or  Justices  of  the  Peace  may  proceed  ex  loarte  to 
the  hearing  of  the  information  or  complaint,  and  adjudi- 
cate thereon,  as  fully  and  effectually  to  all  intents  and 
purposes  as  if  the  party  had  personally  appeared  before 
Mm  or  them  in  obedience  to  the  summons." 

In  this  case  the  summons  was  not  served  personally,  but 
was  left  at  the  defendant's  place  of  abode.  On  the  return 
of  the  summons  the  defendant  did  not  appear,  and  the 
magistrate  proceeded  ex  parte,  and  convicted  him. 

On  December  8,  1885,  Aylesworth  supported  the  motion. 
E.  F.  B.  Johnston,  contra. 

December,  9,  1885.  Rose,  J. — If  there  was  no  service 
and  the  defendant  did  not  appear,  the  magistrate  had  no 
jurisdiction,  and  the  certiorari  was  properly  issued.  See 
Regina  v.  Wallace,  4  0.  R.  127,  especially  p.  140,  where 
the  learned  Chief  Justice  said :  "  We  have  to  see  that  the 
inferior  tribunal  acted  strictly  within  the  authorit}^  of  the 
Act,  duly  heard  the  case,  and  gave  its  decision  upon  the 
evidence  duly  laid  before  him." 

In  Mitchell  v.  Foster,  12  A.  &  E,  472,  where  the  con- 
viction shewed  on  its  face  that  the  part}^  was  convicted 
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ex  parte  on  default  of  appearance  to  a  summons  appointing 
too  early  a  day,  such  conviction  was  no  defence  to  an  action 
of  trespass  for  enforcing  it.  Lord  Denman,  C.  J.,  said,  at 
p.  475  :  There  is  a  clear  want  of  jurisdiction  apparent  on 
the  face  of  the  proceedings." 

See,  also,  L'x  parte  Jones,  1  L.  M.  &  P.  357. 

Ex  parte  Eopwood,  15  Q.  B.  12],  cited  by  Mr.  John- 
ston, is  clearly  distinguishable.  There  the  only  question 
was  whether  the  notice  was  reasonable,  and  in  that  case 
the  defendant's  attorney  appeared. 

In  the  case  I  am  considering  Mr.  Johnston  did  not  con- 
tend there  had  been  service  in  accordance  with  the  pro- 
visions of  the  Act. 

The  magistrate  seemed  to  think  that  leaving  the 
summons  with  some  person  for  the  defendant  at  the 
defendant's  "last  or  most  usual  place  of  abode,"  under 
sec.  2  of  32  &  33  Vic.  ch.  31,  (D.,)  gave  him  a  right 
to  proceed  ex  parte  under  section  7.  This  is  clearly 
not  so.  To  proceed  under  section  7  is  only  justifiable  where 
the  "  summons  was  duly  served  upon  the  party  a  reasonable 
time  before  the  time  appointed  for  his  appearance." 

If  service  is  attempted  under  section  2,  and  the  defen- 
dant does  not  appear,  then  the  magistrate  to  entitle  him  to 
proceed,  must  issue  his  warrant  as  provided  by  section  6, 
giving  the  defendant  a  reasonable  time. 

The  evidence  before  me  shews  undue  haste,  and  want  of 
proper  judgment.  Parties  charged  must  have  full  and  fair 
opportunity  for  defence,  if  the  administration  of  justice  is 
to  be  respected. 

On  the  other  hand  there  w^as  evidence  before  the  magis- 
trate of  most  improper  conduct  on  the  part  of  the  defen- 
dant, he  having  offered  five  dollars  to  the  informant  to 
stifle  the  prosecution.  This  remains  unanswered,  and,  apart 
from  any  liability  to  punishment  under  the  provisions  of 
sections  110,  112,  and  113  of  the  Canada  Temperance  Act, 
clearly  disentitles  him  to  any  consideration.  Even  if  on 
other  grounds  I  could  have  awarded  costs  against  the 
informant,  I  certainly  would  not  do  so  on  this  evidence. 
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The  conviction  must  be  quashed,  without  costs ;  the 
magistrate  is  entitled  to  the  usual  certificate  protecting^ 
him  against  any  action  for  trespass. 

Conviction  quashed. 


[COMMON  PLEAS  DIVISION.] 

BiCKFORD  V.  The  Corporation  of  the  Town  of 
Chatham. 

Raihvays — Bonus — Trustees,  necessity  for — By-law — Compliance  with  con- 
ditions of— Separate  agreement — Necessity  to  comply  with  before  issue  of 
debentures — Action  for  damages— R  S.  0.  ch.  174,  ^'^c  559,  sub-sec.  4, 
36  Vic.  ch.  70,  0 .—Construction  of. 

Under  a  by-law  to  grant  aid  by  way  of  bonus  by  the  issue  of  debentures 
to  a  railway  company,  no  issue  or  delivery  thereof  was  to  take  place 
until  certain  conditions  and  stipulations  contained  in  the  by-law  were 
performed,  amongst  others,  the  completion  of  the  road,  and  obtaining 
the  certificate  of  the  Government  engineer.  By  an  agreement  entered 
into  before  the  final  passing  of  the  by-law,  the  company  covenanted  to 
perform  certain  other  acts,  amongst  which  was  the  location  of  a  station 
"  at  or  near"  the  corner  of  certain  named  streets. 

By  the  Municipal  Act,  K.  S.  O.  ch.  174,  sec.  559,  sub-sec.  4,  aiithority  is 
given  to  grant  bonuses  and  issue  debentures  in  aid  of  a  railway  com- 
pany, payable  at  such  times,  &c.,  as  the  municipal  council  may  think 
meet.  By  the  defendants  special  Act  of  incorporation,  36  Vic.  ch.  70, 
O. ,  the  debentures  were  to  be  issued  and  delivered  to  tx  ustees  within 
six  months  after  the  passing  of  the  by-law,  who  were  to  receive  and 
convert  the  same  into  money,  and  deposit  the  proceeds  in  a  chartered 
bank,  and  pay  the  same  out  on  the  certificate  of  the  chief  engineer  of 
the  railway  company. 

Held,  on  the  evidence  that  the  station,  though  not  located  at  the  corner 
of  the  said  streets,  was  not  so  far  therefrom  as  to  prevent  its  location 
being  by  reasonable  intendment  within  the  meaning  of  the  word 
"near  ;"  at  all  events  non-compliance  with  the  terms  of  the  agreement 
not  covered  by  the  conditions,  &c.,  of  the  by-law  would  not  prevent  the 
accruing  of  the  plaintiff 's  title  to  the  debentures  ;  but  that  the  defen- 
dants' remedy  must  be  for  damages  for  breach  of  covenant. 

Held,  also,  that  a  compliance  with  the  terms  of  the  general  Act  was 
sufficient,  for  that  the  provisions  of  the  special  Act,  were  not  restrict- 
ive, but  enabling  and  enlarging  the  powers  under  the  general  Act ;  and 
that  under  the  circumstances  the  appointment  of  trustees  would  have 
been  useless. 

This  was  an  action  brought  by  the  plaintiff  as  assignee 
of  the  Erie  and  Huron  Railway  Company,  whereby  he 
claimed  the  right  to  receive  from  the  defendants  deben- 
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tures  to  the  amount  of  $30,000,  under  a  by-law  o£  the 
defendants,  entitled  "  A  By-law  to  assist  the  Erie  and 
Huron  Railway  Company  by  giving  a  bonus  thereto"; 
and  for  a  mandamus. 

The  cause  was  tried  before  Cameron,  C.  J.,  without  a 
jury,  at  Chatham,  at  the  Fall  Assizes  of  1885. 

The  by-law  provided  that  on  (1)  the  construction  and 
completion  for  running  of  the  track  and  road  from 
Chatham  to  the  Canada  Southern  Railway  on  or  before 
the  SOth  of  September,  1883  ;  (2)  the  completion  of  the 
whole  track  and  road  with  stations  and  freigfht  house  and 
platform  of  stipulated  dimensions  at  the  Canada  Southern 
crossing  ;  (3)  the  construction  and  completion  of  a 
bridge  and  footway  over  the  Thames,  with  the  necessary 
approaches;  (4)  the  completion  of  the  road  in  other 
respects,  supplied  with  all  necessary  rolling  stock  and 
materials  so  as  to  connect  the  town  of  Chatham  with 
certain  places  named,  to  the  satisfaction  of  the  Commis- 
sioner of  Public  Works,  or  an  engineer  appointed  by  him  ; 
and  (5),  the  company  bond  fide  thereafter  running  the 
said  road  with  all  necessary  accommodation  for  the  public, 
and  with  connection  at  the  track  of  the  Canada  Southern 
Railway  for  one  week,  the  defendants  should  issue  deben- 
tures to  the  amount  of  $30,000,  and  when  so  issued,  should 
forthwith  declare  the  said  debentures  to  be,  and  the  same 
should  become  and  be  the  property  of  the  railway  com- 
pany. 

The  by-law  received  the  assent  of  the  electors,  and  was 
duly  passed  by  the  council. 

Before  the  by-law  was  voted  on  by  the  electors,  an  agree- 
ment was  entered  into  between  the  railway  company  and  the 
defendants,  whereby  the  company  covenanted  to  com- 
plete the  road  as  in  the  by-law  set  forth  ;  and  upon  such 
completion  and  continuously  thereafter  to  run  the  said 
road  for  at  least  ten  years  from  the  completion  thereof; 
and  not  to  make  arrangements  with  the  Grand  Trunk 
Railway,  without  the  consent  of  the  council  of  the  defen- 
dants ;  and  to  erect  workshops  and  repairing  houses  or 
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.sheds  for  said  company  and  the  whole  road  thereof,  and 
to  establish  the  same  within  the  town  of  Chatham  ;  and 
to  construct  at  or  near  the  corner  of  Colborne  and  William 
streets,  in  the  said  town,  a  freis^ht  and  passenger  station, 
with  all  necessary  accommodation  connected  by  switches, 
sidings,  or  otherwise  with  the  said  road  of  the  company, 
upon  the  council  of  the  said  town,  within  three  months  from 
the  final  passing  of  the  said  by-law,  passing  another  by-law 
empowering  the  said  company  to  make  its  road  and  lay  its 
rails  along  a  highway  or  highways  in  the  said  town  to  the 
said  corner  from  where  the  said  road  would  be  if  the  con- 
struction thereof  were  completed  in  a  direct  line  through 
the  town,  or  upon  the  council  procuring  for  and  giving  to 
the  said  company  a  right  of  way  along  the  northerly  side 
of  McGregor's  creek  (one  half  in  the  water)  for  the  road 
of  the  said  company  to  or  near  the  said  corner. 

After  the  passing  of  the  bonus  by-law,  the  defendants 
passed  another  by-law  on  the  20th  of  March,  1883,  author- 
izing the  railway  company  to  make  its  road  and  lay  its 
rails  for  one  single  track  or  train  along  the  northerly  side 
of  Colborne  street  from  the  main  line  to  William  street,  in 
the  said  town,  and  for  two  tracks,  or  a  double  track  between 
Adelaide  and  William  streets,  provided  that  the  said  road 
and  tracks  should  be  at  least  eight  feet  from  the  middle 
line  of  the  said  street. 

Amongst  other  objections  taken  at  the  trial,  not  necessary 
to  be  set  out,  the  defendants  objected  that  the  by-law  was 
ultra  vires  of  the  defendants,  because  the  terms  of  their 
special  Act  governed  and  had  not  beencompKed  with. 

Gassels,  Q.  C,  and  Douglas,  Q.  C,  for  the  plaintiff. 
Robinson,  Q.  C,  and  Wilson  of  (Chatham,)  for  the  de- 
fendants. 

[The  learned  Chief  Justice  delivered  judgment,  setting 
out  the  by-law,  agreement,  and  evidence,  and  holding  that 
the  conditions  and  stipulations  of  the  by-law  and  agree- 
ment were  substantially  complied  with  ;  and  that  the  by- 
law was  not  ultra  mres.] 
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The  only  parts  of  the  judgment  deemed  necessf^iy  to 
report  are  the  following : 

Cameron,  C.  J. — There  was  conflicting  evidence  as  to 
whether  the  station  could  be  put  nearer  to  William  street 
so  as  to  be  convenient  and  useful  to  the  public  and  the 
company,  so  there  was  not  a  strict  compliance  with  the 
terms  of  the  plaintiff's  agreement,  unless  the  distance  be- 
tween the  station  and  William  street  was  not  so  great  as 
to  prevent  it  coming  within  by  reasonable  intendment,, 
the  meaning  of  the  word  "near." 

I  think  I  must  hold  the  distance  is  not  too  great  to  pre- 
vent the  location  of  the  station  in  its  present  position 
being  a  complete  compliance  with  the  agreement.  But  w^ere 
it  otherwise,  I  do  not  think  this  station  was  an  essential 
to  the  completion  of  the  road  in  accordance  with  the 
by-law,  and  w^ould  not  prevent  the  accruing  of  the  plain- 
tiff's title  to  the  debentures,  which  does  not  depend  upon 
the  performance  of  the  requirements  of  the  agreement 
not  provided  for  by  the  by-law.  For  a  breach  of  the 
plaintiff's  agreement,  so  far  as  the  stipulations  therein  are 
not  covered  by  the  conditions  of  the  by-law  are  concerned, 
the  defendants'  remedy  would  be  under  the  counter-claim 
for  such  damages  as  the  defendants  could  show  they  have 
sustained  by  the  breach  complained  of. 

[The  learned  Chief  Justice  then  proceeded  to  discuss  the 
conditions  and  stipulations  of  the  by-law,  holding,  as  before 
stated,  that  they  had  been  complied  with  ;  and  continued.] 

The  plaintiff  Bickfordis,  therefore,  entitled  to  the  deben- 
tures, and  the  writ  of  mandamus,  as  prayed,  to  enforce  his 
rights,  unless  the  contention  of  the  defendants  as  put  for- 
ward by  counsel,  that  the  by-law  is  ultra  vires  and  void, 
is  entitled  to  prevail. 

If  I  correctly  understand  Mr.  Robinson's  objection,  it 
is  that  the  manner  in  which  the  by-law  assumes  to  aid  the 
railwaj^  company  is  unauthorized  by  the  charter  of  the 
company  ;  and  there  being  a  special  charter  with  special 
provisions  as  to  municipal  aid,  this  overrides  the  provisions 
of  the  Municipal  Act  with  respect  to  aid  to  railways. 
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By  section  19  of  36  Vic.  ch.  70,  O,  the  Act  incorporating 
the  railway  company,  it  is  made  lawful  for  a  municipality  or 
any  portion  of  a  municipality  interested  in  securing  the 
construction  of  the  railway,  "  to  aid  and  assist  the  company 
by  loaning,  or  guai-anteeing  or  giving  money  by  way  of 
bonus  or  other  means  to  the  company,  or  issuing  muni- 
cipal bonds  to,  or  in  aid  of  the  company  and  otherwise  in 
such  manner  and  to  such  extent  as  such  municipalities  or 
any  of  them  shall  think  expedient." 

By  section  22,  within  one  month  after  the  passing  of  the 
by-law,  the  debentures  are  to  be  issued  and  delivered  to 
trustees  appointed  or  to  be  appointed  under  the  Act. 

By  section  28,  when  the  bonus  is  granted  to  aid  the  com- 
pany "in  the  making,  equipping  and  completion  of  their 
railway,  the  debentures  shall,  within  six  weeks  after 
the  passing  of  the  by-law,  *  *  be  delivered  to 
three  trustees,"  to  be  appointed  as  in  the  section  provided. 

By  section  31.  "The  said  trustees  shall  receive  the  deben- 
tures in  trust ;  firstly,  to  convert  the  same  into  money ; 
second!}',  to  deposit  the  amount  realized  from  the  sale  of 
such  debentures  in  some  of  the  chartered  banks  *  *  in 
the  name  of  '  The  Erie  and  Huron  Railway  municipal 
trust  account,'  and  to  pay  the  same  out  to  the  said  com- 
pany from  time  to  time  on  the  certificate  of  the  Chief 
Engineer  of  the  said  railway,"  in  the  form  given  in  the 
schedule  B  to  the  Act. 

It  is  clear  if  these  provisions  restrict  the  aid  to  be  given 
to  the  manner  mentioned  in  the  sections  referred  to,  the 
method  pointed  out  has  not  been  followed.  No  trustees 
were  appointed,  and  the  engineer  of  the  railway  company 
was  not  the  ofiicer  chosen  to  certify. 

But  b}^  section  559,  sub-sees.  3, 4,  of  the  Municipal  Act,  R. 
S.  O.  ch.  174,  the  Municipal  Act  in  force  when  the  by-law 
in  question  was  passed,  the  councils  of  the  municipalities 
mentioned,  including  towns,  were  authorized  to  pass  by-laws 
•^'for  granting  bonuses  to  any  railway  company  in  aid  of 
such  railway,  and  for  issuing  debentures,"  &c.,  "  payable 
^t  such  times,  and  for  such  sums  respectively,  not  less 
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than  twenty  dollars,  and  bearing  or  not  bearing  interest 
as  the  municipal  council  thinks  meet." 

This  affords  ample  warrant  and  authority  for  passing  the 
by-law;  and  I  cannot  adopt  Mr.  Robinson's  contention 
that  by  the  terms  of  the  special  A  ct  of  incorporation  this 
general  provision  was  restricted  and  modified. 

The  provisions  of  the  special  Act  are  not  restrictive,  but 
enabling  and  enlarging  the  powers  of  the  municipality 
under  the  Municipal  Act.  Section  19  enabling  portions  of 
of  a  municipality  to  aid  the  railway,  and  the  directory  pro- 
visions of  that  Act  were  wholly  unnecessary  for  the  pro- 
tection of  the  municipality,  when  no  money  was  to  be  paid 
or  debentures  delivered  till  the  road  was  completed  accord- 
ing to  the  condition  of  the  by-law.  The  services  of 
trustees  were  wholly  useless ;  and  unless  it  could  be  said 
that  a  municipality  could  not  protect  itself  by  any  stipula- 
tions other  than  those  contained  in  the  Act  of  incorpora- 
tion, it  would  be  impossible  to  deny  it  the  right  of  saying 
this  bonus  shall  not  be  available  till  the  company  had 
performed  the  conditions  on  which  such  bonus  was  to  be 
granted. 

The  object  being  within  the  power  conferred  on  the 
municipality,  it  cannot  be  said  it  has  acted  vltra  vires  in 
attaching  a  condition  to  the  aid  intended  not  inconsistent 
with  the  object,  but  rather  in  furtherance  of  it. 

The  cases  cited  by  Mr.  Robinson  do  not  go  the  length  he 
contends  for.  I  am  not  prepared  to  say  that  I  would 
follow  the  American  decision  in  Goidd  v.  Town  of  Sterling  ^ 
23  N.  Y.  439, 458,  cited  by  him, if  in  point.  It  is,  however, 
quite  distinguishable.  It  decides  that  a  municipality  having 
the  right  to  borrow  and  to  give  itsbonds  to  the  lender  for  the 
purpose  of  aiding  a  railway  company,  is  not  at  liberty,, 
instead  of  borrowing  the  authorized  amount  and  handing 
it  over  to  the  company,  to  deliver  its  bonds  direct  to  the 
company  which  was  obliged  to  sell  them  at  a  sacrifice. 
Thus  there  was  no  analogy  to  the  present  case,  and  it  can- 
not be  said  to  be  an  authority  against  the  by-law  which 
ensures  the  intended  aid  going  direct  to  the  compan3r 
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undiminished  in  amount,  but  not  through  the  medium  of 
trustees  which,  where  applicable,  is  the  medium  of  delivery 
under  the  Act  of  incorporation  of  the  company.  See 
Bank  of  Toronto  v.  Cohourg,  Peterborough,  and  Mar- 
mora R.  W.  Co.,  7  0.  R.  1,  in  which  it  was  held  by  Boyd, 
C,  that  uTider  a  by-law  authorizing  the  issuing  of  deben- 
tures and  their  negotiation  from  time  to  time  as  the  pro- 
ceeds should  be  required  for  the  purposes  of  the  company, 
the  delivery  of  the  debentures  to  a  creditor  of  the  com- 
pany as  security  for  a  debt,  was  a  valid  negotiation  within 
the  meaning  of  the  by-law,  w^hich  may  not  be  quite  recon- 
cilable with  the  decision  of  the  late  Chief  Justice  of 
Ontario  in  Bank  of  Toronto  v.  Beaver  Mutual  Ins.  Co, 
28  Gr.  87. 

I  incline  to  the  opinion  that  in  all  such  transactions  the 
substance  rather  than  the  form  should  be  considered ; 
and  if  in  substance  the  matter  is  intra  vires,  it  should  not 
on  account  of  defective  form,  be  held  ultra  vires  unless 
the  form  used  is  prohibited  by  the  enabling  statute  or  by, 
law. 

Judgment  accordingly. 
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[CHANCERY  DIVISION.] 

In  Re  The  Queen  City  Refining  Company  of  Toronto 

(Limited.) 

Winding-up  proceedings — Contributories — Stockholders  by  subscription  or 
allotment — E.  S.  0.  c.  150. 

In  the  winding-up  proceedings  of  the  Q.  C.  R.  Co.,  the  Master  placed 
the  subscribers  to  the  stock  book  upon  the  list  of  contributories.  The 
contributories  appealed  upon  the  ground  that  although  they  were  sub- 
scribers for  stock  stiU  no  stock  had  been  allotted  to  them  by  the 
directors. 

Held,  that  the  Master  was  right,  that  the  contract  signed  was  an  un- 
qualified taking  of  shares  and  that  the  Act  R.  S.  0.  c.  150,  contem- 
plates two  modes  of  acquiring  stocky  one  by  subscription  and  the  other 
by  allotment. 

This  was  an  appeal  by  Alexander  Campbell  and  several 
other  persons  from  a  certificate  of  the  Master-in-Ordinary 
naming  them  as  contributories  or  stockholders  in  the  Queen 
City  Refining  Company  of  Toronto. 

The  company  was  in  process  of  liquidation  under  a 
winding  up  order  made  by  the  Court,  and  dated  Decem- 
ber 16th.  1884. 

The  stock  subscription  book  was  produced  before  the 
Master,  signed  b}^  the  appellants,  and  headed  in  these 
words  : 

"We  whose  names  are  hereunto  subscribed,  agree  to  become  stock- 
holders in  the  Queen  City  Refining  Company  of  Toronto,  and  to  take  the 
number  of  shares  set  opposite  to  our  respective  names,  and  we  severally 
each  for  himself,  his  heirs,  executors,  and  administrators,  and  not  jointly 
the  one  for  the  other,  bind  ourselves  to  make  payments  thereon,  and  to 
all  other  matters  and  things  in  relation  to  the  same  as  may  be  required  by 
the  Board  of  Directors  of  the  said  company." 

It  appeared  in  evidence  that  certain  debts  had  been 
incurred  on  behalf  of  the  company,  but  that  it  had  never 
^one  into  operation  in  the  line  of  business  for  which  it 
had  been  started,  and  no  allotment  of  any  stock  had  ever 
been  made  by  the  directors  to  the  subscribers  for  the  stock. 

The  appellants'  main  ground  of  appeal  was  that  their 
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subscriptions  had  never  been  accepted,  or  any  stock  allotted 
to  them,  or  notice  of  acceptance  or  allotment  given. 

The  appeal  was  argued  on  the  30th  day  of  October,  1885, 
before  Boyd,  C. 

A.  HosJcin,  Q.  C,  and  Foster,  Q.  C,  for  the  appeal.  The 
-company  was  incorporated  under  "  The  Ontario  Joint  Stock 
Companies'  Letters  Patent  Act,"  R.  S.  0.  ch.  150.  The 
charter  is  dated  October  7th,  1881,  and  is  in  the  usual 
form.  Before  this  company  was  incorporated,  subscrip- 
tions for  stock  were  obtained  in  a  stock  subscrij)tion  book 
headed  (read  as  set  out  above.)  Our  contention  before 
the  Master  was  that  no  allotment  of  stock  was  ever  made 
to  the  subscribers.  The  Master  held  that  no  allotment 
was  necessary,  and  that  the  subscription  was  sufficient. 
The  liquidator  contended  that  even  if  allotment  was 
necessary  the  subsequent  notices  of  calls  given  were 
enough.  The  by-law  under  which  the  calls  w^ere  made» 
is  bad  and  no  notice  of  it  is  proved.  Section  34  of  the 
statute  provides  that  if  no  allotment  of  the  stock  is  made 
by  the  letters  patent,  that  it  shall  be  done  by  the  directors 
l)y  by-law  ;  and  section  35  provides  that  "  no  by-law  for 
the  allotment  or  sale  of  stock  *  *  shall  be  valid  or 
acted  upon  until  the  same  has  been  confirmed  at  a  general 
meeting."  The  evidence  shows  that  no  allotment  was 
made  and  no  by-law  passed.  The  stock  subscription  list 
is  a  mere  offer  to  take  stock.  The  Master  proceeded  on 
the  law  laid  down  in  Lake  Superior  Navigation  Go.  v. 
Morrison,  22  C.  P.  217.  [Boyd,  0.— I  think  I  tried  a  case 
at  Ottawa  of  The  National  Ins.  Go.  v.  Eagleson,  w^here  the 
point  was  argued.]  [Blake,  Q.  C. — That  case  is  reported 
in  29  Gr.  406.]  The  Lake  Superior  Navigation  Go.  v. 
Morrison,  was  decided  under  27  &  28  Vict.  ch.  23,  and 
amendments,  in  which  statutes  there  is  no  such  provision 
in  respect  to  allotment,  as  there  is  in  the  Ontario  Statute. 
Nasmith  v.  Manning,  5  A.  R.  126,  was  decided  under  the 
Toronto,  Grey  and  Bruce  Railway  Act,  31  Vict.  ch.  40  (O.), 
and  there  is  no  such  provision  in  that  Act  either.  The 
34 — VOL.  X  O.R. 
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language  of  the  Ontario  Statute  is  imperative,  and  the 
subscription  is,  therefore,  a  mere  offer  to  take  the  stocks 
Section  34  is  intended  as  a  protection  to  shareholders,  so 
that  subscribers  cannot  get  stock  if  they  are  worthless, 
and  the  directors  must  use  a  discretion,  and  judge  v-ho  are 
to  be  shareholders.  The  interpretation  clause  of  the  Act 
defines  shareholder"  as  a  "  subscriber  to  the  stock,"  but 
subscriber  there  means  a  subscriber  whose  subscription  has 
been  accepted  or  concurred  in  by  allotment.  See  judg- 
ment of  Henry,  J.,  in  Nasmith  v.  Manning,  5  S.  C. 
440. 

S.  H.  Blake,  Q.  C,  and  Meyer,  for  the  liquidator.  The 
argument  of  the  appellants  cannot  apply  to  the  charter 
members  or  those  who  subscribed  for  stock  before  the 
issue  of  the  charter.  Section  29  is  merely  permissive  as 
to  the  regulation  of  the  allotment  of  stock  by  by-law.  The 
directors  may  pass  such  a  by-law  if  they  wish,  and  if  they 
do  they  cannot  deal  with  the  stock  in  opposition  to  it. 
We  refer  to  Re  Standard  Ins.  Go. — Kelly  s  Case,  7  O. 
204  ;  National  Ins.  Go.  v.  Fagleson,  29  Gr.  406 ;  Euro- 
pean and  North  American  R  W.  Go.  v.  McLeod,  8  Pugsley,. 
N.  B.  40 ;  In  re  General  Provident  Assurance  Go. — 
Bridgers  Gase,  L.  R.  5  Ch.  305 ;  East  Gloucester  R.  W. 
Go.  V.  Bartholomew,  L.  R.  3  Ex.  15.  An  action  could  be 
brought  against  subscribers  for  stock.  The  Master  was^ 
therefore  right  in  making  them  contributories. 

A.  Hoskin,  Q.  C,  in  reply.  The  fact  of  a  person  being  an 
applicant  for  the  charter  does  not  make  him  a  shareholder,, 
as  such  an  act  is  only  equivalent  to  a  subscription  to  articles 
of  association  in  England.  A  person  being  named  in  a 
charter  is  not  sufficient,  there  must  be  an  allotment.  The 
other  directors  might  not  give  him  the  stock.  Even  an 
attendance  at  a  directors'  meeting  is  not  sufficient :  In  re 
Columbia,  &c.,  Works— Hewitt's  Case,  25  Ch.  D.  283.  See 
also  In  re  Denham  &  Co.  25  Ch.  D.  752  ;  Re  Ilanharry 
Hematite  Iron  Ore  Co.,  12  W.  R.  814  ;  In  re  Electric,  &c. 
Co.—Carmichael  <&;  Hewitt's  Case,  30  W.  R.  742. 
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October  30,  1885.  Boyd,  C. — I  think  the  Master  was 
right  in  making  these  parties  contributories.  They  signed 
the  stock  subscription  book  in  which  they  agreed  to  take 
the  number  of  shares  set  opposite  their  names,  and  they 
affixed  their  seals  to  the  contract.  This  contract  is  in  terras 
an  unqualified  taking  of  the  shares.  1  do  not  think  that 
section  29  of  the  Act  affects  this,  as  I  read  it.  The  Act 
really  contemplates  two  modes  of  acquiring  stock,  one  by 
subscription  and  the  other  by  allotment. 

G.  A.  B. 


[CHANCERY  DIVISION.] 

Robertson  v.  Patterson. 

■Specific  performance — Agreement  to  give  covenant  to  build — Refusal  to 

execute. 

In  an  agreement  for  the  sale  of  land  from  E.  to  P.,  the  terms  were  in- 
serted in  these  words  :  "  Price  $1,000,  $200  cash,  and  balance  in  five 
yearly  payments,  interest  at  the  rate  of  seven  per  cent.,  and  covenant 
of  P.  to  build  house  worth  not  less  than  $'4,000,  to  be  commenced  in  a 
year  from  date  and  finally  completed  in  two  years  *  *  ."  The 
$200  was  paid  down,  and  R's  solicitor  prepared  and  tendered  the  deed 
(in  which  was  inserted  a  covenant  to  build)  and  the  mortgage  to  P. 
for  execution.  P.  refused  to  execute  them  and  E.  brought  an  action 
for  specific  performance,  which  P.  defended  on  the  ground  that  the 
covenant  to  build  was  too  vague  and  would  not  be  enforced  by  the 
Court. 

Held,  that  the  plaintiff  was  clearly  entitled  to  the  performance  of  the 
defendant's  agreement  to  give  a  covenant  to  build  a  house  of  a  certain 
value  within  a  specified  time. 

Wood  V.  Sikoch,  50  L.  T.  N.  S.  251,  distinguished. 

This  was  an  action  brought  by  Arthur  Keith  Stewart 
McAlpine  Robertson  against  Henry  Albert  Patterson  for 
the  specific  performance  of  an  agreement. 

The  agreement  was  in  these  words : 

"Chatham,  1st  Dec,  1884. 
**  A.  R.  K.  McA.  Eobertson  agrees  to  sell  and  Henry  Albert  Patterson, 
agrees  to  buy  lots  68  and  69  on  plan  244,  of  part  of  Ealeigh,  lot  23,  con. 
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1  (now  Chatham)  registered  in  the  registry  office  of  the  county  of  Kent . 
Price  $1,000,  $200  cash  and  balance  in  five  yearly  payments,  interest  at 
seven  per  cent.,  and  covenant  of  Patterson  to  build  house  worth  not  less 
than  $4,000,  to  be  commenced  in  year  from  date  and  finally  completed  in 
two  years. 

"Purchaser  to  search  title  at  his  own  expense.  Vendor  to  produce  only 
such  abstracts,  title  deeds,  copies,  &c.,  as  are  in  his  possession  and  to  be 
at  liberty  to  rescind  if  any  objection  made,  which  he  is  unable  or 
unwilling  to  remove. 

"Measurements  of  lots  186  feet  on  King  street,  266  feet  on  Inshes 
avenue,  and  394  feet  on  W.  limit  of  lot  69. 

(Signed),  "A.  K.  S.  McA.  Kobertson. 

"  H.  A.  Patterson." 

The  $200  mentioned  in  the  agreement  was  paid  down 
and  the  plaintiff's  solicitor  prepared  and  tendered  a  deed 
containing  a  covenant  to  build  and  also  the  mortgage  to 
the  defendant  for  execution,  which,  however,  the  defend- 
ant refused  to  execute. 

The  principal  defences  set  up  by  the  defendant  were 
that  the  writing  signed  was  not  intended  as  a  binding 
agreement  but  only  as  a  memorandum  of  the  terms  upon 
which  the  plaintiff  was  willing  to  sell,  and  that  the  agree- 
ment to  build  was  vague  and  indefinite,  and  would  not  be 
specifically  enforced  by  the  Court. 

The  action  was  tried  at  the  sittings  at  Toronto  on 
October  27,  1885,  before  Proudfoot,  J. 

The  first  defence  as  to  the  writing  not  being  an  agree- 
ment was  found  in  favour  of  the  plaintiff'  upon  the  evi- 
dence, and  the  point  as  to  the  covenant  being  too  vague 
was  argued. 

Moss,  Q.  C,  for  the  plaintiff.  The  statement  of  defence 
does  not  allege  any  mistake  or  misunderstanding.  The 
plaintiff  is  therefore  entitled  to  the  covenant  as  demanded 
when  the  deeds  were  tendered.  No  objection  was  taken 
by  defendant  as  to  its  form,  and  if  he  had  objected  to  the 
form  it  could  have  been  settled  by  the  Court,  under  the 
Vendor  and  Purchaser  Act,  R.  S.  0.  c.  109.  Even  if  the 
old  rule  of  this  Court  was  to  refuse  specific  performance 
of  such  a  covenant  after  it  was  given,  the  covenantee 
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would  be  left  to  and  had  his  remedy  at  law,  but  now  this 
Court  has  both  jurisdictions.  The  evidence  here  has  not 
made  it  plain  that  the  defendant  bond  fide  and  reasonably 
made  a  mistake:  McDonell  v.  McDonell,  21  Gr.  342,  345. 
The  Court  is  not  asked  to  oversee  the  erection  of  the 
building.  It  is  not  to  be  assumed  that  the  defendant  will 
not  carry  out  his  contract. 

8.  H.  Blake,  Q.C.,  and  Wilson,  for  the  defendant.  The 
defendant  sets  out  the  agreement  and  contends  that  it 
comes  within  the  class  of  cases  that  the  Court  will  not 
order  to  be  specifically  enforced.    The  contract  is  too 
vague  :  The  Desjardins  Canal  Co.  v.  The  Great  Western 
R.  W.  Co.,  2  E.  &  A.  330  ;  Brace  v.  Weh7iert,  25  Beav. 
348  ;  Wood  v.  Silcock,  50  L.  J.  N.  S.  251 ;  Story  s  Equity 
Jurisprudence,  1st  Eng.  ed.  (1884)  sec.  725 ;  Richards 
V.  Swansea,  <Scc.,  Co.,  9  Ch.  D.  425.    The  plaintiff  asks 
to  have  specific  performance  in  a  particular  way  and 
defendant  is  at  liberty  to  shew  that  he  never  meant^ 
to  build  a  house  in  that  way :    Wycor)ihe  R.   W.  Co. 
V.  Donnington  Hospital,  L.  E.  1  Ch.  273 ;  Omnium 
Securities  Co.  v.  Richardson,  7  0.  R.  182 ;  Payett  v. 
Marshall,  28  Ch.  D.  255  ;  Preston  v.  Luck,  27  Ch.  D.  497  ; 
Bernard  v.  Meara,  12  Jr.  Ch.  R.  389  ;  Greenhill  v.  Isle  of 
Wight  B.  W.  Co.,  19  W.  R.  345 ;  Flint  v.  Brandon,  8  Ves. 
159 ;  McLaughlin  v.  Whiteside,  7  Gr.  573 ;  Dickson  v. 
Covert,  17  Gr.  321.    As  to  damages  see  Hipgrave  v.  Case, 
28  Ch.  D.  356. 

Moss,  Q.C.,  in  reply.  The  plaintiff  does  not  ask  specific 
performance  of  the  covenant  now.  What  he  wants  is,  the 
covenant,  and  he  is  entitled  to  that  as  well  as  the  mort- 
gage to  secure  the  balance  of  the  purchase  money.  The 
Court  can  enforce  a  covenant  to  spend  a  specific  sum  in 
erecting  a  building.  Wells  v.  Maxivell,  32  Beav,  408  is 
precisely  in  point.  See  also  Cubitt  v.  Sr)iith,  10  Jur.  N.  S. 
Pt.  1,  1123;  Colton  v.  Rookledge,  19  Gr.  121.  House 
means  dwelling-house  at  least :  Judgment  of  Brett,  L.  J., 
in  Richards  v.  Swansea,  <&;c.,  Co.,  9  Ch.  D.  425,  434  ; 
Surman  v.  Barley,  14  M.  k  W.  185. 
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November  4,  1885.  Proudfoot,  J. — This  is  an  action 
for  the  specific  performance  of  an  agreement  made  1st 
December,  1884,  by  which  the  plaintiff  agreed  to  sell  to 
the  defendant,  and  the  defendant  agreed  to  buy  two  lots, 
68  and  69,  in  Chatham,  on  plan  24  i  registered.  Price 
Si, 000,  $200  cash  and  the  balance  in  five  yearly  payments, 
interest  at  seven  per  cent.,  and  covenant  of  defendant  to 
build  a  house  worth  not  less  than  $4,000,  to  be  commenced 
in  one  year  from  date  and  finally  completed  in  two  years. 

A  number  of  defences  were  set  up  which  I  disposed  of 
at  the  hearing  in  favor  of  the  plaintiff,  except  one,  viz., 
whether  this  contract  was  one  of  which  the  Court  would 
enforce  specific  performance. 

It  was  objected  that  the  agreement  in  regard  to  the 
house  was  vague  and  indefinite,  not  to  build  according  to 
a  plan,  neither  size  nor  material  being  specified,  and  that 
specific  performance  could  not  be  enforced.  In  Brace  v. 
Wehnert,  25  Beav.  351,  Lord  Romilly  says:  "An  agree- 
ment for  buildino'  a  house  of  a  certain  value  is  not  one 
which  this  Court  will  direct  to  be  specifically  performed." 
But  the  aofreement  in  that  case  was  to  build  according^  to 
a  plan  to  be  submitted  to  and  approved  of  by  the  plaintiff. 
The  plaintiff  had  never  approved  of  a  plan,  and  the  Court 
could  not  compel  him  to  approve  of  a  plan  if  submitted  to 
him  by  the  defendant. 

In  a  later  case,  Wells  v.  Maxwell  (No.  1)  32  Beav.  408. 
Lord  Romilly  decreed  specific  performance  of  an  agree- 
ment by  which  the  plaintiff  agreed  to  sell  to  the  defendant 
a  piece  of  land  on  which  the  plaintiff  was  to  make  a  new 
road  of  which  the  defendant  was  to  have  the  use,  and  the 
defendant  was  to  expend  £3,000  in  building  a  house  on  the 
property.  It  was  argued  there  that  the  Court  cannot 
compel  the  defendant  to  build  a  house  or  the  plaintiff  to 
make  a  road.  The  Master  of  the  Bolls  was  of  opinion  that  it 
was  perfectly  distinct  from  a  simple  tradesman's  contract 
between  A.  B.  and  a  builder  to  build  him  a  house,  or  as 
between  A.  B.  and  a  roadmaker  to  make  him  a  road 
which  rest  upon  totally  different  considerations. 
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And  Mr.  Waterman,  in  his  book  on  Specific  Perform- 
ance, p.  29,  cites  that  case  as  marking  the  distinction 
between  a  contract  to  build  a  house  and  a  contract  of 
sale  with  a  stipulation  to  erect  a  building  or  do  certain 
work. 

If  the  present  case  were  the  simple  agreement  to  build 
a,  house  of  a  certain  value  that  authority  would  shew  that 
it  mighc  be  enforced.  But  that  is  not  precisely  the  case 
bere.  The  plaintiff  seeks  performance  of  the  defendant's 
agreement  to  give  a  covenant  to  build  of  a  certain  value 
within  a  specified  time,  and  to  this  I  think  him  clearly 
entitled.  The  size,  the  plan,  and  the  materials  are  prob- 
ably in  the  discretion  of  the  defendant. 

The  case  Wood  v.  Silcock,  50  L.  T.  N.  S.  251,  which  was 
much  relied  on  by  the  defendant  appears  to  me  to  decide 
nothing  contrary  to  what  I  propose  to  do.  Bacon  V.  C, 
beld  that  the  agreement  to  build  houses  was  not  a  con- 
cluded one,  but  merely  preliminary  to  something  to  be 
agreed  upon  at  a  future  time,  the  plaintiff  stating,  when 
examined,  that  he  had  plans  when  the  agreement  was 
prepared  but  the  defendant  objected  to  them,  and  it  was 
then  agreed  that  plans  which  should  make  clear  the  agree- 
ment should  afterwards  be  prepared,  and  there  was  no 
agreement,  as  here,  to  build  of  a  certain  value. 

There  will  be  the  usual  decree  for  specific  performance. 
The  plaintiff  to  convey  the  lot,  the  defendant  to  execute  a 
mortgage  and  to  enter  into  a  covenant  to  build. 

The  plaintiff  to  have  costs  to  the  hearing,  further  direc- 
tions, and  subsequent  costs  reserved. 

a.  A.  B. 
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[CHANCERY  DIVISION.] 
Hargraft  et  al.  V.  Keegan  ET  AL. 

Will — Devise — Illegitimate  child  as  legatee — Death  of  illegitimate  child 
during  life  of  testator  leaving  legitimate  issue — Lapse  of  legacy — 
B.  S'.  0.  c.  106,  sec.  35. 

E.  B.  by  his  will  devised  his  property  to  executors  upon  trust  as  follows  : 
' '  Fifthly,  in  trust  to  pay  to  each  of  my  two  surviving  children  F.  B. 
and  M.  A.  B.  the  sum  of  $1,000,"  and  the  residue  after  the  payment 
of  his  debts,  &c.,  &c.,  and  the  said  legacies  and  an  allowance  to  his 
executors,  to  his  four  sisters. 

F.  B.  and  M.  A.  B.  were  illegitimate  children,  and  M.  A.  B.  married 
and  died  during  the  lifetime  of  the  testator  leaving  children  surviving. 

In  a  suit  for  administration  and  cod  struction  qf  the  will  it  was 
Held,  that  the  words  "  child  or  other  issue  "  in  R.  S.  0.  c.  106,  sec.  35, 
mean  legitimate  child  or  other  legitimate  issue  and  do  not  apply  to  an 
illegitimate  child,  and  that  the  legacy  to  M.  A.  B.  lapsed. 

This  was  an  action  brought  by  William  Hargraft  and 
Asa  Allworth  Burnham  as  executors  of  the  last  will  and 
testament  of  one  Roger  Bates,  for  the  construction  of  his 
will  and  administration  of  his  estate,  to  which  all  the 
parties  interested  therein  were  made  parties. 

The  usual  administration  accounts  were  taken,  and  the 
Master  reported  that  a  certain  legacy  of  $1,000  to  one 
Margaret  Amelia  Brock,  was  still  unpaid. 

The  clauses  in  the  will  which  affected  this  legacy  were, 
after  a  general  devise  to  executors,  as  follows  : 

"  Fifthly,  in  trust  to  pay  to  each  of  my  two  surviving 
children  Frederick  Bates  and  Margaret  Amelia  Brock,  the 
sum  of  one  thousand  dollars. 

"  Sixthly,  in  trust  after  the  payment  of  the  said  debts, 
funeral  and  testamentary  expenses,  and  the  said  legacies, 
to  pay  to  my  four  sisters  (naming  them)  and  their  female 
heirs  respectively,  equally  share  and  share  alike,  all  the 
rest,  residue,  and  remainder  of  the  moneys  arising  from  the 
sale  of  my  said  estate,  save  and  except  the  sum  of  two 
hundred  dollars  hereinafter  bequeathed  to  my  said  execu- 
tors." 

Margaret  Amelia  Brock  was  an  illegitimate  child  of  the 
testator,  and  had  married,  had  children,  and  died  during 
the  lifetime  of  the  testator. 
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The  executors  were  desirous  of  having  the  opinion  of 
the  Court  as  to  whether  the  legacy  to  Margaret  Amelia 
Brock  lapsed,  or  whether  her  children  took  it,  and  the 
point  was  argued  when  the  action  was  heard  on  further 
directions  on  September  16th,  1885,  before  Ferguson,  J. 

J.  Hoskin,  Q.  C„  for  the  infants.  Roger^  Bates  died, 
leaving  two  illegitimate  children,  one  of  whom  was  Mar- 
garet Amelia  Brock.  If  she  had  been  a  legitimate  child 
there  would  be  no  doubt  that  the  legacy  did  not  lapse,  and 
I  contend  that  even  in  this  case  there  is  no  lapse :  B.  S.  0. 
c.  106,  s.  35.  The  cases  are  collected  in  Theobald  on  Wills, 
2nd  ed.,  226.  The  general  rule  is  that  the  words  child, 
son,  or  issue,  mean  legitimate  child,  son,  or  issue.  The 
exceptions  are  then  given  at  p.  227.  Illegitimate  children 
may  take  if  they  have  acquired  the  reputation  of  being  the 
children  of  the  testator,  and  the  will  describes  them  as  the 
testator's  children.  If  they  were  mentioned  as  the  children 
of  A.,  and  the  testator  defined  who  he  meant  they  would 
take  :  Theobald,  2nd  ed.,  231.  That  was  what  was  done  in 
this  case.  The  policy  of  the  Act  is  shewn  in  English  cases. 
It  was  intended  to  prevent  a  portion  given  by  a  testator 
to  a  child  going  from  the  estate  of  such  child,  and  his 
family  from  being  left  portionless,  by  reason  only  of  the 
death  of  the  child  under  certain  circumstances,  a  conse- 
quence of  law  which  the  common  feelings  of  mankind 
declared  to  be  a  disappointment  of  the  intention  of  the 
father:  Winter  v.  Winter,  5  Ha.  313.  The  legatee  is  con- 
sidered to  be  living  at  the  time  of  the  testator's  death,  so 
her  children  should  take  in  her  place.  See  also  Regina  v. 
Maude,  2  Dowl.  P.  C.  N.  S.  58  ;  The  King  v.  Hodnett,  1  T. 
R.  96  ;  Regina  v.  Brighton,  1.  B.  &  S.  447. 

Riddell,  for  the  residuary  legatees.  There  was  a  lapse 
in  this  case.  The  cases  cited  by  my  learned  friend  were 
cases  for  the  interpretation  of  wills,  this  is  a  case  for 
the  interpretation  of  a  statute.  At  the  common  law  there 
would  be  a  lapse,  so  the  statute  must  govern.  If  child, 
means  legitimate  child,  then  issue,  must  mean  legitimate 
35 — VOL.  X  O.R. 
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issue.  A  bastard  child  has  been  held  not  to  mean  child 
under  32  Henry  YIII.  c.  1 :  Thorntons  Case,  Dyer  345a, 
see  Bacons  Abridgment — Title  Bastardy.  43  Eliz.,  c.  2,  is 
interpreted  in  King  v.  Reve,  2  BuLstrod  344  ;  Westminster 
V.  Gerrard,  2  Bulstrod  346.  Child  in  a  will  without  more 
means  legitimate  chiJd:  Dorin  v.  Borin,  L.  E.  7  H.  L.  568. 
A  bastard  qjiild  was  held  not  to  be  entitled  to  maintain  an 
action  under  Lord  Campbell's  Act :  Dickenson  v.  North 
Eastern  E  W.  Ox,  2  H.  &  C.  735.  I  refer  also  to  Gibson 
-V,  Midland  R  W.  Co.,  2  0.  R.  658  ;  Sleeman  v.  Wilson,  L. 
R  13  Eq.  36  ;  Ward  v.  St  Paul,2  Bro.  C,  C.  583:  Peck- 
ham  V.  Peckha.m,  2  C.  C.  C.  46  ;  The  Queen  v.  Birmingham, 
8  Q.  B,  410,  at  p.  424  ;  The  King  v.  Hodnett,  1  T.  R.  96  has 
been  overruled  in  Regina  v.  Maude^  supra ;  The  King  v. 
Corn  forth,  is  not  an  authority  against  my  clients  for  the 
version  cited  in  a  note  to  Priestly  v.  Hughes,  11  East  1, 
shews  that  that  case  went  off*  on  a  diff*erent  point. 
Porteous,  appeared  for  the  executors. 

September  7th,  1885.  Ferguson,  J. — The  [plaintiffs  are 
the  executors  of  the  last  will  and  testament  of  the  late 
Roger  Bates,  who  died  on  or  about  the  4th  day  of  April, 
1884.  The  will  gave  the  real  and  personal  estate  to  the 
executors  on  the  trusts  declared  in  it. 

The  action  is  for  an  interpretation  of  the  will,  and  a 
declaration  as  to  who  are  entitled  to  the  residue  under  the 
sixth  paragraph  of  the  same,  and  for  an  administration  of 
the  real  and  personal  estate. 

The  fifth  and  sixth  clauses  of  the  will  are  as  follows: — 

The  learned  Judge  then  read  the  fifth  and  sixth  clauses 
of  the  will  set  out  supra. 

Margaret  Amelia  Brock  was  an  illegitimate  child  of  the 
testator,  and  she  died  before  the  death  of  the  testator, 
leaving  legitimate  children  living  at  the  time  of  the 
death  of  the  testator. 

The  question,  and  the  only  question  argued  before  me 
was,  as  to  whether  or  not  the  legacy  to  Margaret  Amelia 
Brock  lapsed  by  reason  of  her  death  before  the  death  of 
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the  testator,  or  went  to  her  children,  they  being  legiti- 
mate children  of  hers  by  reason  of  the  provisions  of  the 
80th  section  of  the  Wills  Act  of  1873.  The  will  bears  date 
the  2nd  day  of  October,  1877.  This  section  is  introduced 
into  the  Revised  Statutes  of  Ontario  as  section  35  of 
chapter  106.  So  far  as  I  can  see  the  words  are  identical, 
excepting  the  word'  "  dies"  is  substituted  for  the  words 
"  shall  die."    The  section  is  as  follows  : 

"  Where  any  person,  being  a  child  or  other  issue  of  the 
testator,  to  whom  any  real  or  personal  estate  is  devised  or 
bequeathed  for  any  estate  or  interest  not  determinable  at 
or  before  the  death  of  such  person,  dies  in  the  lifetime  of 
the  testator,  leaving  issue,  and  an}^  of  the  issue  of  such 
person  are  living  at  the  time  of  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect 
as  if  the  death  of  such  person  had  happened  immediately 
after  the  death  of  the  testator,  unless  the  contrary  intention 
appears  by  the  will."  It  was  not  asserted  that  any  intention 
one  way  or  the  other  appeared  by  the  will. 

Margaret  Amelia  Brock,  as  has  already  been  stated,  died 
during  the  lifetime  of  the  testator,  leaving  issue,  that  is 
lawful  issue. 

The  question  is,  whether  or  not  she,  Margaret  Amelia 
Brock,  being  an  illegitimate  daughter  of  the  testator,  fell 
within  the  proper  meaning  of  the  words  in  the  section 
above  set  forth.  "  Any  person  being  a  child  or  other  issue 
of  the  testator,"  for  if  she  did  the  legacy  to  her,  I  think, 
did  not  lapse.  If,  on  the  other  hand,  she  did  not  fall  with- 
in the  proper  meaning  of  these  words,  there  would  be  a 
lapse  of  the  legacy.  The  argument  was  confined  solely  to 
this  question. 

Counsel  for  the  infants  relied  upon  the  cases  collected  in 
Theobald  on  Wills,  2nd  ed.,  226,  227,  231,  and  Maxiuell  on 
the  Interpretation  of  Statutes,  pp.  27,  73,  74,  and  the 
cases  there  referred  to,  as  well  as  Winter  v.  Winter,  5  Ha. 
313  ;  Regina  v.  Maude,  2  Dowl.  P.  C.  N.  S.  58  ;  The  King  v. 
Hodnett,  1  T.  R.  96;  Regina  v.  Brighton,  1  B.  &  S.  447, 
and  some  other  authorities. 
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Counsel  for  the  residuary  legatees  referred  to  a  very  large 
number  of  authorities  in  support  of  his  contention  that 
there  had  been  a  lapse  of  the  legacy  in  question.  No  argu- 
ment took  place  as  to  the  meaning  that  should  be  given  to 
the  words  "  or  other  issue"  that  immediately  follow  the 
word  child  in  the  first  line  of  the  section  referred  to.  The 
argument  was  confined  to  the  meaning  that  should  be  given 
to  the  word  "  child"  in  that  line  of  the  section,  and  I 
apprehend  that  it  was  not  necessary  otherwise  to  argue 
the  matter. 

After  a  perusal  of  the  many  authorities  referred  to,  I 
have  arrived  at  the  conclusion  that  the  contention  of  the 
counsel  for  the  infants  cannot  prevail.  I  do  not  think  the 
cases  to  which  he  referred  as  authorities  really  apply  to  the 
case. 

In  Theobald  on  Wills,  2nd  ed.,  p.  226,  it  is  stated  that 
the  description  child,  son,  issue,  every  word  of  that  species 
must  be  taken  prima  facie  to  mean  legitimate  child,  son, 
or  issue — referring  to  Lord  Eldon  in  the  case  Wilkinson  v. 
Adam,  1  V.  &  B.  422.  The  exceptions  in  which  the  word 
child  has  been  held  to  mean  and  include  illegitimate  child^ 
are  professedly  given  in  the  following  pages,  none  of  which 
seem  to  me  to  be,  or  comprehend  a  case  of  this  character. 
These  cases  refer  of  course  to  the  aonstruction  of  wills 
rather  than  of  statutes.  On  this  subject  the  case  Dorin  v. 
Dorin,  L.  R.  7  H.  L.  568,  may  be  looked  at,  where  it  is  said 
that  the  word  children  in  a  will  means  prima  facie  legiti- 
mate ''children"  as  much  so  as  if  the  word  ''legitimate" 
had  been  introduced  before  it. 

The  instances  are  numerous  in  which  it  has  been  held 
that  where  a  Legislature  used  the  word  "child,"  they 
meant  legitimate  child,  and  I  do  not  think  the  case  The  King 
V.  Hodnett,  1  T.  K  96,  referred  to  by  Justice  Wightman 
in  the  case,  Regina  v.  Maude,  2  Dowl.  P.  C.  N.  S.  at  p.  63, 
or  this  case  itself  helps  the  contention  that  "  child  or  other 
issue"  in  the  Act  mean  or  comprehend  anything  more  than 
legitimate  child  or  other  legitimate  issue,  and  I  am  of  the 
opinion  that  they  do  not  mean,  or  comprehend  in  their 
meaning  anything  more  than  this. 
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Now,  the  children  of  Margaret  Amelia  Brock  who  were 
living  at  the  death  of  the  testator,  though  legitimate  child- 
ren of  her,  were  neither  legitimate  children  nor  legitimate 
issue  of  the  teistator.  I  think  this  section  of  the  Act  does 
not  apply  to  the  case,  and  I  am  of  the  opinion  that  there 
was  a  lapse  of  the  legacy  in  question.  There  will  there- 
fore be  a  declaration  that  the  legacy  of  Si, 000,  to  Margaret 
Amelia  Brock  lapsed  by  reason  of  her  death  during  the 
lifetime  of  the  testator,  and  this  being  the  only  question  in 
contention,  I  need  not  say  more.  The  costs  of  all  parties 
may,  I  think,  be  paid  out  of  the  estate. 

Judgment  accordingly. 


G.  A.  B. 


278 


THE  ONTARIO  REPORTS,  1885. 


[CHANCERY  DIVISION.] 


Beatty  V.  Haldan. 


Solicitor  and  client — Costs — One  city  solicitor  doing  work  for  another  on 
agency  terms — Lost  voucher — Secondary  evidence. 

In  a  certain  suit  D.  acted  generally  as  solicitor  for  H.  who  had  been  ap- 
pointed administrator  pendente  lite.  In  certain  matters,  however,  in. 
connection  with  the  proceedings,  D.  advised  H.  to  retain  another  solicitor, 
deeming  it  improper  to  act  himself  for  H,  in  respect  to  these  matters,  as 
he  was  also  acting  for  another  party.  The  solicitor  thus  retained  by  H. 
agreed  with  D.  to  do  the  work  which  he  was  retained  to  do  for  agency 
charges  of  which  he  rendered  D.  an  account,  I),  made  up  one  bill  of 
costs  and  rendered  it  to  H.  which  included  at  full  rates  the  services 
which  the  other  solicitor  had  performed  at  agency  rates.  H.  paid  the 
bill  with  these  charges  to  D. 

Held,  that  the  Master,  on  taking  H.  's  accounts  with  respect  to  the  estate 
of  which  he  had  been  appointed  administrator,  should  have  allowed  the 
bill  as  properly  paid  so  far  as  concerned  the  said  charges,  for  there  was 
nothing  improper  in  the  transaction. 

On  the  above  reference  H.  sought  to  use  a  certain  bill  of  costs  as  a  voucher 
of  moneys  properly  expended  by  him  in  legal  proceedings,  and  it  was 
shewn  that  the  said  bill  had  been  properly  brought  into  the  Master's 
office  on  a  former  reference  and  properly  left  there,  and  that  search  had 
been  made  for  it,  but  without  success,  although  there  was  no  evidence 
that  it  had  been  removed,  or  that  it  had  been  noticed  or  seen  elsewhere 
afterwards,  nor  of  any  occasion  when  it  would  probably  have  been 
removed  from  the  office. 

Held,  that  the  Master  should  have  admitted  secondary  evidence  of  its 
contents,  and  proceedings  should  have  been  taken  in  respect  to  it  as 
nearly  as  might  be  the  same  as  if  H.  had  been  able  to  produce  it. 

This  was  an  appeal  from  the  Master's  report  made  pur- 
suant to  an  order  of  this  Court  dated  February  29th,  1884, 
and  made  upon  the  petition  of  one  John  Haldan,  whereby 
it  was  amongst  other  things  referred  to  the  Master-in- 
Ordinary  to  ascertain  and  state  "what  amount  (if  any) 
is  properly  chargeable  by  the  petitioner  John  Haldan 
against  the  estate  of  Thomas  Wilson,  deceased,  in  respect 
of  legal  proceedings  taken  by  the  said  John  Haldan,  admin- 
istrator "pendente  lite  of  the  said  estate  in  the  Courts  or 
otherwise." 

The  suit  out  of  which  the  said  petition  arose  was  one 
brought  by  Charles  Beatty  and  James  Wilson  aojainst  the 
present  petitioner  John  Haldan,  Joseph  Aloysius  Dono- 
van, and  Mary  Ellen  Wilson,  to  open  up  and  retake  the 
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accounts  of  the  petitioner,  who  was,  as  above  mentioned, 
administrator  pendente  life  of  the  estate  of  Thomas  Wilson, 
deceased,  the  result  of  which  was  that  the  accounts  were 
accordingly  retaken  and  a  large  balance  found  due  from 
Haldan  to  the  said  estate.  (See  the  report  of  the  case  in 
4  A.  R.  239.) 

Haldan,  however,  in  the  present  petition,  pursuant  to  a 
suggestion  of  the  Court  of  Appeal  in  Wilson  v.  Beatty,  9 
A.  R.  149,  asked  amono-  other  thino;s  to  have  the  accounts 
again  re-taken  in  the  maimer  now  directed  by  the  order 
made  thereupon  on  February  29th,  1884. 

The  Master's  report  was  dated  March  18th,  1885,  and 
the  second  ground  of  the  present  appeal,  which  was  by 
John  Haldan,  was  that  the  Master  had  disallowed  certain 
bills  of  costs  although  they  were  proved  to  have  been  paid,, 
and  were  vouchers  put  in  by  the  said  John  Haldan  in  dis- 
charge of  the  amount  due  by  him  to  the  estate  of  Thomas 
Wilson,  and  as  to  the  said  Wilson  estate  the  said  bills  of 
costs  were  properly  incurred  and  properly  paid,  and  should 
have  been  allowed  to  him. 

The  grounds  on  which  the  Master  disallowed  these  bills 
of  costs,  as  well  as  a  certain  bill  incurred  in  the  suit  of 
Wilson  V.  Wilson  (h),  are  sufficiently  stated  in  the  judg- 
ment of  the  learned  Judge,  infra. 

It  IS  only  necessary  to  add  that,  as  stated  in  the  present 
petition,  after  the  petitioner's  appointment  as  administra- 
tor as  aforesaid,  J.  A.  Donovan,  who  was  the  solicitor  of 
the  said  estate,  continued  to  act  as  such  solicitor,  and  to 
advise  and  guide  the  petitioner  professionally  as  regards 
his  duties  with  reference  to  the  said  estate. 

The  appeal  came  on  for  argument  on  September  21st, 
28rd,  and  24th,  1885,  before  Ferguson,  J. 

Moss,  Q.  C,  for  the  appellant. 
ODonolioe,  Q.  C  for  the  plaintiffs. 

[h]  This  case  of  Wilson,  v.  Wilson  is  reported  22  Gr.  39,  26  Gr.  377,  it 
was  during  the  pendency  of  it  that  Haldan  was  appointed  administrator 
pendente  lite.  It  was  a  suit  to  set  aside  the  will  of  the  above-mentioned 
Thomas  Wilson. 
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October  5th,  1885.  Ferguson,  J. — [After  disposing  of 
the  first  ground  of  appeal,  as  to  which  no  report  is  deemed 
necessary.] 

As  to  the  items  mentioned  in  the  second  ground  of 
a])peal  being  those  also  mentioned  in  what  has  been  called 
the  second  special  finding  of  the  learned  Master,  and  known 
as  numbers  four,  five,  six,  and  seven,  the  Master  says  :  "On 
the  evidence  I  find  that  these  bills  of  costs,  though  endorsed 
in  the  name  of  another  firm  of  solicitors,  were  made  up  in 
the  ofiice  of  Mr.  Donovan,  and  that  the  charges  in  each  of 
them  are  his.  Mr.  Donovan  acted  as  solicitor  for  Mrs. 
Wilson,  and  taxed  bills  for  her  on  each  of  the  motions  to 
which  these  relate.  He  said,  in  cross-examination,  *  I  did 
the  work  and  charged  two  sets  of  costs.' " 

It  is  not  denied  that  Mr.  Haldan,  the  administrator,  was 
represented  on  each  of  the  motions  on  which  these  bills  of 
costs  were  incurred  respectively,  nor  is  it  denied  that  he 
was  charged  only  one  bill  in  respect  of  each  such  motion. 

He  was  not  represented  by  Mr.  Donovan  but  by  another 
solicitor.  This  other  solicitor  made  a  memorandum  of  his 
charges  and  sent  it  to  Mr.  Donovan,  who,  it  appears,  made 
up  bills  and  charged  them  against  the  administrator,  no 
doubt  in  each  case  claiming  by  the  bill  a  larger  sum  than 
he  was  paying  to  the  other  solicitor.  The  other  solicitor 
says  that  he  did  not  charge  full  fees,  and  that  by  doing  the 
work  on  what  are  known  as  and  called  "  agency  terms,"  he 
intended  a  benefit  to  Mr.  Donovan  and  not  to  the  estate. 

The  appeal  in  respect  to  these  bills  or  items  is  on  the 
ground  that  they  were  proved  to  have  been  paid,  and  were 
vouchers  put  in  by  the  administrator  in  discharge  of  the 
amount  due  by  him  to  the  estate,  and  that  as  to  him 
the  bills  of  costs  were  properly  incurred  and  paid,  and 
should  have  been  allowed  to  him. 

In  Cordery's  Law  of  Solicitors,  at  p.  88,  it  is  said  :  "  In 
fiiendly  actions  to  obtain  the  opinion  of  the  Courts 
on  a  will  or  the  like,  it  is  common  for  one  solicitor  to 
appear  for  all  parties,  and  there  is  no  objection  to  it." 
^*  When  the  same  solicitor  acts  for  both  parties,  no  fees  are 


X.] 


BEATTY  V.  HALDAN. 


281 


allowed  for  delivery  of  pleadings,  services,  or  notices 
unless  necessary  for  the  purpose  of  making  an  affidavit  of 
service,  nor  for  perusals."  This  last,  however,  seeras  to 
depend  upon  a  rule  or  rules  of  Court.  Remarks  of  the 
same  character  are  found  in  other  works  upon  the  law  of 
solicitors.  That,  however,  is  not  the  present  case,  but  it 
seems  to  shew  that  there  are  cases  in  which  an  amount 
greater  than  the  sum  of  one  set  of  costs  may  be  allowed 
to  a  solicitor  without  objection. 

The  present  case  seems  to  me  to  be  very  simple,  looking 
at  it  in  this  way:  The  solicitor  is  acting  generally  for  the 
administrator.  A  time  arrives  at  which  he  thinks  that 
owing  to  his  havi  ig  to  act  for  another  party,  he  can- 
not properly  appear  for  the  administrator,  and  he  so 
advises.  The  administrator  being  so  advised,  retains 
another  solicitor.  The  situation  happens  to  be  known  to 
both  solicitors,  and  the  solicitor  so  retained  chooses  to 
henefit  the  other  b}^  working  for  agency  charges  only,  sends 
a  memorandum  of  such  charges  and  permits  the  other 
solicitor  to  have  the  benefit  of  the  difference  between  those 
and  full  charges.  The  full  amount  of  proper  charges  are 
collected  from  and  paid  by  the  administrator,  the  same 
amount  that  he  would  have  had  to  pay  any  solicitor  for 
the  same  services,  no  more  nor  no  less.  Now,  I  do  not 
perceive  the  iniquity  in  all  this,  if  any  there  is,  and  with 
great  respect  for  the  statements  and  opinions  of  the  learned 
Master  expressed  in  a  general  way  in  his  second  special 
finding,  I  cannot  arrive  at  the  conclusion  that  he  is  right, 
on  the  contrary,  I  think  that  his  conclusion  is  erroneous, 
and  I  am  of  the  opinion  that  he  should  have  taken  those 
bills  into  consideration  on  the  reference  to  him,  and  that 
he  should  not  have  disallowed  them  as  he  did.  I  think 
the  appeal  on  this  ground  should  be  allowed,  with  costs. 

The  third  ground  of  appeal  is  in  respect  to  the  dis- 
allowance of  a  bill  of  costs  in  the  suit  Wilson  v.  Wilson, 
costs  of  the  administrator.  This  is  number  sixteen  of  the 
bills  of  costs.  This  had  been  brought  into  the  office  of  the 
former  Master-in-Ordinary,  but  it  could  not  be  found. 
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The  Master  says  that  he  cannot  say  that  a  proper  search 
had  been  made  for  it,  and  besides  the  solicitor  had  not 
delivered  any  bill  of  costs  to  the  administrator,  &c.,  &c. 
As  to  the  search  for  this  bill,  it  was  found  that  it  had 
been  brought  into  the  former  Master's  office,  it  was  pro- 
perly brought  there  and  properly  left  there  amongst  the 
papers  in  a  proceeding  there,  and  it  was  shown  that  search 
was  made  in  that  office  and  that  it  was  not  found.  There 
was  no  evidence  that  it  had  been  removed,  or  that  it  had 
been  noticed  or  seen  elsewhere  afterwards,  nor  of  any 
occasion  on  which  it  would  probably  have  been  removed 
from  the  office.  I  think  that  ordinarily  all  this  would  be 
considered  sufficient  to  let  in  secondary  evidence  of  the 
contents  of  a  document  as  one  that  had  been  lost.  The 
administrator's  case  is  this :  "  This  bill  was  one  of  my 
vouchers  :  I  brought  it  into  the  Master's  office  and  filed  or 
left  it  there  upon  a  proceeding  in  which  it  was  proper 
that  I  should  do  so.  It  cannot  now  be  fourd.  I  want 
secondary  evidence  taken  in  regard  to  its  contents,  and 
proceedings  taken  in  respect  to  it  as  nearly  as  may  be  the 
same  as  if  I  were  able  to  produce  it."  This  contention  was^ 
I  think,  correct.  The  paper  in  the  hands  of  the  administrator 
was  simply  a  voucher  for  moneys  that  he  had  paid  or 
allowed,  and  as  to  him  it  should  have  been  treated  as  any 
other  kind  of  voucher. 

The  ground  of  appeal  says  that  in  respect  to  this  item 
the  administrator  should  have  been  allowed  $239.17,  or 
some  greater  or  lesser  sum.  The  bill  was  originally  $264.12. 
It  had  been  taxed  by  what  was  called  the  original 
taxation  at  $289.17.  Upon  what  is  called  the  re-taxation 
the  amount  of  it  was  disallowed  altogether,  but  this 
appears  to  have  been  upon  what  must  now  be  considered 
an  erroneous  principle.  I  think  the  Master  was  in  error 
in  rejecting  in  toto  the  claim  made  for  which  this  bill  was 
the  voucher,  and  that  he  should  have  taken  the  matter  into 
consideration  upon  the  reference  and  dealt  with  it  as  best 
he  could  in  the  absence  of  the  voucher  which  should  have 
been  looked  upon  as  a  lost  paper.    The  matter  must  be 
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referred  back  to  the  Master.  What  I  have  said  above 
will  serve  as\directions  so  far  as  any  directions  may  be 
necessary. 

As  to  the  first  ground  the  appeal,  as  I  have  already 
said,  will  be  dismissed  with  costs. 

As  to^^the  second  and  third  grounds  the  appeal  will  be 
allowed  with  costs. 

A.  H.  F.  L. 


[CHANCERY  DIVISION.] 

WiCKSTEED  V.  MUNRO. 

Life  insurance  for  henefit  of  wives  and  children — Death  of  henef  ciary  in  life- 
time of  insured — Estate  of  Insured  entitled. 

A.  M.  M.  insured  his  life  under  29  Vic.  ch.  17,  for  the  benefit  of  his 
daughter  H.  M.  M.,  in  the  year  1868.  H.  M.  M.  married  the  plaintiff 
in  1879,  and  died  during  her  father's  lifetime  in  1882,  leaving  a  daugh- 
ter for  whose  benefit  she,  by  her  will,  devised  all  her  interest  in  the 
said  insurance  to  the  plaintiff.  A.  M.,  M's  first  wife,  having  died,  he 
married  the  defendant  M.  A.  M.  in  1877,  and  died  intestate  in  1884, 
leaving  the  defendant  his  widow  and  one  child  by  his  second  marriage 
him  surviving,  and  without  having  made  any  other  disposition  of  the 
said  insurance  policy,  or  the  moneys  secured  thereby. 

In  an  actiort  by  the  executor  of  H.  M.  M.,  the  beneficiary  against  M.  A. 
M.,  the  second  wife,  as  administratrix  of  A.  M.  M.,  to  have  it  declared 
who  was  entitled  to  the  insurance  money.    It  was 

Held,  that  H.  M.  M.  having  died  in  the  lifetime  of  the  insured,  sec.  14  of 
R.  S.  O.,  ch.  129,  applied,  and  the  policy  devolved  upon  the  adminis- 
tratrix of  A.  M.  M. ,  and  judgment  was  given  in  her  favour. 

This  was  an  action  brought  by  Henry  King  Wicksteed 
against  Mary  Anne  Munro,  to  try  the  right  to  certain 
insurance  money,  which  was  the  proceeds  of  a  policy  on 
the  life  of  one  Alexander  Maitland  Munro. 

The  facts  as  stated  in  the  plaintiff's  statement  of  claim, 
and  which  are  fully  set  out  in  the  judgment,  were  shortly 
these  : 

Alexander  Maitland  Munro  insured  his  life  under  29 
Vic.  ch.  17,  for  the  benefit  of  his  daughter,  Helen  Mary 


284 


THE  ONTARIO  REPORTS,  1885. 


[vol. 


Munro,  in  1868 :  Helen  Mary  Munro  married  the  plain- 
tiff in  1879,  and  died  during  her  father's  lifetime,  in  1882, 
leaving  a  daughter  for  whose  benefit  she,  by  her  will,  (in 
which  she  recited  that  she  had  paid  premiums  which  her 
father  had  failed  to  pay,  and  had  so  kept  up  the  policy  for 
several  years)  devised  all  her  interest  in  the  said  policy  and 
insurance  money  to  her  husband.  Alexander  Maitland 
Munro's  first  wife  having  died,  he  married  the  defendant, 
Mary  Anne  Munro,  in  1877,  and  died  intestate  in  1884, 
leaving  the  defendant,  his  widow,  and  one  child  by  his 
second  marriage,  him  surviving,  and  without  having  made 
any  other  disposition  of  the  said  policy  or  moneys  secured 
thereby. 

The  question  to  be  decided  in  this  suit  was,  whether  the 
plaintiff,  as  executor  of  his  wife,  the  beneficiary  Helen 
Mary  Munro,  or  the  defendant,  as  administratrix  of  the 
estate  of  her  husband,  the  insured,  Alexander  Maitland 
Munro,  was  entitled  to  the  insurance  money. 

The  defendant  demurred  to  the  plaintiff's  statement  of 
claim,  and  the  demurrer  was  argued  on  September  30th 
1885,  before  Ferguson,  J. 

W.  N.  Miller,  Q.  C,  for  the  demurrer.  The  plaintiff 
contends  that  as  soon  as  the  insurance  was  effected,  Helen 
Mary  Munro  had  a  vested  right  to  the  proceeds.  I  contend 
that  no  interest  vested  in  her  under  the  insurance,  and 
even  if  it  did,  it  became  divested  on  her  death,  which 
happened  during  the  lifetime  of  her  father.  The  statute 
shows  that  her  interest  depended  upon  her  living  until 
after  the  death  of  her  father.  The  preamble  to  the 
statute  under  which  the  policy  was  effected,  29  Vic.  ch.  17, 
is  confined  to  wives  and  children,  and  does  not  speak  of 
their  representatives.  Section  4  of  the  Act  refers  to 
children  living  at  the  death  of  the  insured.  The  terms  of 
the  policy,  which  is  the  contract,  make  the  funds  of  the 
company  liable  to  the  daughter.  29  Vict.  ch.  17  is  amended 
by  83  Vict.  ch.  21,  (O.),  and  section  6  of  that  Act,  carried 
into  the  Revised  Statutes  as  sec.  14  of  ch.  129,  provides 
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that  if  any  of  the  parties  for  whom  the  insurance  has  been 
effected,  die  in  the  lifetime  of  the  insured,  the  survivors 
take,  and  if  the  survivors  die,  then  it  goes  to  the  executor 
or  administrator  of  the  insured.  Whenever  executors 
are  to  take  as  trustees,  the  A.ct  points  it  out  and  provides 
for  it.  The  wording  of  section  4  of  35  Vict.  ch.  16,  (0.)^ 
also  shows  that  it  was  not  intended  that  anyone  but  the 
beneficiary  should  take,  when  it  makes  the  insurance  a 
trust  for  the  wife  and  children,  and  provides  that  it  shall 
not  be  subject  to  the  control  of  the  husband  or  his  creditors 
so  long  as  any  object  of  the  trust  remains.  The  wording 
of  86  Vict.  ch.  20,  sec.  4,  (0.)  also  assumes  that  on  the  death 
of  the  beneficiaries,  they  have  no  further  interest,  and  pro- 
vides for  a  re-allotment.  I  refer  also  to  R.  S.  O.  ch.  129 
sees.  3,  9, 10,  14  and  16. 

Maclennan,  Q.  C,  contra.  The  plaintiff  should  be 
entitled  to  this  money.  The  policy  was  effected  in  1868, 
after  the  first  Act  was  passed  securing  the  insurance  for 
the  benefit  of  wives  and  children.    The  policy  recites  that 

the  capital  stock  of  the  company  shall  be  liable,"  &c. 
This  was  the  contract  made  with  the  father,  and  the  terms 
of  it  were  to  pay  £400  for  the  benefit  of  the  daughter  on 
two  conditions,  the  payment  of  the  premiums,  and  the 
death  of  the  father.  That  was  an  absolute  contract  on 
those  terms,  there  is  not  a  word  about  the  beneficiary 
surviving,  and  not  a  word  of  the  money  being  held  for 
anyone  else,  if  the  daughter  did  not  survive  the  father. 
The  insured  has  not  made  it  so,  and  the  Court  cannot 
make  it  for  him.  The  policy  gave  the  daughter  the  whole 
benefit,  and  whatever  that  was,  passed  to  her  representa- 
tive on  her  death  in  the  same  way  as  the  benefit  of  any 
other  contract  would  pass :  Williams  on  Executors,  8th 
ed.  p.  891,  et  seq.  It  was  a  transmissible  interest,  and  her 
will  deals  with  it.  If  the  father  did  not  pay  the  premiums 
in  her  lifetime,  she  might  have  paid  them  herself,  or  got 
some  one  else  to  pay  them  for  her.  Before  her  death,  the 
policy  was  a  valuable  security.  No  less  than  fourteen 
premiums  being  paid ;  she  could  raise  money  on  it,  or  sell 
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it  out  and  out.  The  father  could  not  control  or  assign  it 
in  any  way  ;  so  how  can  his  executor  or  administratrix 
take  it  now  :  Fortescue  v.  Barnett,  3  My.  &  C.  36 ;  Ellison  v. 
Ellisoji,  1  Wh.  &  Tud.  Lg.  Cas,  5th  ed.  301.  The  equitable 
assignment  there  created  a  perfect  trust.  [Ferguson,  J. — It 
does  not  seem  that  this  case  is  within  the  category  of 
imperfect  gifts.]  See  Pearson  v.  Amicable,  Assn.  Office,  27 
Beav.  229.  There  are  no  cases  on  all  fours  with  this 
in  the  English  Courts  but  there  are  some  in  the  United 
States.  In  Continental  Fire  Ins.  Go.  v.  Palmer,  42  Conn. 
60,  it  was  held  that  a  transmissible  interest  vested  on 
effecting  the  policy :  that  was  the  effect  of  the  contract 
outside  of  the  statute,  per  Carpenter,  J.,  at  p.  66.  The 
moment  this  policy  was  executed  and  delivered,  it  became 
property,  and  the  title  to  it  vested  in  some  one.  Choses  in 
action  pass  :  Williams  on  Executors,  7th  ed.  786-7-9,  876, 
925  ;  Keller  v.  Gaylor,  40  Conn.  343  ;  Lihhy  v.  Libby,  37 
Maine  359 ;  Burroughs  v.  The  State  &c.  Assurance  Co.  of 
Worcester,  d7  Mass.  359;  Swan  v.  Snow,  11  Allen  224; 
May  on  Insurance,  §  390.  The  interest  having  become  the 
property  of  the  daughter  as  soon  as  the  policy  was  made  and 
having  descended  to  her  daughter,  the  question  then  is  :  Has 
the  statute  made  any  difference  ?  There  is  no  doubt  that 
the  father  or  settlor  could  make  certain  changes,  such  as 
allotment,  and  on  certain  deaths  could  make  certain 
changes  in  the  family  taking,  &c.  He,  the  settlor,  did 
nothing  of  the  kind,  neither  when  he  married  a  second 
time,  nor  when  his  daughter  married,  nor  when  she  had  a 
child,  nor  when  she  died,  so  if  it  has  gone  back  to  his 
estate  it  is  by  virtue  of  the  statute.  The  Act  of  1865,  29 
Vic.  c.  17,  is  very  short  and  its  whole  object  is  to  protect 
the  insurance  from  creditors  for  wives  and  children. 
There  was  no  necessity  to  insert  the  words  executors  and 
administrators :  the  daughter's  interest  under  the  contract 
passed  without  them  b}^  the  Common  Law.  Section  4  of 
the  Act  merely  provides  for  all  the  children  sharing  where 
no  appointment  is  made.  That  was  the  Act  that  was  in 
force  when  the  policy  was  effected.    The  Act  of  1869, 
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83  Vict.  ch.  21,  (0.),  ha.s  not  a  retroactive  effect  so  as  to 
cut  down  the  daughter's  property  in  the  policy  which  she 
then  had,  and  chano^e  the  character  of  her  rio-hts  in  it. 
The  recital  shows  its  object,  which  was  to  make  pa\^- 
ment  to  executors  a  sufficient  discharge  where  infants 
were  the  beneficiaries.  Then  the  Act  of  1873,  36  Vict, 
ch.  19,  (0.),  merely  provided  for  a  certain  re-allotment 
which  was  never  made  here. 

Miller,  Q.  C,  in  reply.  The  policy  or  contract  is 
governed  by  tha  statutes  so  that  its  effect  outside  of  the 
statutes  cannot  come  in  question  here.  The  American 
cases  cited  by  my  learned  friend  depend  on  statutes 
different  from  ours.  I  rely  principally  upon  sec.  6  of 
33  Vict.  ch.  21,  (0.),  (R.  S.  O.  ch.  129,  sec.  14),  where  it  is 
provided  that  if  some  of  the  parties  die,  the  insurance  goes 
to  the  survivors,  and  if  the  survivors  die,  then  to  the  execu- 
tors or  administrators  of  the  insured,  and  in  this  case  all 
have  died,  so  it  goes  to  the  administratrix  freed  from 
everything.  I  refer  to  In  re  Adam's  Policy  Trusts,  23  Ch. 
D.  525  ;  King  v.  'lucas,  23  Ch.  D.  712. 

December  14,  1885.  Ferguson,  J. — The  action  is  sub- 
stantially for  a  declaration  of  rights  in  respect  of  certain 
insurance  money.  This  is  a  demurrer  by  the  defendant 
to  the  plaintiffs  statement  of  claim.  Counsel  agreed  that 
nothing  of  a  technical  character  should  be  considered, 
each  desiring  that  the  substance  only  should  be  the  matter 
for  determination.    The  statement  of  claim  sets  forth  : 

1.  That  tl\e  late  Alexander  Maitland  Munro  in  his  life- 
time and  on  or  about  the  12th  day  of  October,  180 8, 
effected  an  insurance  on  his  life  pursuant  to  the  Act  of  the 
late  Province  of  Canada,  29  Vic.  ch.  17,  for  the  sum  of 
£400  sterling  by  a  policy  of  insurance  No.  2733,  in  the 
Commercial  Union  Assurance  Company  for  the  benefit  of 
Helen  Mary  Munro,  his  daughter  by  his  first  marriage. 

2.  That  the  material  portions  of  the  policy  are  as  fol- 
lows :  "  Whereas,  Alexander  Maitland  Munro  of  Toronto 
Canada,  merchant,  (hereinafter  called  the  assured)  being 
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desirous  of  effecting  an  insurance  on  the  life  of  himself 
under  the  provisions  of  an  Act  entitled  '  An  Act  to  secure 
wives  and  children  the  benefit  of  assurances  on  the  lives  of 
their  husbands  and  parents,'  for  the  benefit  of  Helen  Mary 
Munro  his  daughter,  hath  contracted  with  the  Commercial 
Union  Assurance  Company  for  an  assurance  for  the  sum 
of  four  hundred  pounds  on  the  life  of  himself,  and  hath 
deposited  a  proposal  and  declaration  dated  the  11th  day  of 
October,  one  thousand  eight  hundred  and  sixty  eight,  and 
signed  by  him  as  the  basis  of  the  contract  for  such  assur- 
ance.   And  whereas  the  assured  hath  paid  the  sum  of 
eleven  pounds  fifteen  shilings  and  eight  pence  as  the 
premium  for  such  assurance  for  one  3'ear  from  the  12th 
day  of  October,  one  thousand  eight  hundred  and  sixty 
eight,  and  hath  agreed  to  pay  the  like  sum  on  the  12th 
day  of  October  in  each  year  during  the  continuance  of  this 
assurance.    Now  these  presents  witness  and  declare,  that 
the  capital  stock  and  funds  of  the  said  company  shall  be 
subject  and  liable  to  paj^  for  the  benefit  of  the  said 
daughter  of  the  said  assured,  the  sum  of  four  hundred 
pounds,  within  one  calendar  month  after  proof  shall  have 
been  furnished  to  the  reasonable  satisfaction  of  the  direc- 
tors, for  the  time  being,  of  the  company,  of  the  death  of  the 
said  assured.    Provided  always,  that  the  payment  of  the 
moneys  due  upon  this  policy  to  the  executors  or  adminis- 
trators of  the  said  assured  shall  be  a  valid  payment,  and 
shall  effectually  discharge  the  company  from  seeing  to  the 
application  and  from  all  liability  by  reason  of  the  mis- 
application thereof." 

3.  That  the  said  Helen  Mary  Munro  was  m'arried  to  the 
plaintiff  in  the  year  1879,  and  on  or  about  the  15th  day  of 
November,  1882,  died,  having  first  duly  made  and  executed 
her  last  will  and  testament  on  the  12th  day  of  November, 
1882,  and  leaving  her  surviving  the  said  plaintiff,  her 
husband,  and  one  daughter,  Winfred  Wicksteed. 

4.  That  the  said  last  will  is  in  the  words  and  figures 
following  : 
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'*In  the  name  of  God,  amen.  I,  Helen  Mary  Wicksteed, 
wife  of  Henry  King  Wicksteed  of  Prince  Arthur's  Landings 
Province  of  Ontario,  civil  engineer,  make  this  my  last  will 
and  testament. 

"  I  give  and  devise  to  my  said  dear  husband  all  my 
estate  and  property,  real  and  personal,  to  aid  him  in 
defraying  the  expenses  of  the  maintenance  and  education 
of  our  daughter  Winfred,  and  her  establishment  in  life  on 
her  coming  of  age  or  marrying. 

"  And,  whereas  my  father,  Alexander  Maitland  Munro, 
some  years  since  insured  his  life  for  my  benefit,  and  has 
for  some  years  back  failed  to  pay  the  yearly  premiums 
thereon  and  I  have  paid  the  same,  I  will  and  direct  that 
if  the  sum  so  insured  or  any  part  thereof,  or  any  returns 
on  account  of  premiums,  paid,  or  other  sum,  should  become 
payable  to  me  under  the  said  insurance,  then  the  same 
shall  be  paid  to  my  said  husband  for  the  purposes  aforesaid. 

I  appoint  my  said  husband  my  sole  executor  and  adminis-^ 
trator.  I  revoke  all  former  wills,  and  declare  this  to  be 
my  last  will  and  testament,"  &;c. 

5.  That  probate  of  the  said  will  was  duly  granted  to  the 
plaintiff,  the  executor  named  therein. 

6.  That  the  said  Alexander  Maitland  Munro  was  married, 
a  second  time  to  the  defendant  in  the  year  1877,  and 
died  on  the  2nd  day  of  January,  1884^,  intestate,  leaving 
him  surviving  the  defendant  his  widow  and  one  child, 
Helen  Mary  Maitland  Munro  ;  and  that  letters  of  adminis-^ 
tration  to  his  estate  and  effects  were  duly  granted  to  the 
defendant. 

7.  That  the  said  Alexander  Maitland  Munro  after  the 
death  of  the  said  Helen  Mary  Wicksteed,  made  no  further 
or  other  appropriation,  allotment,  or  appointment  of  the 
moneys  secured  by  the  said  policy. 

8.  That  the  said  insurance  moneys  were,  at  the  request 
of  the  plaintiff  and  defendant,  paid  over  by  the  said  com- 
pany and  deposited  in  the  Bank  of  Commerce,  Toronto, 
at  the  joint  credit  of  the  solicitors  for  the  plaintiff  and 
defendant,  pending  this  action,  and  the  same  are  claimed 
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l)y  the  defendant  as  forming  part  of  the  general  estate  of 
the  said  Alexander  Maitland  Munro,  but  that  the  plaintiff 
claims  that  he  is  entitled  to  the  said  insurance  money  as 
executor  and  trustee  under  the  said  will  of  the  said  Helen 
Marj^  Wicksteed. 

To  this  statement  of  claim  is  the  demurrer. 
As  before  stated,  it  was  agreed  that  the  only  question  to 
be  considered^is,  as  to  whether ^the  plaintiff  or  the  defen- 
dant is  entitled  to  this  money. 

The  plaintiff's  counsel  contended  amongst  many  other 
things  that  the  contract  on  the  part  of  the  company  was 
absolute  to  pay  the  money  to  the  daughter  of  the  assured 
on  the  happening  of  the  events  indicated,  and  that  on 
the  ordinary  principles  applicable  to  contracts,  the  money 
belonged  to  her  estate.  The  case  on  her  behalf  was  also 
elaborately  argued  on  the  doctrines  of  Trusts,  and  many 
American  decisions  on  the  subject  of  insurance  for  the 
benefit  of  the  wives  and  children  of  the  assured,  were 
referred  to  for  the  purpose  of  shewing  that  the  plaintiff  is 
entitled  to  this  money. 

As  to  the  contract,  it  seems  to  me  to  stand  in  the  same 
position  as  any  other  contract  of|insurance  made  under,  and 
in  compliance  with  the  requirements  of  the  statute,  and 
after  having  examined  the  authorities  referred  to,  I  am  of 
the  opinion  that  they  do  not^apply,  and  that  the  case  must 
be  disposed  of  under  the  provisions  of  our  own  statutes 
on  the  subject. 

If  the  Act  47,  ch.  20  (0.),  1884,  applied  to  the  case,  there 
could  be  little  difficulty  in  deciding  the  matter,  for  the  * 
provisions  of  the  9  th  section  would,^I  think,  dispose  of  it 
in  favor  of  the  defendant's  contention :  there  being,  in 
my  opinion,  no  difference  in  this  respect  between  the  case 
of  several  persons  entitled,  all  dying  in  the  lifetime  of  the 
insured,  and  the  case  of  a  single  person  so  entitled,  dying 
before  the  death  of  the  insured. 

It  was  conceded  that  this  Act  does  not  apply  to  the  case, 
and  I  apprehend  this  concession  was  properly  made,  for 
although  the  first  section  says  that  the  Act  shall  apply  to 
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every  lawful  contract  of  insurance  at  the  time  of  the  pass- 
ing of  it,  in  force,  or  thereafter  effected,  which  is  based 
upon  the  expectation  of  human  life,  &c.,  yet  the  last  section 
when  repealing  chap.  129  of  the  R.  S.  0.,  and  some  other 
acts  that  do  not  appear  to  be  of  importance  in  this  case, 
provides  that  such  repeal  shall  not  affect  any  act  done  or 
right  acquired,  while  the  said  acts  or  any  of  them  were 
in  force ;  and  I  think  that  upon  the  death  of  the  insured 
(which  happened  before  the  passing  of  this  Act)  the  rights 
whatever  they  are,  were  "acquired"  within  the  meaning 
of  this  provision. 

It  was  contended  that  ch.  129  of  the  R.  S.  0.  has  no 
application  to  this  case,  but  I  am  not  of  this  opinion.  The 
sections  of  33  Yic.  ch.  21  (0.),  seem  to  have  been  faithfully 
transcribed  into  this  chapter  of  the  R.  S.  O.  The  first 
section  of  that  Act  sa3^s  :  "  That  in  all  cases  where  a  party 
insured  under  any  policy  has  directed,  or  shall  hereafter 
direct,  the  insurance  money,  or  any  portion  thereof,  to  be 
paid  to  his  child  or  children,"  &c.  The  fourth  section  says  • 
"  If  a  person  who  has  effected,  or  shall  hereafter  effect,  an 
insurance  in  the  terms  of  the  said  Act  (referring  to  29  Vic. 
ch.  17),  shall  find  himself  unable  to  continue  to  meet  the 
premiums,"  &c.  The  sixth  section  says  :  "  In  the  event  of 
the  death  of  some  of  the  parties  for  whose  benefit  the  said 
insurance  has  been  effected,"  &c.  The  Act,  as  1  think, 
manifestly  speaking  of,  and  applying  itself  to,  policies  of 
insurance  and  directions  made  or  given  under  29  Vic.  ch. 
17,  whether  respectively  effected  or  done  before  or  after 
^  the  date  of  its  passing,  which  was  the  24th  day  of  Decem- 
ber 1869,  and  it  appears  to  me  immaterial,  whether  in 
considering  and  disposing  of  this  case,  one  looks  at  this 
act  or  at  the  appropriate  sections  of  ch.  129  aforesaid, 
excepting  this,  that  looking  at  the  former,  one  sees  the  pre- 
amble which  shows  the  purposes,  or  some  of  them,  for 
which  the  act  was  passed,  and  this  does  not  appear  in  ch. 
129,  but  I  apprehend  it  might  be  looked  at  in  either  case 
if  difficulty  arose  in  respect  to  interpretation. 
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The  first  section  of  33  Yic.  ch.  21  (0.),  which  is  the  same  as 
the  9th  section  of  ch.  129,  E.  S.  0.,  provides  for  the  pay- 
ment of  the  moneys  to  which  infants  shall  become  entitled, 
in  the  cases  therein  stated,  to  the  executor  or  executors  of 
the  insured  whether  he  shall  have  died  before  the  passing 
of  the  Act  or  not,  and  that  such  executor  or  executors 
shall  hold  the  same  as  trustee  or  trustees  for  such  children, 
or  infants. 

The  second  section  which  is  the  same  as  the  10th  sec- 
tion of  ch.  129,  K  S.  0.,  provides  for  the  payment  of  the 
moneys  to  which  infants  shall  become  entitled,  in  the  case 
therein  stated,  to  a  guardian  appointed  by  the  Surrogate 
Court. 

The  third  section  which  is  the  same  as  the  eleventh 
section  of  ch.  129  R.  S.  O.,  calls  the  executor  or  executors 
and  the  guardians  referred  to  in  the  first  and  second 
sections  respectively  a  trustee  or  trustees  and  confers  upon, 
them  certain  powers  as  to  the  money. 

The  fourth  section  which  is  the  same  as  section  12  of 
ch.  129  E.  S.  0.,  provides  for  the  surrender  of  the  policies 
in  certain  cases,  and  refers  to  insurances  efiected  under  the 
provisions  of  29  Yic.  ch.  17,  whether  before  or  after  the 
passing  of  33  Vic.  ch.  21  (0.)  And  section  six  which  is  the 
same  as  section  14  of  ch.  129  R.  S.  0.  is  in  these  words  : 

"  In  the  event  of  some  of  the  parties  for  whose  benefit 
the  '  said  insurance  '  has  been  efiected  dying  in  the  lifetime 
of  the  insured,  the  moneys  payable  thereunder  shall  be 
payable  to  the  survivor  or  survivors  of  such  parties,  or  in 
case  they  shall  also  die,  to  the  executors  or  administrators 
of  the  assured,  but  nothing  herein  contained  shall  be  held 
to  prevent  the  said  assured  from  assigning  the  policy  for 
the  benefit  of  any  future  wife  or  children,  or  executing  a 
declaration  in  their  favor,  or  in  favor  of  some  or  one  of 
them  as  hereinbefore  is  mentioned." 

As  I  have  already  said,  I  think  this  section  or  rather 
the  14th  section  of  ch.  129  R.  S.  O.,  applies  to  this  case, 
and  if  so  it  seems  to  me  that  unless  there  is  a  difierence 
between  the  case  in  which  several  are  entitled  and  thejr 
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.all  die,  living  the  insured,  and  a  case  in  which  there 
is  only  one  who  is  entitled  and  he  or  she  die  during  the 
lifetime  of  the  insured  (and  I  have  already  said  that  I 
think  there  is  not  such  a  difference)  the  money  in  this  case 
must  be  paid  to  the  defendant  who  is  the  administratrix 
of  the  insured;  and  if  so,  there  is  no  trust  mentioned  that 
will  attach  to  it.  According  to  the  letter  of  the  Act  she 
will  receive  it  as  administratrix  of  his  estate,  and  I  think 
the  meaning  of  the  legislation  is,  that  she  should  so  receive 
it,  and  that  the  money  should  form  part  of  the  estate  of  the 
insured.  And  I  think  the  view  that  the  child  for  whose 
l)enefit  the  insurance  is  must  survive  the  insured  in  order 
to  receive  the  benefit  in  fact,  is  not,  at  all  events  wholly  at 
variance  with  the  spirit  of  the  original  Act  29  Vie.  ch.  17, 
for  although  the  fifth  section  of  that  Act  says  that  upon 
the  death  of  the  person  whose  life  is  insured,  the  insurance 
money  due  upon  the  policy  shall  be  payable  according  to 
the  terms  of  the  policy,  or  the  declaration  *  *  as  the 
case  may  be  free  from  the  claims  of  any  creditor  or  credi- 
tors whomsoever,  yet  the  fourth  section  says  that  when 
no  apportionment  is  made  *  *  all  parties  interested  in 
the  insurance  shall  be  held  to  share  equally  in  the  same, 
.and  when  it  is  stated  in  the  policy  or  declaration,  that  the 
insurance  is  for  the  benefit  of  the  wife  and  children 
generally,  or  of  the  children  generally,  without  specifying 
their  names,  the  word  "  children  "  shall  be  held  to  mean  all 
the  children  of  the  person  whose  life  is  insured,  living  at 
the  time  of  his  death,  or  whether  by  any  other  marriage 
or  not. 

Does  this  mean  that  if  the  children  are  not  named,  they 
must  survive  the  insured  in  order  to  take  the  benefit,  but 
if  they  are  named  and  die  in  the  lifetime  of  the  insured, 
those  who  represent  their  respective  estates,  will  neverthe- 
less take  the  benefit  of  the  insurance ;  or  does  it  only 
mean  that  when  the  children  are  named,  such  of  these  as 
survive  the  insured  take  the  benefit  of  the  insurance  to 
the  exclusion  of  any  children  there  may  be  who  are  not 
named  in  the  policy  or  declaration  ? 
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I  cannot  but  think  this,  at  least  open  to  question,  if  it 
has  not  been  determined,  (and  so  far  as  I  have  seen  it  has 
not)  and  it  may  be  thafc  the  real  meaning  is,  that  a  child 
in  order  to  take  and  receive  the  benefit  must,  under  the 
provisions  of  this  section,  survive  the  insured,  whether  he 
or  she  is  named  in  the  policy  or  declaration  or  not,  but  as 
I  am  of  the  opinion  that  the  subsequent  legislation  to 
which  T  have  referred  as  applying,  does  apply  to  the  case 
and,  as  I  have  said,  the  sixth  section  of  33  Vic.  ch.  21  (0.)> 
which  is  the  same  as  the  14th  section  of  ch.  129,  R,  S.  O* 
according  to  my  view  of  its  meaning,  settles  the  matter  in 
favor  of  the  defendant,  I  need  not  pursue  this  further. 

I  am  of  the  opinion  that  the  insurance  money  in  ques- 
tion belongs  to  the  estate  of  the  insured,  and  is  payable 
to  the  defendant  as  the  administratrix  thereof,  and  that, 
the  same  should  be  declared. 

There  will  be  judgment  for  the  defendant,  with  costs. 

Note  : — No  question  was  raised  on  the  argument  as  to  the  rights  in- 
respect  of  any  premiums  that  may  have  been  paid  by  Helen  Mary  Wick- 
steed,  and  as  to  them  nothing  is  decided. 

G.  A.  B. 
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[CHANCERY  DIVISION.] 

Claxton  V.  Shibley. 

Tax  sale — Assessmejit — Sale  for  more  than  is  due — Mistake  incarrying  for- 
ward amount — Error  or  miscalculation" — R.  S.  0.  ch.  180,  ^ec.  150. 

On  an  appeal  to  the  Divisional  Court  the  judgment  of  Proudfoot,  J., 
(reported  ante  9  0.  R.  451)  was  reversed. 

Per  Boyd,  C. — In  Yokliam  v.  Hall,  15  Gr.  335,  the  excess  of  statute 
labor  tax  was  clearly  illegal,  and  its  imposition  being  unjustifiable 
vitiated  the  sale.  There  was  no  illegal  excess  of  tax  originally  imposed 
upon  the  land  in  this  case,  and  the  owner  must  be  regarded  as  being 
notified  by  the  advertisement  of  sale  of  the  error  in  carrying  forward  the 
amount,  and  having  taken  no  steps  to  have  it  remedied,  pending  the 
period  allowed  for  payment  or  redemption,  he  cannot  afterwards  invoke 
its  aid  to  annul  the  tax  sale. 

Per  Ferguson,  J. — The  difference  of  twenty  cents  and  the  calculation  of 
interest  and  commission  upon  it  must  fall  within  the  meaning  of  the 
M'ords  "error  or  miscalculation"  mentioned  in  sec.  150  of  R.  S.  0.  ch. 
180,  and  if  so  the  provision  is  that  the  tax  deed  shall  not  be  invalid. 

Yokham  v.  Hall,  15  Gr.  335,  considered  and  distinguished. 

This  was  an  appeal  from  the  judgment  of  Proudfoot,  J., 
(reported  9  0.  K  451),  to  the  Divisional  Court,  which  was 
argued  on  September  5th,  1885,  before  Boyd,  C,  and 
Proudfoot  and  Ferguson,  J  J. 

Cassels,  Q.  C,  and  George  Macdonald,  for  the  appeal. 
The  sale  was  for  taxes  due  in  1876,  and  the  amount  unpaid 
was  $2.30.  This  amount  was  by  some  mistake  carried 
into  the  Treasurer's  book  at  $2.50.  There  was  no  error  in 
the  tax  as  imposed,  but  in  carrying  forward  the  amount  in 
the  book.  The  treasurer's  advertisement  stated  the  amount 
due,  and  that  amount  is  made  the  correct  amount  by 
E,.  S.  O.,  ch.  180,  sec.  137.  If  any  tax  is  due  the  sale  is 
good,  sec.  155.  The  excess  does  not  make  any  difference. 
It  has  been  held  under  sec.  156  that  if  no  taxes  were  due 
the  sale  is  bad.  No  part  of  the  tax  shall  be  received  by 
the  treasurer  as  in  this  case,  but  the  whole  must  be  paid, 
sec.  118.  Sec.  137  was  passed  after  Yokham  v.  Hall,  15  Gr. 
335,  was  decided,  in  which  two  half  lots  were  assessed 
separately  and  sold  together.  In  Doe  de.  McGill  v.  Langton,. 
9  U.  C.  R.  91,  the  inception  of  the  tax  was  wrong.  In 
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Ridout  V.  Ketchum,  5  C.  P.  50,  the  lots  were  assessed 
together,  and  sold  together.  In  Harhourn  v.  Boushey,  7 
C.  P.  464,  the  taxes  were  not  in  arrear.  In  Allan  v.  Fisher. 
13  C.  P.  63,  there  was  only  four  years  of  arrears  instead  of 
five.  In  Irwin  v.  Harrington,  12  Gr.  180,  there  were  no 
taxes  in  arrear.  All  these  cases  were  decided  before  sec. 
137  was  passed.  The  tax  in  this  case  was  all  right,  and 
the  mistake  in  carrying  the  amount  forward  is  a  mere 
irregularity.  In  McKay  v.  Grysler,  3  S.  C.  R.  436,  there 
were  two  taxes,  one  of  which  was  bad.  In  all  the  older 
cases  the  inception  of  the  tax  was  bad.  If  the  tax  is  a 
valid  tax,  and  the  amount  is  increased  by  the  error  of  the 
officer,  that  increase  is  only  an  irregularity,  and  the  sale  is 
good.  The  application  of  sec.  118  is  to  cure  the  defect 
where  too  much  is  assessed.  The  evidence  shows  that 
Claxton  had  express  notice  that  his  lands  were  sold  for 
taxes.  See  also  The  Bank  of  Toronto  v.  Fanning,  17  Gr. 
514;  18  Gr.  391;  Silverthorne  v.  Campbell,  24^  Gr.  17; 
Beckett  V.  Johnston,  32  C.  P.  301 ;  Hamilton  v.  Eggleton,  22 
C.  P.  536  ;  Edinburgh  Life  Assurance  Go.  v.  Ferguson,  32 
U.  C.  R  253 ;  Hutchinson  v.  Collier,  27  C.  P.  249  ;  Carroll 
V.  Burgess,  40  U.  C.  R.  381. 

Machar,  contra.  The  error  was  made  by  the  township 
treasurer  so  that  the  county  treasurer  could  not  have  made 
the  correction  for  the  owner.  Edinburgh  Life  Assurance 
Co.  v.  Ferguson,  32  U.  C.  R.  253,  was  decided  in  1872.  and 
the  statute  was  passed  in  1866,  and  follows  Tokham  v. 
Hall,  swpra.  It  is  a  confirmation  of  that  case  as  far  as 
this  case  is  concerned.  Where  land  has  been  sold  for  a 
larger  amount  of  taxes  than  has  been  or  can  be  lawfully 
imposed,  such  sale  is  void  :  Cotter  v.  Sutherland,  18  C.  P. 
557,  (headnote).  This  case  was  not  an  error  of  computa- 
tion, it  is  adding  to  a  tax  already  imposed.  [Boyd,  C. — 
Does  it  make  any  difference  how  the  error  arose  ?]  I 
think  it  makes  a  difference  in  the  application  of  sec.  137. 
The  fault  in  the  sale  here  is  not  cured  by  sec.  155,  the 
land  was  not  sold  under  the  authority  of  the  Assessment 
Act  of  1869,  because  it  was  sold  for  more  than  was  due  on 
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it.  The  evidence  shews  that  the  township  treasurer 
returned  the  property  to  the  county  treasurer  prematurely 
in  July,  1877,  although  he  did  not  get  the  collector's  roll 
until  October,  1877,  and  he  returned  it  as  "  no  distress," 
then  it  was  marked  "  relieved  by  council."  That  relief 
put  an  end  to  the  taxes,  and  paid  them  as  far  as  the  coun- 
cil and  the  land  were  concerned.  The  power  to  sell  the 
land  under  sec.  114?  never  arose.  The  statement  was  not 
made,  which  the  assessor  should  have  made  to  the  township 
treasurer,  and  the  treasurer  to  the  clerk,  and  the  clerk  to 
the  county  treasurer,  and  no  effort  was  made  to  collect  the 
arrears  from  the  property,  and  there  was  evidence  to  shew 
that  the  property  was  occupied,  and  the  taxes  could  have 
been  made.  This  was  occupied  land  of  a  non-resident, 
while  the  property  in  Smith  v.  The  Midland  R.  W.  Co.,  4 
O.  R.  494,  was  unoccupied  land  of  a  resident,  as  railways 
are  residents.  See  also  Blachwell  on  Tax  Titles,  2nd  ed., 
174,  261. 

Cassels,  Q.  C,  in  reply.  The  owner  of  land  sold  for  more 
than  is  due  cannot  redeem  for  less  than  the  full  amount  for 
which  it  was  sold. 

December  3,^1885.  Boyd,  C. — Yokham  v.  Eall,  15  Gr. 
^35,  does  not,  in  my  opinion,  govern  this  case.  Nothing 
more  was  really  decided  there  than  this  short  point :  the 
assessment  on  two  half  lots  being  united  by  the  treasurer, 
and  charged  as  upon  one  whole  lot,  he  was  wrong  in  not 
reducing  the  rate  for  statute  labour,  which  is  less  when 
charged  upon  a  lot  than  upon  its  halves  assessed  separately. 
This  excess  of  statute  labour  tax  was  clearly  illegal,  and  its 
imposition  being  unjustifiable,  as  well  as  intentional,  viti- 
ated the  sale.  In  the  case  before  us  the  point  presented 
for  decision  is  the  effect  of  a  slightly  excessive  tax  imposed, 
not  illegally,  but  irregularly.  Such  an  error  is  apparently 
cured  by  a  provision  of  the  present  statute  (sec.  150),  which 
was  introduced  subsequent  to  the  decision  in  15  Gr. 

There  was  no  illegal  excess  of  tax  originally  imposed 
upon  this  land.  The  error  of  twenty  cents  arose  from  a 
88 — VOL.  X  O.R. 
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blunder  in  copying  or  transcribing  the  sum  of  $2.30  pro- 
perly assessed  in  the  collector's  roll,  so  that  it  was  carried 
forward  as  $2.50  in  the  books  of  the  township  treasurer^ 
and  it  was  not  corrected  in  subsequent  entries.  The  owner 
mast  be  regarded  as  being  notified  of  this  error  by  the  infor- 
mation given  in  the  advertisement  of  sales  for  taxes 
inserted  in  the  Official  Gazette,  and  if  he  takes  no  steps  to 
have  it  remedied  pending  the  period  allowed  for  payment 
or  redemption,  he  cannot  afterwards  invoke  its  aid  to 
annul  the  tax  sale.  According  to  Payne  v.  Goodyear,  26 
U.  C.  R.  448,  the  owner  might  have  tendered  the  proper 
amount  of  taxes  in  arrear  at  any  time  before  the  sale,  and 
even  thereafter  during  the  period  allowed  for  redemption  : 
See  sees.  118  and  122.  Failing  that,  however,  it  is  decla- 
red by  sec.  137,  that  the  amount  of  taxes  stated  in  the 
treasurer's  advertisement  shall  in  all  cases  be  held  to  be 
the  correct  amount  due.  And  then  it  is  further  declared 
by  sec.  150,  that  when  once  the  tax  deed  is  given,  it  shall 
not  be  invalid  for  any  error  or  miscalculation  in  the  amount 
of  taxes  or  interest  thereon  in  arrear.  Having  regard  to 
these  provisions,  and  also  sec.  153,  the  result  appears  to  be 
that  the  previous  irregularity  arising  from  unintentional 
miscalculation  or  clerical  error  in  transcribing  the  figures 
becomes  of  no  importance  after  the  tax  deed  is  executed 
if  any  legal  tax  is  due  upon  the  land  for  the  third  year 
preceding  the  sale  :  The  Governor  of  Bristol  v.  Wait,  1  A.  & 
E.  264.  Such  is  the  present  case  according  to  my  reading 
of  the  Assessment  Act.  The  sections  I  have  referred  ta 
were  not  brought  to  the  notice  of  my  brother  Proudfoot, 
and  the  case  was  then  argued  as  if  governed  by  YoJcham 
Eall,  supra. 

1  am  also  of  the  opinion  that  this  deed  is,  if  possible 
further  validated  by  section  156,  because  the  lands  were 
actually  sold,  and  that  for  arrearsjof  taxes  actually  due,  and 
the  deed  though  issued  before  the  lapse  of  two  years  from 
the  sale,  was  not  questioned  within  the  period  of  two  years 
from  the  time  of  sale.  I  am  aware  of  the  cases  upon 
this  section  which  construe  the  period  of  two  years  as- 
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current  only  from  the  giving  of  the  tax  deed,  but  in  my 
humble  judgment  that  is  judicial  legislation,  and  not  expo- 
sition of  the  statute.  See  Symons  v.  Leaker,  33  W. 
875.  The  Act  directs  that  the  deed  be  given  after  the 
expiry  of  the  year  allowed  for  redemption,  and  assigns  a 
further  period  of  one  year  for  attacking  the  transaction* 
after  which  all  actions  (with  certain  exceptions  not  now 
important)  are  statute -barred.  If  the  obvious  import  of 
the  statute  is  to  be  departed  from,  and  conjecture  employed 
as  to  the  meaning  and  intent  of  the  enactment,  it  would 
strike  me  thus :  a  jeax  for  redemption  is  given  from  the 
time  of  sale,  after  the  expiry  of  which  the  purchaser  is 
entitled  to  a  tax  deed.  This  deed  becomes  absolute  if  not 
questioned  within  two  years  from  the  time  of  sale,  i.  e., 
within  one  year  from  the  date  when  it  can  be  rightfully 
issued  by  the  municipal  authorities.  The  analysis  of  the 
statute  would  thus  indicate  that  one  year  only  was  intended 
to  be  allowed  for  the  attack  upon  the  deed,  dating  from 
the  time  when  it  issues — a  limit  which  has  been  over- 
stepped in  the  present  case.  This  ground,  however,  is  not 
now  open,  though  if  it  were,  I  should  not  hesitate  to  place 
my  decision  upon  it. 

It  was  further  urged  before  us  in  support  of  the  judg- 
ment below,  that  the  sale  and  deed  were  invalid  because 
the  land  was  occupied,  and  taxes  could  have  been  collected 
if  the  assessor  or  clerk  of  the  municipality  had  done  his 
duty.  The  dereliction  complained  of  arises  under  sec.  109 
by  virtue  of  which  it  is  said  the  assessor  should  have 
marked  this  land  as  occupied,  and  then  under  the  following 
sections  the  treasurer  might  have  employed  other  means  to 
collect  the  arrears,  instead  of  selling  the  land.  It  was  held 
at  the  trial  that  this  was  cured  by  sec.  155,  and  in  this 
result  I  agree,  and  for  reasons  which  I  endeavoured  to  state 
in  Smith  v.  The  Midland  E.  W.  Co.,  4  0.  R.  494. 

I  think  the  plaintiff  has  no  locus  standi,  and  his  action 
should  be  dismissed,  with  costs. 
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Ferguson,  J. — The  action  is  to  set  aside  a  sale  of  land 
for  arrears  of  taxes.  The  principal  objection  to  the  sale 
appears  to  be,  that  it  was  for  too  large  an  amount.  The 
excess  over  the  proper  sum  in  arrear  and  unpaid  seems  to 
have  arisen  in  this  way.  The  lot  was  assessed  in  1876 
for  $4.88.  It  was  so  assessed  as  resident  land,  and  was 
returned  to  the  county  treasurer  in  1877  as  resident  land, 
but  on  which  there  was  no  distress  for  $2.30  unpaid.  The 
roll  for  1876  shewed  that  $2.58  had  been  paid.  Some 
action  was  taken  (a  resolution  passed)  by  the  municipal 
council  as  to  this  $2.30,  but  there  was  no  by-law  in  respect 
of  it,  and  besides  the  resolution  did  not  remit  or  profess  to 
remit  the  taxes,  but  only  relieved  the  collector  or  professed 
to  relieve  him  in  respect  to  this  sum. 

This  sum  or  balance  was  carried  into  the  treasurer's 
book  as  $2.50  instead  of  $2.30,  and  the  compound  interest 
was  charged  upon  this  $2.50  for  the  period  of  five  years, 
making  $4.01,  to  which  there  were  the  additions  of  the 
cost  of  advertising  $1.95,  and  the  commission  of  ten  cents, 
making  in  all  the  sum  of  $6.06,  for  which  the  land  was 
sold. 

It  does  not,  I  think,  clearly  appear  how  it  was  that  this 
error  of  twent}'  cents  occurred.  One  would,  however, 
think  that  the  most  probable  way  was  that  in  transcribing 
the  figure  3  was  taken  for  the  figure  5. 

The  sale  took  place  on  the  21st  of  November,  1881.  The 
deed  to  the  purchaser  was  made  on  the  19th  of  March, 
1883,  and  this  action  was  commenced  on  the  14th  of  Octo- 
ber, 1884. 

Section  150  of  the  Assessment  Act,  ch.  180,  E,.  S.  O., 
after  providing  for  the  form  of  such  a  deed,  what  it  shall 
contain,  the  efiect  of  it.  fee,  proceeds  in  these  words : 
"  And  no  such  deed  shall  be  invalid  for  any  error  or  mis- 
calculation in  the  amount  of  taxes  or  interest  thereon  in 
arrear,  or  any  error  in  describing  the  land  as  "  patented," 
or  "  unpatented,"  or  held  under  a  "  license  of  occupation." 

There  is  no  complaint  that  the  taxes  were  illegally 
assessed  against  the  land,  or  that  the  $2.30  was  not  in. 
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arrear  and  unpaid.  The  principal  complaint  is  simply 
that  on  account  of  this  error  or  mistake  of  twenty  cents^ 
however  it  may  have  occurred,  and  the  subsequent  com- 
putations as  upon  a  sum  which  included  this  small  sum, 
the  amount  for  non-payment  of  which  the  sale  took  place 
was  too  great. 

Section  137  of  the  same  Act,  after  providing  for  the 
mode  in  which  the  lands  shall  be  sold  by  the  treasurer, 
says  :  "  And  the  amount  of  taxes  stated  in  the  treasurer's 
advertisement  shall,  in  all  cases,  be  held  to  be  the  correct 
amount  due." 

Evidence  was  given  on  the  subject  as  to  whether  or  not 
the  plaintiff  had  notice  of  what  was  being  done  in  regard 
to  the  sale,  so  that  he  might  have  taken  action  by  having 
the  error  corrected,  and  paying  what  according  to  his  now 
contention  was  the  proper  sum,  but,  in  the  view  that  I 
take  of  the  case,  this  is,  I  think,  not  material  one  way  or 
the  other. 

The  defendant  appears  to  have  a  conveyance  from  the 
purchaser  at  the  sale,  who  obtained — as  seems  not  to  be 
disputed — a  deed  in  due  form  from  the  proper  officer  pur- 
suant to  his  purchase. 

If  the  part  of  the  150th  section  that  I  have  quoted 
above  does  not  so  operate  as  to  answer  this  complaint  of 
the  plaintiff,  I  am  at  a  loss  to  know  what  meaning  can  be 
attached  to  it.  Surely  this  difference  of  twenty  cents,  and 
the  calculation  of  interest  and  commission  upon  it,  in  con- 
junction with  the  $2.30,  must  fall  under  the  meaning  of 
the  words  :  "  error  or  miscalculation,"  mentioned  in  section 
150,  and  if  so,  the  provision  is,  that  the  deed  shall  not  be 
invalid.  It  does  seem  to  me  that  this  part  of  the  section 
was  passed  for  the  purpose  of  meeting  just  such  a  conten- 
tion as  this  contention  of  the  plaintiff,  and  whatever  may 
have  been  the  intention  in  passing  it,  I  think  it  does 
meet  the  contention. 

I  do  not  think  the  case  of  Yokham  v.  Hall  15  Gr.  335,  can 
be  considered  to  govern  this  case  in  any  degree.  There,  there 
was  an  illegal  and  excessive  tax  imposed,  and  the  real 
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point  of  the  decision  seems  to  me  to  be  in  respect  to  the 
statute  labor  mentioned  in  the  judgment.  The  learned 
Judge  in  speaking  of  sec.  4,  of  27  Vic.  ch.  19,  does  say  that 
the  section  evidently  contemplated  that  the  land  should  be 
sold  only  for  the  taxes  due,  and  that  when  it  spoke  of  a 
sale  for  taxes  it  must  have  meant  a  sale  for  legal  taxes. 
There,  the  taxes  were  illegally  imposed.  Here  the  $2.30 
were  legally  imposed.  The  section  150  above  mentioned 
is  taken  from  32  Vic.  ch.  8G  (0.),  and  34  Vic.  ch.  28  (0.),  the 
earlier  of  which  was  passed  after  the  decision  in  Tokham  v. 
Hall,  or,  at  all  events,  after  the  happening  of  the  facts  and 
the  commencement  of  the  suit  in  that  case. 

The  cases  in  which  two  or  more  parcels  of  land  were 
assessed  together,  or  as  if  constituting  but  one  parcel,  have, 
I  think,  no  governing  application  to  the  present  case,  for 
the  reason,  if  there  were  none  other,  that  in  the  present 
case  the  taxes  were  legally  imposed,  and  in  my  opinion,  as 
I  have  already  said,  the  twenty  cents  and  what  fol- 
lowed as  a  consequence  fall  under  the  provision  of  the  section 
1 50  to  which  I  have  referred. 

I  think  I  need  not  refer  to  the  other  objections  raised 
by  the  plaintiff.  The  learned  Judge  before  whom  the 
cause  was  tried  has  disposed  of  them  in  favor  of  the 
defendant,  and  I  think  rightly  so. 

Looking  at  the  value  of  the  land  as  found  by  the  learned 
J udge,  and  the  small  amount  of  the  taxes  for  which  it  was 
sold,  a  decision  against  the  plaintiff's  contention  is  no 
doubt  a  great  hardship  upon  him,  but  many  others  have 
suffered  the  same  hardship,  and  it  would  be  well  if  land- 
owners would  pay  more  particular  attention  to  the  con- 
cluding words  of  section  155  of  the  Assessment  Act,  namely: 
"  It  being  intended  by  this  Act  that  all  owners  of  land 
shall  be  required  to  pay  the  arrears  of  taxes  due  thereon 
within  the  period  of  three  years,  or  redeem  the  same  within 
one  year  after  the  treasurer's  sale  thereof. 

1  am,  for  the  reasons  that  I  have  endeavored  to  give, 
of  the  opinion  that  the  appeal  should  be  allowed. 

G.  A.  B. 
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[CHANCERY  DIVISION.] 

Morrison  v.  Morrison. 

Will — Devise — After-acquired  property — ^'Contrary  intention" — R.lS.'O.  ch. 

106,  sec.  26. 

The  judgment  of  Boyd,  C,  (reported  ante  9  0.  R.  223),  sustained  on 
appeal  to  the  Divisional  Court,  Protjdfoot,  J. ,  dissenting. 

Per  Boyd,  C. — The  residuary  clause  in  the  will  covers  unquestionably- 
all  that  the  testator  might  acquire  subsequent  to  the  date  of  the  will  and 
down  to  the  day  of  his  death. 

Per  Proudfoot,  J.  — There  is  nothing  in  the  will  indicating  that  the  tes- 
tator was  referring  to  a  specific  piece  of  property.  The  words,  "The 
property  on  Hughson  Street,"  read  immediately  before  the  death  of  the 
testator,  would  apply  to  all  the  lands  on  Hughson  Street  he  then 
possessed,  which,  therefore,  all  passed  to  Robert  Morrison  ;  and  the  will 
should  be  thus  read  under  R.  S.  O.  ch.  106,  sec.  26. 

Per  Ferguson,  J. — The  will  shews  an  intention  on  the  part  of  the  tes- 
tator that  his  subsequently  acquired  property  should  be  disposed  of  dif- 
ferently from  the  property  vested  in  him  at  the  time  of  the  making  of 
the  will,  and  thus  the  "contrary  intention"  mentioned  in  sec.  26 
of  R.  S.  0.  ch.  106,  appears  by  the  will,  which  consequently  does  not 
"speak  or  take  effect  as  if  executed  immediately  before  the  death  of  the 
testator. " 

This  action  (reported  ante  9  0.  K  228)  came  on  by- 
way of  appeal  from  the  judgment  of  Boyd,  C,  to  the 
Divisional  Court,  and  was  argued  on  September  8rd,  1885, 
before  Boyd,  C,  and  Proudfoot  and  Ferguson,  JJ. 

Parkes  for  the  defendant  Robert  Morrison,  who  appealed. 
No  question  arises  on  the  [execution  of  the  will,  which 
took  place  on  May  19th,  1873,  and  the  testator  died  on 
March  8th,  1883.  The  question  is :  Did  the  after-acquired 
property  on  Hughson  street  pass  under  the  devise  to 
Robert  Morrison,  or  under  the  residuary  devise  to  Alex- 
ander Morrison?  The  two  material  devises  are  thus  worded 
(the  learned  counsel  read  the  clauses  in  question  as  set  out  in 
the  case  reported  in  9  0.  R.  223).  The  Wills  Act,  R.  S.  O.  c. 
106,  came  into  force  in  1874,  and  section  26  provides  that 
the  will  should  be  read  as  if  the  testator  had  executed  it  just 
before  his  death,  for  he  owned  property  on  Hughson  street 
when  he  executed  it,  and  he  afterwards  acquired  more :  In 
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re  Portal  and  Lamb,  27  Ch.  D.  600.  [Boyd,  C. — That  case 
was  not  cited  at  the  trial.]  No,  it  was  not  then  reported. 
The  will  should  therefore  be  read  as  if  executed  at  the 
time  of  his  death.  [Boyd,  C. — But  at  the  time  of  its- 
execution  he  speaks  of  his  property  on  Hughson  street, 
and  he  then  goes  further  and  refers  to  his  property  to  be 
after-acquired.]  The  statute,  however,  is  explicit,  and 
says  that  the  will  must  be  read  as  if  it  had  been  executed 
just  before  his  death.  [FERausoN,  J. — But  he  gave  all 
the  property  he  then  had  on  Hughson  street  to  Robert, 
and  went  further  and  devised  his  after-acquired  property 
to  Alexander.]  I  think  it  will  be  found  that  it  was  held 
in  a  case  of  Re  Midland  R.  W.  Co.,  34  Beav.  525,  when 
the  word  "now"  was  used  that  the  word  "now"  referred 
to  the  time  just  before  the  death.  See  also  Thomas  v. 
Jones,  1  DeG.  J.  &  S.  63 ;  Vansickle  v.  VansicJde,  9  A. 
352.  The  will  must  be  construed  so  that  the  testator  doea 
not  die  intestate  as  to  part  of  the  property  on  Hughson 
street,  and  it  is  evident -he  did  not  intend  any  of  the 
Hughson  street  property  to  pass  under  the  residuary 
devise  to  Alexander:  Castle  v.  Fox,  L.  R.  11  Eq.  542; 
Lord  Lilford  Y.  Keck,  30  Beav.  300. 

R.  Martin,  Q.  C,  for  defendant  Mitchell  and  his  wife. 
Before  the  year  1834  the  law  of  England  and  our  law 
were  about  the  same,  and  no  after-acquired  property  passed. 
Then  our  consolidated  statute  provided  that  if  apt  words 
were  used  such  property  would  pass  :  C.  S.  U.  C.  c.  82, 
s.  11.  At  the  time  this  will  was  made  it  spoke  for  all 
purposes  from  the  day  of  its  execution,  and  not  the  day 
of  the  death.  It  does  not  come  within  the  26th  sec.  of 
R.  S.  O.  c.  106.  The  will  says  the  property  on  Hughson 
street,  and  that  specifies  it  as  the  property  he  then  owned : 
Maxwell  on  the  Interpretation  of  Statutes,  2nd  ed.,  393 ; 
Whateley  v.  Whateley,  14  Gr.  4S0;  Laidlaw  v.  Jackes,  22 
Gr.  171.  The  testator  in  this  case  did  not  give,  by  his  will, 
property  which  he  had  no  idea  of  acquiring  at  the  time  he 
made  the  will :  Gromhie  v.  Cooper,  24  Gr.  470 ;  Hutchinson 
V.  Barrow,  6  H.  &  N.  583 ;  Emus  v.  Smith,  2  DeG.  &  S. 
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722,  736  ;  Lady  Langdale  v.  B)iggs,  8  Sm.  &  G.,  at  p.  254  ; 
S.  C,  8  DeG.  McN.  &  G.  391 ;  Bullock  v.  Bennett,  7  DeG. 
McN.  &  G.  285;  Goodlad  v.  Burnett,  1  K.  &  J.  348; 
Euthven  v.  Buthven,  25  Gr.  584;  Mcintosh  v.  Bessy,  26 
Gr.  499 ;  Newman  v.  Pearcy,  4  Ch.  D.  41,  48 ;  /'/i  re 
Wolverhampton  Mortgaged  Estates,  7  Ch.  D.  197;  Stanley 
V.  *Sfto^%,  2  J.  &  H.  491 ;  v.  2  K.  &  J.  669. 

Furlong,  for  Mrs.  Mitchell  and  other  defendants.  The 
questions  are :  Was  the  devise  to  Robert  Morrison  limited, 
and  does  the  will  shew  a  "  contrary  intention  "  ?  I  contend 
that  if  the  testator  had  taken  up  and  read  his  will  just 
before  his  death,  he  would  have  said  to  himself,  "  I  have 
indicated  one  devise  of  the  property  I  owned  on  Hughson 
street  at  the  time  I  made  this  will,  and  have  provided  that 
the  property  I  after  acquired  shall  pass  under  the  residuary 
clause,"  as  he  evidently  intended  to  do.  Cole  v.  Scott,  1 
Mac.  &  G.  518,  is  approved  of  In  re  the  Midland  R.  W. 
Co.,  34  Beav.  527.  In  Hepburn  v.  Skirving,  4  Jur.  N.  S. 
651,  V.  C.  Stuart  said  he  adhered  to  the  decision  in  Lady 
Langdale  v.  Briggs,  and  said  that  "  where  a  testator  devises 
lands  by  the  description  'all  the  lots  now  vested  in  me,'  and 
in  the  same  will  speaks  of  other  lands  which  shall  be  vested 
in  him  at  the  time  of  his  death,  the  language  affords  suffi- 
cient evidence  of  an  intention  to  distinguish  after-acquired 
lands  from  lands  vested  at  the  time  of  the  date  of  the  making 
of  his  will."  In  Lord  Lilford  v.  Keck,  supra,  the  Master 
of  the  Rolls  avoided  intestacy. 

Waddell,  appeared  for  the  executor. 

December  3,  1885.  Boyd,  C. — The  residuary  clause  in 
the  will  covers  unquestionably  all  that  the  testator  might 
acquire  subsequent  to  the  date  of  that  will  and  down  to 
the  day  of  his  death :  Churchman  v.  Ireland,  1  R.  &;  My. 
250.  I  find  two  cases  in  Ireland  which  strongly  confirm 
the  view  heretofore  taken  by  me  as  to  the  efiect  of  this 
wdll. 

In  Be  Farrer,  8  Ir.  C.  L.  R.  877,  Monaghan,  C.  J.,  thus 
proceeds  to  illustrate  w^hat  would  be  a  sufficient  "  contrary 
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intention "  displayed  by  the  will  so  to  render  the  statute 
inapplicable ;  "in  no  way  can  that  intention  be  more 
satisfactorily  discovered  than  by  finding  an  intention  that 
subsequently  acquired  property  should  be  disposed  of 
differently  from  the  property  vested  in  the  testator  at  the 
time  of  making  his  will ;  for  example,  if  a  testator  by  his 
will  devised  all  his  property  in  one  county  to  one  person, 
all  his  property  in  another  county  to  another  person,  thus 
exhausting  all  his  then  real  estates,  and  should  devise  all 
his  subsequently  acquired  real  estate  to  a  third  person,  it 
cannot  be  doubted  that  the  subsequently  acquired  real 
estates  in  the  specified  counties  would  pass  to  the  devisee 
of  the  subsequently  acquired  property,  and  not  to  the 
specific  devisees  of  the  lands  in  these  counties." 

Again,  the  same  Chief  Justice  in  Strevens  v.  Bayley,  8 
Ir.  C.  L.  K,  423,  puts  this  case  :  If  the  testator  at  the  date 
of  the  will  was  seized  of  one  townland,  Curramore,  and 
afterwards  purchased  another  townland  of  the  same  name^ 
in  a  different  part  of  the  county,  in  no  way  connected 
with  the  former,  and  that  the  will  contained  a  devise  of 
the  lands  of  Curramore."  It  may  be  held,  he  says,  that 
a  devise  of  "  the  townland  of  Curramore  "  can  apply  only 
to  one  townland ;  and  therefore,  to  prevent  it  being  void 
for  uncertainty,  must  apply  only  to  the  townland  of  which 
the  testator  was  seized  at  the  date  of  his  will. 

Further  consideration  has  but  confirmed  my  opinion 
that  the  devise  of  "  the  property  on  Hughson  street "  is  to 
be  limited  to  that  piece  owned  by  the  testator  at  the  date 
of  the  will,  and  that  the  after  acquired  property  thereon 
goes  to  the  residuary  devisee. 

Proudfoot,  J.— On  the  19th  of  May,  1873,  David  Mor- 
rison made  his  will,  by  which  he  gave  and  bequeathed  to 
his  brother  Robert  Morrison  five  hundred  dollars,  and  the 
property  on  Hughson  street ;  and  he  gave,  devised,  and 
bequeathed  all  the  rest  and  residue  of  his  estate,  real,  per- 
sonal, and  mixed,  which  he  should  be  entitled  to  at  the 
time  of  his  decease  to  his  nephew,  Alexander  Morrison. 
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The  testator  died  on  the  8th  of  March,  1883. 

At  the  date  of  the  will,  he  possessed  only  one  property 
on  Hughson  street,  called  the  Red  Lion  Hotel.  He  sub- 
sequently acquired  other  property  on  Hughson  street  not 
connected  with  the  Red  Lion  Hotel,  but  on  the  opposite 
side  of  the  street,  consisting  of  three  houses  and  lots. 

The  question  is  :  Whether  all  the  properties  on  Hughson 
street  go  to  Robert  Morrison,  or  whether  the  after-acquired 
property  passes  under  the  residuary  devise  to  Alexander 
Morrison  ? 

The  R.  S.  O.  ch.  106,  sec.  26,  enacts  that  every  will  shall 
be  construed,  with  reference  to  the  real  and  personal  estate 
comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been 
•executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention,  appears  by  the  will ;  and  sec- 
tion 8  makes  the  26th  section  apply  to  the  will  of  every 
person  who  has  died  since  the  31st  December,  1868,  or 
who  dies  after  the  passing  of  this  Act. 

The  Chancellor  thou£;ht  he  found  such  "  contrary  inten- 
tion" in  the  res  duary  davise  which  refers  to  the  property 
the  testator  should  be  entitled  to  at  the  time  of  his  death. 

The  latest  exposition  of  the  statute  is  to  be  found  in 
Me  Portal  and  Lamb,  30  Ch.  D.  50,  on  appeal  from  a 
decision  of  Mr.  Justice  Kay,  27  Ch.  D.  600.  Mr.  Justice 
Kay  had  held  that  a  devise  of  "  my  cottage  and  all  my 
land  at  Stour  Wood,  *  *  on  the  condition  that  no  fir 
or  other  trees,  or  shrubs  thereon  be  cut  down  and  removed, 
and  that  the  boundary  fences  be  kept  in  good  preservation, 
and  the  plantations,  heather,  and  furze,  all  preserved  in 
their  present  state,"  passed  a  house  of  considerable  size 
with  gardens  and  lands  of  ten  acres  adjoining  or  contig- 
uous to  the  cottage,  which,  .after  the  date  of  the  will,  the 
testator  entered  into  a  contract  to  purchase,  and  which 
contract  was  not  completed  at  his  death,  notwithstanding 
a  residuary  devise  of  "  all  other  my  freehold  manor,  mes- 
suages, lands,  and  real  estate  whatsoever  and  whereso- 
ever," to  trustees  upon  trust  for  sale.  The  Court  of  Appeal 
reversed  this  decision  upon  the  ground,  that  ''all  my  land 
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at  Stour  Wood,"  having  added  to  it  "  my  cottage,"  shewed 
in  that  case  that  it  was  not  intended  the  after-acquired 
residence  with  the  garden  and  grounds  should  pass. 

Cotton,  L.  J.,  says  :  "  If  it  were  not  for  this  section  of 
the  Wills  Act,  there  can  be  no  doubt  but  that,  when  the 
testator  referred  to  "  my  cottage  and  all  my  land  at  Stour 
W  ood,"  he  meant  specifically  to  devise  that  cottage  and 
the  land  held  with  it,  which  he  then  held,  and  that  only. 
But  we  have  the  Wills  Act,  which  says  the  will  shall  be 
construed  as  if  it  had  been  made  at  a  time  other  than  that 
at  which  in  fact  it  was  made.  The  words  '  and  all  my 
land  at  Stour  Wood,"  are  no  doubt  sufficient  by  themselves 
to  carry  the  after-acquired  land  and  the  house  on  it ;  but 
that  is  not  all,  we  have  '  my  cottage'  preceding  these 
words,  when  we  find  that  at  his  death  he  had  the  small 
cottage  and  also  this  large  house  in  which  he  was  then 
residing,  and  which  was  a  gentleman's  residence  with 
gardens  and  pleasure  grounds,  all  which  would  pass  under 
the  description  of  a  house,  I  cannot  but  think  that  what 
passed  by  the  devise,  was  that,  which  was  aptly  described, 
the  small  cottage  which  he  had  held,  and  the  land  he  had 
held  with  it,  and  that  only  :  and  for  this  reason,  '  my  cot- 
tage' does  not  aptly  describe  the  subsequently  purchased 
house  ;  and  when  we  come  to  the  words,  '  and  all  my  land 
at  Stour  Wood,'  although  such  a  devise  by  itself  would 
carry  with  it  any  house  standing  on  that  land ;  yet  where 
these  words  are  added  to  the  previous  description  of  '  my 
cottage,'  in  my  opinion  it  shews  that  'all  my  land'  in 
this  particular  case  was  not  intended  to  include  this  resi- 
dence with  the  garden  and  grounds  held  with  it."  Lindley 
and  Fry,  L.JJ.,  express  similar  opinions. 

In  the  present  case  we  do  not  find  in  the  will  anything 
indicating  that  the  testator  was  referring  to  a  specific 
piece  of  property.  "  The  property  on  Hughson  street," 
read  immediately  before  the  death  of  the  testator,  would 
apply  to  all  the  lands  on  Hughson  street  he  then  possessed. 
Had  he  mentioned  the  property  as  "  The  Red  Lion  Hotel," 
no  doubt  the  devise  would  have  been  limited  to  that.  But 
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"  the  property  on  Hughson  street "  refers  to  a  general  class 
of  property,  and  the  language^of  all  the  Judges  in  In  re 
Portal  and  Lamb,  suj)ra,  is,  that  a  devise  of  "all  my  land 
at  Stour  Wood  "  would,  if  standing  alone,  have  carried  all 
that  he  subsequently  acquired  there,  notwithstanding  the 
residuary  devise.  So  here  "  all  the  property  on  Hughson 
street "  must  carry  all  he  afterwards  purchased  there.  I 
am  quite  unable  to  distinguish  the  present  from  In  re 
Portal  and  Lamb,  leaving  out  "  my  cottage,"  the  presence 
of  these  words  being  the  ground  of  that  decision. 

The  words  in  the  residuary  devise  here,  "  which  I  shall 
1be  entitled  to  at  the  time  of  my  decease,"  and  which  do  not 
occur  in  In  re  Portal  and  Lamb,  do  not  appear  to  me  to 
withdraw  it  from  the  effect  of  that  decision.  For  the  will 
is  still  to  be  read  as  if  made  just  prior  to  the  death,  and 
so  reading  it  the  after  acquired  property  must  be  that 
acquired  elsewhere  than  on  Hughson  street.  The  distinc- 
tion does  not  amount  to  a  difference.  It  does  not  appear 
in  the  will  that  he  meant  all  his  after-acquired  property 
to  pass  to  the  residuary  devisee,  but  only  that  not  on 
Hughson  street. 

The  rule  deduced  from  Cole  v.  Scott,  1  Mac.  &  G.  518, 
and  Douglass  v.  Douglass,  Kay  404,  that  "  if  it  be  clear 
that  the  testator  is  not  referring  to  a  general  class  of  pro- 
perty, but  to  something  specific,  the  new  statute  is  not  to 
have  the  operation  of  passing  property  which  evidently 
was  not  in  the  contemplation  of  the  testator,  when  the 
subject  of  the  gift  appears  to  have  been  defined  and 
marked  out  by  him  as  existing  at  the  period  when  he  was 
speaking,"  does  not  interfere  with  this  conclusion.  For 
here  there  is  nothing  definite  and  marked  out — the  lan- 
guage is  general.  It  is  not  the  Red  Lion  Hotel  on  Hugh- 
son  street,  but  the  property  on  Hughson  street.  And  in 
Cole  V.  Scott,  supra,  there  was  a  word  now  not  to  be  found 
in  the  present  case.  The  devise  there  was  of  "the  house 
in  which  I  noiv  reside,"  and  of  "  residue  and  remainder  of 
my  messuages,  &c.,  whereof  I  am  noio  seized  or  possessed," 
^nd  then    "  all    such  manors,  &c.,  as  well  freehold,  as 
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copyhold  and  leasehold,  as  are  now  vested  in  me,  or  as  to 
the  said  leasehold  premises  as  shall  be  vested  in  me  at  the 
time  of  my  death."  Lord  Cottenham  thought  he  wa& 
entitled  to  refer  to  the  date  of  the  will  to  find  out  what 
the  language  applied  to.  But  in  this  respect  his  decision 
has  not  been  acquiesced  in.  For  as  Mr.  Jarman  says, 
Wills,  vol.  1,  312,  8rd  ed. :  It  has  been  repeatedly  held 
that,  unless  it  clearly  appears  on  the  face  of  the  will  that 
words  importing  the  present  time,  are  used  with  the  inten- 
tion of  limiting  the  operation  of  the  will  to  property  then 
in  the  testator's  possession,  they  will  not  have  that  effect." 

I  fail  to  find  any  such  intention  here.  Strevens  v.  Bay- 
ley,  8  Ir.  C.  L.  R  410,  is  in  harmony  with  the  view  I  am 
now  expressing.  The  testatrix  devised  to  the  plaintiff 
"  the  lands  of  Curramore,"  and  all  the  residue  of  her  estate 
to  the  defendant.  The  townland  of  Curramore  had 
origirially  been  held  in  undivided  moieties,  and  there  had 
been  a  partition  under  which  the  testatrix  was,  at  the  date 
of  her  will,  entitled  to  one  portion  in  severalty  ;  and  after 
the  date  of  her  will,  she  purchased  the  other  portion.  It 
was  held  that  the  whole  townland  passed  to  the  plaintiff. 
Monahan,  C.  J.,  who  delivered  the  judgment  of  the  Court, 
considered  that  the  description  comprised  the  whole  town- 
land,  and,  consequently,  included  all  in  the  townland  of 
which  the  testatrix  was  seized  at  her  death.  No  doubt 
the  testatrix,  by  the  language  of  her  will,  only  thought 
she  was  giving  to  the  plaintiff  a  moiety,  but  the  statute 
interposes  and  gives  to  her  language  a  different  meaning 
to  that  she  had  in  her  mind.  So  here  the  property  on 
Hughson  street  included  all  on  that  street. 

In  re  Farrer's  Estate,  8  Ir.  C.  L.  R.  370,  was  decided  by 
the  same  Court,  the  judgment  being  given  by  Monahan, 
C.  J.,  and  is  explained  by  him  in  Strevens  v.  Bayley,  p. 
418.  He  says  the  circumstances  of  that  case  were  rather 
peculiar  and  complicated.  In  the  earlier  part  of  the  will, 
there  was  a  devise  of  all  the  real  estates  in  Limerick  and 
Tipperary,  excepting  those  vested  in  him  as  trustee  or 
mortgagee.    In  a  subsequent  part  of  the  wir  there  was  a 
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disposition  of  the  money  due  *  *  on  a  mortgage  *  * 
affecting  property  *  *  in  Limerick ;  and  in  another 
clause  the  testator  directed  that  any  subsequent  acquired 
property  he  might  die  seized  of,  should  be  a  primary  fund 
for  payment  of  legacies.  At  the  date  of  his  will  he  was 
declared  the  purchaser  of  the  mortgaged  lands  in  the 
Incumbered  Estates  Court.  The  lands  were  afterwards 
conveyed  to  him,  and  then  the  will  w^as  republished  by  a 
codicil."  The  Court  thought  that  the  lands  so  purchased 
did  not  pass  by  the  specific  devise ;  that  they  found  an 
expressed  intention  that  the  same  should  not  pass  to  the 
specific  but  to  the  residuary  devise. 

It  would  seem  therefore  that  there  was  an  express 
exception  from  the  devise  of  the  land  he  held  in  mortgage, 
and  this  was  the  land  of  which  at  the  date  of  the  will  he 
was  equitable  owner,  and  of  which  he  subsequently  had 
conveyed  to  him  the  legale  estate.  There  was  not  much 
difficulty  in  finding  then  that  the  land  covered  by  the 
mortgage  was  not  to  pass  to  the  specific  devisee,  it  being 
expressly  excepted  from  the  devise. 

There  are  some  remarks  of  the  Chief  Justice,  in  giving 
judgment,  that  were  not  necessary  for  the  decision,  and 
are  stated  by  way  of  example,  and  do  not  cover  the  pres- 
ent case. 

I  think,  therefore,  that  all  the  Hughson  street  property- 
passed  to  Robert  Morrison. 

I  am  unable  to  follow  Mr.  Martin's  argument,  that  the 
Wills  Act  does  not  apply  to  this  will. 

Ferguson,  J. — The  devise  in  the  will  (that  is  material) 
in  the  present  contention  is  as  follow^s  : — 

I  give  and  bequeath  to  my  brother,  Robert  Morrison, 
$500,  and  the  property  on  Hughson  street.  T  give,  devise, 
and  bequeath  all  the  rest  and  residue  of  my  estate,  real, 
personal,  and  mixed,  which  I  shall  be  entitled  to  at  the 
time  of  my  decease,  to  my  nephew,  Alexander  Morrison." 

At  the  time  of  the  making  of  the  will  (the  19th  May, 
1878,)  the  testator  had  one  property  on  Hughson  street 
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which  was  known  as  the  "  Ked  Lion  Hotel."  At  the  time 
of  his  death  (the  8th  March,  1883,)  he  was  possessed  of 
other  properties  on  Hughson  street.  The  question  is, 
whether  or  not  these  other  properties  on  Hughson  street, 
of  which  the  testator  died  possessed,  passed  to  Robert 
Morrison  under  the  devise  to  him  of  "the  property  on 
Hughson  street." 

The  case  In  re  Portal  and  Lamb,  30  Ch.  D.  50,  is  a 
late  exposition  of  the  law  by  the  Court  of  Appeal  on  the 
subject  of  the  application  of  the  statute  1  Vic.  ch.  26,  sec. 
24,  in  England,  which,  as  regards  the  material  question,  is 
the  same  as  our  Acts  of  1869  and  1873,  which  are  incor- 
porated into  the  Revised  Statutes  of  Ontario,  ch.  106,  sec. 
26,  the  provision  being  that  every  will  shall  be  construed, 
with  reference  to  the  real  and  personal  estate  comprised  in 
it,  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  appears  by  the  will. 

The  case  Portal  and  Lamh,  supra,  is,  however,  I 
think,  quite  distinguishable  from  the  present  case  for  the 
reason  that  the  residuary  devise  in  that  case  was  a  devise 
•of  "all  other  my  freehold  manor,  messuages,  lands,  and 
real  estate,  whatsoever  and  wheresoever,"  and  not  as  in  the 
present  case,  of  "all  the  residue,  &;c.,  which  the  testator 
should  be  entitled  to  at  the  time  of  his  decease.  There 
are,  of  course,  other  differences  between  the  cases,  but  I 
think  this  the  one  material  here. 

The  question  for  determination  seems  to  me  to  be 
whether  or  not  the  "  contrary  intention  "  mentioned  in  the 
Act  appears  by  the  will.  If  such  "contrary  intention" 
does  appear  by  the  will,  then  the  will  does  not  speak  and 
take  effect  as  stated  in  the  Act,  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  that  is,  so 
far  as  it  concerns  real  estate.  If  such  "  contrary  intention  " 
does  not  appear  by  the  will,  then  the  will  must  be  held  to 
speak  and  take  effect,  as  stated  by  the  statute,  for  I  think 
it  clear  from  a  perusal  of  the  Acts  that  some  one  of  them 
would  in  such  case  apply. 
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The  question  as  to  whether  or  not  such  "contrary 
intention "  does  appear  by  the  will,  seems  to  me  one  not 
easily  answered.  The  language  of  the  judgment  of  Chief 
Justice  Monahan  in  the  case  In  re  Farrer,  8  Ir.  C.  L.  R.  at 
p.  377,  where  the  subject  is  discussed,  seems,  however,  to 
be  in  point. 

The  learned  Chief  Justice,  in  delivering  the  judgment 
of  the  Court,  said  :  "  We  therefore  should  hold  *  *  that 
the  property  in  question  passed  under  the  description  of 
liis  estates  in  Limerick,  unless  we  find  in  the  will  itself  a 
■contrary  intention ;  and  in  no  way  can  that  intention  be 
more  satisfactorily  discovered  than  by  finding  an  intention 
that  subsequently  acquired  property  should  be  disposed  of 
•diiferently  from  the  property  vested  in  the  testator  at  the 
time  of  making  his  will ;  for  example,  if  a  testator  by  his 
will  devised  all  his  property  in  one  county  to  one  person, 
all  his  property  in  another  county  to  another  person,  thus 
exhausting  all  his  then  real  estate,  and  should  devise 
all  his  subsequently  acquired  real  estate  to  a  third  person, 
it  cannot  be  doubted  that  the  subsequently  acquired  real 
estates  in  the  specified  counties  would  pass  to  the  devisee 
of  the  subsequently  acquired  property,  and  not  to  the 
specific  devisees  of  the  lands  in  these  counties." 

Later  on,  the  learned  Chief  Justice  speaking  of  the  case 
■of  Cole  V.  Scott,  1  Mac.  &  G.  518,  says  :  "But  so  far  as  it 
turned  on  the  fact  that  the  will  itself  made  a  distinction 
between  the  then  existing  and  subsequently  acquired  pro- 
perty, it  seems  to  be  considered  as  having  been  properly 
decided." 

The  devise  in  the  present  case  does,  I  think,  show  an 
intention  on  the  part  of  the  testator  that  his  subsequently 
-acquired  property  should  be  disposed  of  diff'erently  fi*om 
the  property  vested  in  him  at  the  time  of  the  making  of 
the  will.  I  think  the  will  says  this,  and,  I  cannot  under- 
stand it  otherwise.  Then,  if  the  language  of  the  judg- 
ment in  the  case  of  In  re  Farrer,  to  which  I  have  referred, 
be  applied  to  the  present  case,  and  as  I  have  already  said^ 
I  think  it  is  applicable,  it  seems  to  me  that  the  "  contrary 
40 — VOL.  X  O.R. 
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intention"  mentioned  in  the  statute,  appears  by  the  will, 
and  if  so  the  judgment  should  be  affirmed.  I  may  add 
that  before  I  was  referred  to  the  case  I71  re  Farrer,  I 
had  arrived^at  the  same  opinion  and  upon  the  same  ground- 
The  judgment  should,  I  think,  be  affirmed,  with  costs. 

G.  A.  B. 


[CHANCERY  DIVISION.] 
Keays  V.  Emard  ET  AL. 

Mortgage — Subsequent  parol  agreement — Contract — Consideration — 
Forbearance — Short  form  deed. 

In  an  action  of  foreclosure  of  a  certain  mortgage  of  lands,  the  defence 
set  up  that  the  mortgage  was  given  to  secure  a  balance  of  purchase 
money  for  the  land  due  from  the  defendant  :  that  the  plaintiff  at  the 
time  of  the  purchase  falsely  represented  that  no  one  was  in  possession 
of  the  land,  and  that  she  could  deliver  immediate  possession,  which 
she  agreed  to  do  by  a  certain  date,  and  the  defendant  was  thereby 
induced  to  accept  a  conveyance  (which  was  in  the  statutory  short  form) 
and  give  the  mortgage  :  that  as  a  matter  of  fact  the  land  was  at  the 
time  of  such  representations  and  for  a  long  time  after  in  possession  of 
one  L. ,  and  the  plaintiff  was  unable  to  deliver  up  possession  on  the 
said  date ;  that  after  the  expiry  of  the  said  date  the  defendant 
threatened  proceedings  for  breach  of  the  plaintiff's  agreement,  and  for 
the  said  misrepresentations,  and  the  plaintiff  in  consideration  that  he 
would  forbear  the  same,  agreed  with  him  that  the  times  of  payment 
under  the  mortgage  should  be  postponed  for  a  length  of  time  equivalent 
to  that  during  which  he  was  kept  out  of  possession,  awd  would  pay  him 
any  damages  sustained  by  him,  and  that  he  did  so  forbear,  and  by 
virtue  of  the  premises  no  payment  was  yet  due  under  the  mortgage  ; 
which  matters  of  defence  being  duly  proved, 

Held,  that  though  the  collateral  parol  agreement  to  deliver  possession  by 
a  fixed  date  could  not  be  enforced,  because  it  contradicted  or  added  to 
the  short  form  covenant  for  delivery  of  possession  in  the  deed  of  con- 
veyance, yet  on  account  of  the  said  misrepresentations  and  the  sub- 
sequent agreement,  the  plaintiff's  action  must  be  dismissed,  and  the 
defendant,  having  counter-claimed  for  damages,  was  entitled  to  the 
same,  and  to  a  reference  to  fix  the  amount  thereof. 

This  was  an  action  brought  by  Ellen  Keays  against  Felix 
Emard,  and  Victorine  Dignard  Emard,  for  the  payment  or 
foreclosure  of  a  mortgage  of  certain  lands,  and  delivery  of 
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possession  thereof  under  the  circumstances,  which  are  fully 
set  out  in  the  judgment. 

The  action  was  tried  at  Ottawa,  on  October  28th  and 
29th,  1885,  before  Ferguson,  J. 

Martin  O'Gara,  Q.  C,  for  the  plaintiff,  cited  Linsmore 
V.  ShacJdeton,  26  C.  P.  604  ;  McKenzie  v.  McGlaughlin,  8 
O.  K  111  ;  Porteous  v.  Muir,  8  0.  R.  127  ;  Thomas  v. 
Crooks,  11  U.  C.  K  579. 

J.  J.  Gormidly  and  F.  Macdougall,  for  the  defendants, 
cited  Brown  v.  Beacon,  12  Gr.  198 ;  N'ash  v.  Armstrong, 
10  C.  B.  N.  S.  259  ;  LaRoche  v.  O'Hagan,  1  O.  R.  300 ; 
Albert  v.  Grosvenor  Investment  Co.,  L.  R.  3  Q.  B.  123  ; 
Williams  v.  Stern,  5  Q.  B.  D.  409  ;  Leak  v.  Scott  Bros., 
2  Q.  B.  D.  376  ;  Oldershaw  v.  King,  2  H.  &  N.  399 ; 
Mostyn  v.  The  West  Mostyn  Coal  and  Iron  Co.,  Limited, 
1  C.  P.  D.  145  ;  Cameron  v.  Carter,  9  0.  R.  426. 

December  3rd,  1885.  Ferguson,  J. — The  action  is 
brought  by  Ellen  Keays,  the  wife  of  James  Kea^^s,  upon  a 
mortgage  dated  December  23rd,  1882,  upon  the  south  half 
of  lot  7  in  the  9th  concession  of  the  township  of  Russell  for 
securing  the  payment  of  $1175,  with  interest.  The  money 
was  made  payable  annually  by  instalments,  the  first  of 
which  according  to  the  mortgage  fell  due  on  January  1st, 
1884.  Default  in  payment  is  alleged,  and  the  plaintifi'  asks 
payment,  foreclosure,  possession  and  general  relief. 

The  mortgage  was  given  to  secure  a  balance  of  the  pur- 
chase money  of  the  same  land  which  was  sold  by  the 
plaintiff  to  the  defendant,  Felix  Emard,  $250  having  been 
paid  down,  the  balance  being  the  amount  mentioned  in  the 
mortgage. 

The  defendant  by  his  statement  of  defence  says  that  at 
the  time  of  the  agreement  for  the  purchase,  and  previously 
to  the  acceptance  of  the  deed  by  him,  and  the  giving  of 
the  mortgage,  he  declined  to  make  the  purchase,  or  accept 
the  deed,  or  execute  the  mortgage  unless  the  plaintiff  would 


316 


THE  ONTARIO  REPORTS,  1885. 


[vol. 


agree  to  deliver  him  possession  of  the  lands  on  the  first  day 
of  May,  1883,  and  that  the  plaintiff  thereupon  falsely  and 
fraudulently  represented  to  him  that  no  person  was  in 
possession  of  the  land,  or  had  any  claim  upon  the  same, 
and  that  she  could  if  the  defendant  desired  it  deliver  im- 
mediate possession  thereof,  and  that  she  then  had  possession, 
and  that  she  thereupon  agreed  to  give  and  fdeliver  the 
possession  on  the  first  day  of  May,  then  next  ensuing ;  and 
that  he  the  defendant  relying  on  this  representation  was 
thereby  induced  to  accept  the  conveyance,  and  pay  the 
plaintiff"  $250,  part  of  the  purchase  money,  and  execute  the 
mortgage,  and  that  at  the  time  of  such  representations 
and  for  a  long  time  thereafter,  and  until  about  the  first 
day  of  May,  1885,  the  lands  were  as  the  plaintiff"  well  knew 
in  the  possession  of  one  Lemieux,  who  claimed  to  be  the 
owner  thereof,  and  that  the  plaintiff"  was  unable  to  and  did 
not  deliver  possession  of  the  land  to  the  defendant  until 
the  month  of  May,  1885.  These  allegations  are  contained 
in  the  3rd  and  4th  paragraphs  of  the  statement  of  the 
defence. 

In  the  5th  paragraph  of  the  statement  of  defence  the 
defendant  alleges  that  subsequent  to  the  execution  of  the 
mortgage,  and  after  the  time  agreed  upon  for  the  delivery 
of  possession,  and  before  any  of  the  interest  and  principal 
money  became  due,  the  defendant  threatened  proceedings 
at  law  to  recover  damages  for  the  breach  of  the  agreement 
for  delivery  of  possession,  and  for  the  aforesaid  fraudulent 
misrepresentations,  and  that  the  plaintiff"  in  consideration 
that  the  defendants  would  delay  or  forbear  to  take  legal 
proceedings  for  a  reasonable  time,  so  as  to  enable  the  plain- 
tiff* to  procure  possession  of  the  land,  agreed  with  the 
defendant  that  the  time  from  which  interest  should  be 
computed,  and  the  payment  of  principal  and  interest  in  the 
mortgage  should  be  postponed  for  such  a  period  of  time 
after  the  dates  and  times  fixed  by  the  mortgage  for  the 
computation  and  payment  of  the  same,  as  would  be  equiva- 
lent to  the  time  (whatever  the  same  should  be)  that  the 
defendant  should  be  kept  out  of  possession  after  the  first 
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day  of  May,  1883,  and  would  pay  to  the  defendant  all  or 
any  damages  to  be  sustained  by  reason  of  her  such  non- 
delivery of  possession.  And  in  the  6th  paragraph  of  the 
statement  of  defence  it  is  alleged  that  the  defendant 
delayed  and  forebore  such  threatened  legal  proceedings 
for  a  reasonable  time,  and  that  he  is  and  always  had  been 
ready  and  willing  to  pay  the  instalments  and  interest  in 
accordance  with  the  said  agreement,  but  that  no  portion  of 
the  same  will  fall  due  before  the  first  day  of  January,  1886^ 
and  that  the  plaintiff  is  not  entitled  to  maintain  this  suit. 

The  defendant  also  claims  damages  for  breach  of  the 
agreement,  and  for  the  false  and  fraudulent  representations 
that  he  alleges. 

The  contract  of  purchase  and  sale  and  as  to  the  mortgage^ 
was  made  between  the  defendant  and  James  Keays,  the 
husband  of  the  plaintiff.  The  plaintiff  herself  was  present 
at  the  time  of  the  execution  of  the  conveyances.  It  was 
said  that  it  was  her  husband  who  did  the  talking.  During 
the  early  part  of  the  trial  it  was  disputed  that  Keays  was 
the  agent  of  his  wife  in  making  the  transaction.  I  find 
upon  the  evidence,  and  I  have  no  doubt  of  the  fact  (which 
during  the  latter  part  of  the  trial  did  not  appear  to  be 
disputed),  that  James  Keays  was  the  agent  of  his  wife, 
the  plaintiff,  in  all  that  he  did  and  said  respecting  the 
transaction  from  the  beginning  to  the  end  of  it,  although 
in  the  early  part  of  his  evidence  he  seemed  to  endeavor  to 
make  the  contrary  appear.  He  was,  to  my  mind,  not  at  all 
a  candid  witness. 

The  land  in  question  had  been  purchased  from  the 
Messrs.  Cook,  who,  it  was  said,  had  given  some  kind  of 
undertaking  or  obligation  regarding  the  possession.  Lem- 
ieux  manifestly  had  been  claiming  title  and  the  right  to 
possession.  He  is  a  person  having  only  ten  sons,  and  he 
and  they,  or  some  of  them,  had  been  cropping  and  using 
the  cleared  portion  of  the  land  more  or  less,  and  had  been 
claiming  title  or  some  right  in  respect  to  the  land.  The 
plaintiff*  and  her  husband  were  well  aware  of  this,  for  two 
prior  sales  had  been  made  of  the  land  by  the  plaintiff 
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through  her  husLand,  and  on  each  occasion  the  sale  went 
off  by  reason  of  inability,  or  supposed  inability,  to  give 
possession  on  account  of  the  claim  made  by  the  Lemieux, 
or  some  of  them. 

The  defendant  went  to  the  lands  shortly  after  the  time 
at  which  by  his  agreement  he  says  he  was  to  get  posses- 
sion. He  did  some  little  work  by  way  of  repairing  fences, 
but  ere  long  Lemieux  appeared  on  the  scene.  He  prose- 
cuted the  defendant,  had  him  arrested,  brought  before  a 
magistrate,  and  fined  and  ordered  to  pay  costs.  He 
naturally  made  these  grievances  known  to  Keays,  and 
much  correspondence  took  place  between  him  (Keays)  and 
the  Messrs.  Cook  regarding  the  possession  of  the  land  and 
the  claim,  or  alleged  claim,  of  Lemieux.  Eventually,  how- 
ever, an  action  was  brought  by  the  Cooks  against  Lemieux 
to  dispossess  him,  so  as  to  be  able  to  give  the  possession  to 
the  plaintiff.  This  action  was  settled,  as  appeared  by  the 
evidence,  by  the  Cooks  paying  the  Lemieux  $30  and  all 
their  costs  of  suit,  after  which  the  plaintiff  was  able  to 
give,  and  did  give,  or  permitted  the  defendant  to  take  pos- 
session of  the  land  she  had  sold  to  him,  but  this  was  two 
years,  or  nearly  so,  after  the  time  the  defendant  contends 
he  should  have  had  possession — namely.  May  1st,  1883.  I 
find  on  the  evidence  that  the  representations  set  forth  in 
the  third  paragraph  of  the  statement  of  defence  and 
before  referred  to  were  proved  to  have  been  made  by  Keays 
as  the  agent  of  the  plaintiff  substantially  if  not  precisely 
as  alleged,  and  that  at  the  time  they  were  made  Keays 
believed  them  to  be  untrue,  and  that  they  were  untrue^ 
although  a  contention  of  plaintiff's  counsel  is  that  they 
were  not  in  fact  untrue,  because,  as  he  says,  Lemieux  had 
not  any  rights  whatever. 

I  find  that  these  representations  were  fraudulently  made 
with  the  view  of  inducing,  and  they  had  the  effect  of 
inducing  the  defendant  to  enter  into  the  contract  of  pur- 
chase and  sale,  pay  part  of  the  purchase  money,  and  give 
the  mortjrage  in  question,  which  he  would  not  otherwise 
have  done. 
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I  find  also  that  the  agreement  set  forth  in  the  5th  para- 
graph of  the  statement  of  defence  was  fully  proved,  and 
that  it  was  also  proved  that  the  defendant  did  promise  to 
forbear,  and  did  forbear  to  prosecute  the  threatened  pro- 
ceedings against  the  plaintiff  as  alleged  in  the  statement  of 
defence. 

As  to  the  parol  agreement  to  give  the  defendant  the  posses- 
sion on  the  first  day  of  May,  1883,  made  at  the  time  of  the 
delivery  of  the  deed  and  mortgage,  or  immediately  before 
it,  I  think  this  was  really  a  collateral  agreement,  and  that 
it  was  made  in  consideration  that  the  defendant  would 
enter  into  the  transaction  as  he  did,  and  if  there  were  noth- 
ing more  to  be  said  as  to  it  the  agreement  would,  accord- 
ing to  the  statement  of  the  law  by  Mellish,  L.  J.,  in  ErsJdne 
V.  Adeane,  L.  R.  8  Ch.,  at  p.  766,  be  a  binding  agreement, 
notwithstanding  the  execution  and  the  delivery  of  the  deed 
and  mortgage.  This  statement  of  the  law  is  referred  to 
by  Mr.  Justice  Burton  apparently  with  approval  in  the 
case  Mason  v.  Scott,  22  Gr.  at  p.  599.  Mellish,  L.  J.,  how- 
ever, added  :  "  Unless,  of  course,  the  stipulation  contra- 
dicts the  terms  of  the  deed  itself"  In  the  present  case  the 
conveyance  to  the  defendant  contains  a  covenant  as  to  the 
possession,  which  is  the  ordinary  short  form  covenant  for 
quiet  possession  free  from^all  encumbrances,  and  it  appears 
to  me  that  the  parol  agreement  is  either  contradictory  of 
the  meaning  of  this  as  shown  by  the  column  in  the  statute 
which  contains  the  extended  form  of  the  covenant,  or  if 
not  contradictory  then  it  adds  another  term  to  the  deed, 
which,  as  I  understand,  was  held  in  Mason  v.  Scott  to  be 
fatal  to  the  reception  of  the  evidence  of  and  giving  effect 
to  the  parol  agreement. 

I  think  then  that  owing  to  the  fact  that  the  conveyance 
contains  the  covenant  that  I  have  referred  to,  effect  can- 
not be  given  to  the  parol  agreement  to  give  possession 
on  the  first  of  May,  1883.  But  the  false  and  fraudulent 
representation  I  think  still  remains. 

I  forbear  from  writing  more  on  the  subject  of  the  parol 
agreement  lastly  mentioned,  as  it  involves  a  branch  of  the 
law  upon  which  so  much  has  been  written. 
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It  was  contended  that  there  was  no  consideration  for 
the  agreement  set  forth  in  the  fifth  paragraph  of  the  ' 
statement  of  defence,  because  as  the  plaintiff  argued  Lem- 
ieux  really  had  no  rights  in  respect  of  the  land  and  the 
threatened  proceedings  if  proceeded  with,  would  have  been 
found  to  be  without  any  foundation  on  which  to  rest. 
Now  I  cannot  accede  to  this  contention  that  it  was  made 
to  appear  that  Leniieux  really  had  no  such  rights.  I  have 
already  referred  to  the  way  in  which  the  Messrs.  Cook 
settled  with  him,  but  I  do  not  think  that  this  is  the  crucial 
test  as  to  whether  or  not  there  was  consideration  for  the 
agreement. 

In  Pollock  on  Contracts,  8rd  ed.  p.  198,  it  is  said:  "  As 
to  forbearance,  the  commonest  case  of  this  kind  of  con- 
sideration is  forbearing  to  sue.  The  forbearance  or  promise 
of  it  must  be  for  a  definite  or  ascertainable  time  in  order 
to  be  a  good  consideration.  Forbearance  for  a  reasonable 
time  is  enough  for  it  can  be  ascertained  as  a  question  of 
fact  what  is  a  reasonable  time  in  any  given  case and 
further  on,  "  That  which  is  foreborne  must  also  be  the 
exercise  or  enforcement  of  some  legal  or  equitable  right 
which  is  at  least  reasonably  believed  to  exist and  still 
further  on,  and  on  page  199,  "  Every  day  a  compromise  is 
effected  on  the  ground  that  the  party  making  it  (a  doubt- 
ful claim)  has  a  chance  of  succeeding  in  it,  and  if  he  bond 
fide  believes  he  has  a  fair  chance  of  success,  he  has  a  reason- 
able ground  for  suing  and  his  forbearance  to  sue  will  con- 
stitute a  good  consideration.  When  such  a  person  forbears 
to  sue  he  gives  up  what  he  believes  to  be  a  right  of  action 
and  the  other  party  gets  the  advantage.  It  would  be 
another  matter  if  a  person  made  a  claim  which  he  knew 
to  be  unfounded  and  by  a  compromise  claimed  an  advan- 
tage under  it ;  in  that  case  his  conduct  would  be  fraudu- 
lent." 

Now  there  cannot  be  any  real  doubt,  and  I  find  as  a  fact 
upon  the  evidence,  that  at  the  time  of  the  making  of  this 
agreement  the  defendant  bona  fide  believed  that  he  had 
a  good  cause  of  action  for  the  false  representations  and  the 
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breach  of  the  agreement ;  and  I  entertain  no  doubt  what- 
ever that  Keays,  acting  as  the  authorized  agent  of  the 
plaintiff  his  wife,  also  believed  the  same  thing,  and,  as  I 
liave  said,  these  false  representations  are  there  notwith- 
standing the  opinion  I  have  stated  respecting  the  ^agreement. 
I  think  the  promise  to  forbear  and  forbearance  were  a  good 
consideration  for  this  parol  agreement. 

Then  there  seems  to  be  authority  for  saying  that  the 
mortgage  deed  may  be  varied  by  this  subsequent  parol 
agreement :  Brown  v.  Deacon,  12  Gr.  198,  and  the  cases 
there  cited ;  and  Nash  v.  Armstrong,  10  C.  B.  N.  S.  259. 
There  are  many  other  cases  on  the  subject,  some  of  which 
were  referred  to  on  the  argument. 

I  am  of  the  opinion  that  the  agreement  set  forth  in  the 
fifth  paragraph  of  the  statement  of  defence  is  a  good  and 
valid  agreement,  and  that  the  plaintiff  was  and  is  bound 
by  it. 

According  to  the  agreement,  which  had  the  effect 
of  extending  the  time  for  payment  of  the  interest  and 
instalments  of  the  mortgage,  nothing  was  due  the  plaintiff 
at  the  time  of  the  commencement  of  this  action,  and  I 
think  this  action  should  be  dismissed,  with  costs. 

As  to  the  defendant's  counterclaim  I  think  this  has 
been  sustained  in  respect  to  the  fraudulent  representations 
alleged.  It  is,  I  think,  proved  that  but  for  these  repre- 
sentations the  defendant  would  not  have  entered  into  the 
transaction  at  all,  and  1  think  that  it  sufficiently  appears 
that  he  has  been  substantially  damnified  by  his  having 
entered  into  it.  I  am  also  of  the  opinion  that  the  defend- 
ant is  not  precluded  from  making  a  claim  for  such  injury 
by  reason  of  anything  that  has  been  shown  to  have  taken 
place,  and  I  think  the  defendant  entitled  to  damages  under 
the  agreement  to  pay  damages  set  forth  in  the  fifth  para- 
graph of  the  defence.  There  will  be  a  reference  to  the 
Master  at  Ottawa  to  take  an  account  of  said  damages. 
The  costs,  if  any  additional  costs  there  are  by  reason  of 
the  counterclaim,  will  be  paid  by  the  plaintiff  to  the 
defendant. 
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The  defendant  will,  if  he  takes  and  prosecutes  the  refer- 
ence, do  so  at  his  own  risk  as  to  the  costs  of  it.  Further 
directions  and  costs  of  the  reference  and  all  subsequent 
costs  are  reserved. 

Judgment  accordingly. 

A.  H.  F.  L. 


[CHANCERY  DIVISION.] 

BoGART  V.  The  Corporation  of  the  Township  of 

Seymour. 

Municipal  corporations — Medical  health  officer — 47  Vic.  c.  38  (O.J — By- 
laivs  appointing — Absence  of  fixed  salary — Duties — Reasonable  remun- 
eration— Objections  to  by-law. 

In  December,  1884,  B.  was  by  by-law  appointed  health  officer  of  the  town- 
ship of  Seymour,  but  the  by-law  did  not  fix  any  salary  as  might  have 
been  done  under  47  Vic.  o.  38,  s.  20  (0). 

Held,  on  action  brought  by  B.  for  remuneration,  that  the  law  would  fix 
the  salary  at  a  reasonable  sum,  regard  being  had  to  the  services  per- 
formed, and  to  be  performed  by  the  plaintiff. 

"Where  B.  brought  action  against  the  township  of  S.  to  recover  remunera- 
tioii  for  medical  services  performed  on  the  instructions  of  the  corpora- 
tion and  of  the  Board  of  Health,  and  it  was  objected  that  the  by-law 
professing  to  appoint  the  Board  of  Health  was  invalid  by  reason  of  the 
fact  that  it  merely  purported  to  appoint  three  persons  to  be  a  Board  of 
Health,  but  did  not  make  any  mention  of  the  officers  who  by  47  Vic. 
c.  38,  s.  12,  subs.  2,  are  made  ex  officio  members  of  the  Board  of  Health, 
and  because  it  did  not  specifically  state  the  three  individuals  named  to 
be  ratepayers. 

Held,  that  looking  at  the  provisions  of  the  said  statute,  and  considering 
that  the  attack  now  made  upon  the  by-law  was  not  by  motion  to  quash 
it  or  of  a  like  character,  the  objections  could  not  be  allowed  to  prevail. 

This  was  an  action  brought  by  Irwin  D.  Bogart  against 
the  corporation  of  the  township  of  Seymour,  claiming 
$1080,  as  for  medical  attendance  rendered  on  the  order  of 
the  Local  Board  of  Health  of  the  said  township,  under  the 
circumstances  which  are  sufficiently  stated  in  the  judg- 
ment. 
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The  action  was  tried  at  Peterborough,  on  November 
13th,  1885,  before  Ferguson,  J. 

W.  C assets,  Q.  C,  and  Lynch,  for  the  plaintiff. 

B.  B.  Osier,  Q.  C,  and  Caldwell,  for  the  defendants. 

December  14th,  1885.  Ferguson,  J. — The  action  is  in 
effe^^t  for  medical  services  in  attending  persons  afflicted 
with  smallpox  in  the  township  of  Seymour,  and  for  vacci- 
nating a  large  number  of  persons  in  the  same  township, 
between  the  2nd  day  of  January  and  the  24th  day  of 
February  in  the  present  year  of  1885,  on  the  order  of  the 
Local  Board  of  Health  of  the  same  township,  and  on  the 
order  of  the  defendants,  at  the  rate  of  $20  per  day,  the 
plaintiff  claiming  by  his  statement  of  claim  $1080. 

The  defendants  deny  their  alleged  liability  to  the  plain- 
tiff, and  state  some  other  defences. 

In  December,  1884,  the  plaintiff  was  by  by-law  appointed 
medical  health  officer  of  the  township  of  Seymour.  It 
was  not  diopufed  that  this  appointment  was  good  and 
valid.  This  by-law  did  not,  however-,  fix  any  salary  for 
the  plaintiff  as  might  have  been  done  under  47  Vic.  ch.  38, 
sec.  20,  (0.),  and  it  was  contended  that  on  that  account  the 
plaintiff,  though  acting  as  medical  health  officer  for  the 
township  under  a  good  and  valid  appointment  to  the 
office,  should  have  no  remuneration.  This  is  an  argument 
that  I  cannot  give  effect  to.  The  section  says  that  the 
municipal  council  may  make  the  appointment  and  may 
fix  the  salary.  They  made  the  appointment  but  did  not 
fix  the  salary,  and  I  am  of  the  opinion  that  the  law  would 
fix  it  at  a  reasonable  sum,  regard  being  had  to  the  services 
to  be  performed,  and  performed  by  the  plaintiff. 

It  was  also  contended  that  there  had  been  no  Local  Board 
of  Health  properly  appointed.  There  was  a  by-law  passed 
on,  I  think,  the  19th  of  January,  1885,  which  was  admit- 
ted to  be  the  proper  day  of  passing  it,  which  proposed  to 
appoint  a  Local  Board  of  Health.  The  material  part  of 
this  by-law  is  as  follows  : 
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Be  it  enacted  by  the  municipal  council  of  the  corpor- 
ation of  the  township  of  Seymour,  and  it  is  hereby 
enacted  by  the  authority  of  the  same  that,  John  John- 
ston, Moses  Stephens,  and  William  Worts,  be  and  they 
are  hereby  appointed  a  Local  Board  of  Health  for  the 
township  of  Seymour  for  the  year  1885." 

Sub-section  2  of  section  12  of  47  Vic.  ch.  38,  provides 
that  there  shall  be  a  Local  Board  of  Health  in  each  town- 
ship and  incorporated  village,  to  be  composed  of  the  reeve, 
clerk,  and  three  ratepayers,  to  be  appointed  annually  by 
the  municipal  council.  Two  objections  were  urged  against 
the  validity  of  the  by-law.  First,  that  it  professedly 
appointed  the  three  persons  named  in  it  "a  Board  of 
Health"  to  the  exclusion  of  the  two  officers  named  in  the 
statute ;  and  secondly,  that  it  does  not  appear  by  the 
by-law  that  these  three  persons  were  ratepayers.  There 
was  nothing  to  shew  that  these  three  persons  intended  to 
act  as  a  board  to  the  exclusion  of  the  officers,  (who  it 
appears  were  ex  officio  members  of  the  board,)  or  that 
they  did  so  act,  or  that  it  was  intended  that  they  should 
so  act.  It  was  not  pretended  that  these  three  persons 
were  not  in  fact  ratepayers,  and  looking  at  the  provisions 
of  section  68  of  the  Act,  47  Vic.  ch.  38,  above  referred  to, 
and  considering  that  the  attack  now  made  upon  the  by-law 
is  not  by  motion  to  quash  it,  or  of  a  like  character. 

I  think  these  objections  to  it  cannot  be  allowed  to 
prevail. 

The  municipality  of  the  township  of  Seymour  was 
threatened  with  an  epidemic  known  as  smallpox*  Accord- 
ing to  the  plaintiffs  evidence,  he  did  perform  a  large 
amount  of  work  and  services  of  a  professional  character 
to  arrest  the  spread  of  the  disease,  which  was  found  (if 
my  recollection  of  the  evidence  is  correct)  in  several 
families,  and  he  says  that  in  his  opinion  he  took  the  pro- 
per steps  to  arrest  the  spread  of  it ;  and  the  evidence  of 
Stephens,  the  Chairman  of  the  Board  of  Health,  is  much 
in  support  of  what  the  plaintiff  says. 

It  also  appears  that  the  plaintiff*  did  receive  instructions 
from  the  Board  of  Health  to  perform  the  greater  part  of 


X.]  BOGART  V.  CORPORmON  OF  SEYMOUR.  325 

the  services  that  he  did  perform.  The  plaintiff  and 
Stephens  (the  chairman)  do  not  appear  to  disagree  to  any 
great  extent  as  to  this. 

It  was  also  objected  that  the  defendants  were  not  liable 
by  reason  of  instructions  given  by  the  Board  of  Health, 
unless  the  instructions  or  directions  were  given  under  the 
provisions  of  section  8  of  the  Act,  47  Vic.  ch.  38,  but  I 
do  not  see  that  I  need  determine  this  question  at  present, 
l^ecause  by  the  first  clause  of  schedule  A  to  the  Act  last 
aforesaid,  the  Medical  Health  Officer  besides  performing 
certain  duties  therein  mentioned,  is  to  perform  such  other 
duties  and  lawful  acts  for  the  preservation  of  the  public 
health,  as  may,  in  his  opinion,  be  necessary  or  as  may  be 
Tequired  by  the  Board  of  Health  ;  and  the  plaintiff  says 
that  in  his  opinion,  what  he  did  was  necessary  for  the 
preservation  of  the  public  health.  I  am  of  the  opinion 
that  the  plaintiff  has  succeeded  in  showing  that  the  defen- 
dants are  indebted  to  him  in  a  substantial  sum  for  the 
causes  of  action  in  respect  of  which  he  has  sued  ;  and  that 
there  should  be  reference  to  the  Master  to  take  the  account 
and  report  as  to  the  amount  of  the  sum. 

It  was  said  that  the  plaintiff  had  not  kept  certain 
accounts  and  the  names  of  persons  vaccinated  by  him,  as 
it  was  alleged  was  his  duty,  and  as  he  was  requested  and 
promised  to  do ;  and  that  he  did  not  make  his  claim 
against  the  defendants  in  a  reasonable  way  before  bringing 
this  action,  and  for  these  and  other  reasons  it  may  be  as 
well  not  to  determine  the  question  as  to  the  costs  of  the 
actions  at  present,  and  these  being  reserved,  further  direc- 
tions may  as  well  be  reserved  also. 

The  reference  will  be  to  the  Master  at  Peterborough. 
Further  directions  and  all  costs  reserved  till  after  report. 

The  Master  may,  of  course,  at  the  request  of  either 
party  report  specially  and  fully  as  to  any  matter  that  may 
be  deemed  material. 

Judgment  accordingly. 

A.  H.  F.  L. 
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In  re  Cleator. 

Will — Devise — Estate  in  fee  tail  or  fee  simple — Vendor  and  purchaser — R. 
8.  0.  ch.  109. 

M.  C.  by  her  will  devised  as  follows  :  "First,  I  give  and  devise  to  my 
grandson,  J.  C,  the  farm  *  *  to  have  and  to  hold  the  same  and 
every  part  thereof  for  and  during  his  natural  life,  and  after  his  death 
to  the  heirs  of  his  body,  should  he  leave  any  such,  him  surviving,  and 
in  the  event  of  his  leaving  no  such  heirs,  then  the  same  and  every  part 
thereof  is  to  be  divided  as  fairly  and  equally  as  may  be,  amongst  *  * 
to  have  and  to  hold  the  same  to  them^  their  heirs  and  assigns  forever  ; 
but  my  will  and  desire  is  that  my  said  grandson,  J.  C,  shall  not  have 
or  go  into  the  possession  *  *  until  he  shall  have  attained  the  age  of 
twenty -five  years,  or  five  years  after  my  death.  Secondly,  I  give  and 
bequeath  to  my  son,  J.  C,  |100  annually  during  his  natural  life,  the 
same  to  be  paid  to  him  quarterly  *  *  and  to  be  a  charge  on  the 
farm  or  homestead  above  devised  to  his  said  son  John." 

Held  (reversing  the  decision  of  Proudfoot,  J.),  That  the  effect  of  thelimi- 
tatioiiS  was  to  give  J.  C.  an  estate  tail,  which  he  had  barred  as  the 
result  of  his  dealings  with  the  land  by  way  of  conveyance.  Greenwood 
v.  Vei'don,  1  K.  &  J .  74,  distinguished. 

Per  Peoudfoot,  J. — "  Heirs  of  the  body  "  mean  heirs  of  the  body  living 
at  the  death  of  J.  C.  J.  C.  took  only  a  life  estate,  and  his  heirs  of  his 
body  would  take  as  purchasers  a  fee  simple,  if  at  J.  C.'s  death  there 
weie  no  heirs  of  his  body,  the  estate  would  go  to  his  then  living 
brothers  and  sisters  in  fee  simple.  Uden  v.  Wilson,  4  H.  L.-  C.  257 
distinguished. 

This  was  an  application  by  John  Cleator  under  the 
Vendor  and  Purchaser  Act,  R  S.  O.  ch.  109. 

The  petition  set  out  an  agreement  to  sell  all  that  part  of 
lot  No.  20,  lying  south  of  the  Grand  E-iver,  in  the  3rd  con- 
cession of  the  township  of  Brantford  in  the  county  of 
Brant,  and  being  the  lands  described  in  the  will  of  the  late 
Mary  Cleator  as  the  farm  or  homestead  on  which  she 
resided  at  the  date  of  her  will,  which  was  dated  the  13th 
day  of  January,  1884  :  that  the  title  to  said  premises  was 
an  estate  in  fee  simple,  or  fee  tail :  that  the  petitioner 
claimed  title  to  the  said  lands  by  virtue  of  a  devise  thereof 
to  him  by  Mary  Cleator,  widow  of  John  Cleator,  deceased, 
which  devise  was  as  follows : 

"  First,  I  give  and  devise  to  my  grandson  John  Cleator, 
son  of  my  son  John  Cleator,  the  farm  or  homestead  whereon 
I  now  reside,  together  with  all  and  singular  the  heredita- 
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ments  and  appurtenances  thereunto  belonging,  to  have  and 
to  hold  the  same,  and  every  part  thereof,  for  and  during 
his  natural  life,  and  after  his  death  to  the  heirs  of  his  body 
should  he  leave  any  such,  him  surviving,  and  in  the  event 
of  his  leaving  no  such  heirs,  then  the  same  and  every  part 
thereof  is  to  be  divided  as  fairly  and  equally  as  may  be 
amongst  his  brothers  and  sisters  him  surviving,  to  have  and 
to  hold  the  same  to  them,  their  heirs  and  assigns  forever  > 
but  my  will  and  desire  is  that  my  said  grandson  John 
Cleator  shall  not  have  or  go  into  the  possession  of  the  said 
farm  or  homestead,  until  he  shall  have  attained  the  age  of 
twenty-five  years,  or  five  years  after  my  death. 

Secondly,  I  give  and  bequeath  to  my  son  John  Cleator  the 
sum  of  one  hundred  dollars  annually  for  and  during  his 
natural  life,  the  same  to  be  paid  to  him  quarterly  in  each  and 
every  year,  and  to  be  a  charge  on  the  farm  or  homestead  above 
devised  to  his  said  son  John."  (Then  follow  some  pecuniary 
legacies)  :  that  the  petitioner  and  his  wife  granted  and 
conveyed  the  said  property  to  one  James  Hunter,  who  with 
his  wife  reconveyed  the  same  to  the  petitioner :  that  the 
purchaser  objected  to  the  title  of  the  petitioner  on  the 
ground  that  the  said  devise  did  not  confer  upon  the 
petitioner  an  estate  in  fee  tail,  and  that  even  if  it  did  that 
the  said  conveyance  to  Hunter  did  not  operate  to  pass  an 
estate  in  fee  simple  in  the  said  lands. 

The  petition  which  prayed  to  have  it  declared  that  the 
proper  construction  of  the  said  will  was,  that  the  petitioner 
took  an  estate  in  fee  tail,  and  the  conveyance  to  Hunter 
operated  as  a  conveyance  in  fee  simple,  and  that  the  objec- 
tions made  by  the  purchaser  were  not  valid  objections^ 
came  on  for  argument  on  May  27th,  1885,  before  Proud- 
foot,  J. 

H.  T.  BecJc,  for  the  petitioner,  the  vendor.  The  question 
here  is:  Did  John  Cleator  take  an  estate  tail,  or  an  estate  for 
life  under  the  will  of  his  grandmother  ?  If  an  estate  tail, 
then  the  case  comes  within  the  rule  in  Shelley's  Case. 
[Proudfoot,  J. — The  question  is  :  What  is  the  meaning  of 
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the  words  "  heirs  him  surviving"  ?]  The  will  in  this  case 
is  an  old  will,  and  is  not  affected  by  the  Wills  Act.  It  has 
been  held  that  a  devise  of  premises  to  A.,  and  the  issue  of 
his  body  living  at  his  death,  and  for  want  of  such  issue, 
over,  is  an  estate  tail  in  A. :  The  University  of  Oxford  v- 
Clifton,  1  Ed.  473.  The  Judge  there  said  that  it  was  the 
plainest  case  he  ever  saw  in  his  life:  Marshall  v.  Grimes 
28  Beav.  375 ;  2  Jarman,  4th  ed.,  445  ;  Wright  v.  Pearson^ 
1  Ed.  119.  Ohisholm  v.  Emery,  18  Gr,  467,  may  be  cited 
against  my  contention,  but  there  the  words  used  were 
''dying  without  issue,"  which  is  a  different  case  from 
dying  without  heirs.  When  the  words  used  are  "  heirs  of 
the  body,"  an  estate  tail  is  conferred,  as  they  are  technical 
words,  and  it  requires  very  strong  words  in  the  context  of 
the  will  to  cut  that  estate  down  to  an  estate  for  life :  Daw- 
son V.  Small,  L.  R.  9  Ch.  651.  [Proudfoot,  J. — That 
point  was  considered  in  Little  v.  Billings,  27  Gr.  353.] 
Then  as  to  the  other  question  :  Is  there  any  restraint  on 
alienation  when  John  Cleator  is  not  to  get  possession  until 
he  is  twenty-five  years  of  age  ?  [Proudfoot,  J. — That  is 
not  a  restraint  on  alienation.]  No,  but  on  possession,  and 
shews  that  he  was  to  take  a  permanent  interest.  [Proud- 
foot, J. — It  would  be  the  same  in  the  case  of  an  estate  for 
life.]  "Should  he  leave  any  heirs"  is  mere  surplusage. 
A  man  has  no  heirs  until  he  dies  :  2  Jarman,  4tli  ed.,  360, 
363,  [Proudfoot,  J. — It  may  be  that  the  words  "  heirs 
of  his  body  "  are  such  violent  words  that  they  cannot  be 
controlled.]  Cases  where  an  estate  is  cut  down  are  those 
where  a  devise  is  a  personal  one,  which  is  not  the  case  here. 

Beverley  Jones,  for  the  purchaser.  The  intention  of  the 
testator  must  govern.  Ohisholm  v.  Emery,  8  Gr.  467, 
governs  this  case.    The  whole  will  must  be  looked  at.  The 

CD 

case  of  O'Reilly  v.  Oorrie,  llU.C.  K  557,  apparently  supports 
the  petitioner  s  contention.  [Proudfoot,  J. — That  was  a  de- 
vise in  fee  cut  down  to  an  estate  tail,  and  Mr.  Beck  contends 
that  this  is  an  estate  tail  which  cannot  be  cut  down  to  an 
estate  for  life.]  There  is  no  doubt  the  devise  does  not  convey 
more  than  an  estate  for  life,  for  if  John  Cleator  died  leav- 
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ing  no  heirs,  the  property  was  to  be  divided  between  his 
brothers  and  sisters.  I  refer  to  Ray  v.  Gould,  15  U.  C.  R- 
131  ;  Doe  d.  Todd  v.  Dueshury,  8  M.  &  W.  514;  Parr 
V.  Swindels,  4  Russ  283 ;  2  Jarman,  4th  ed.,  476. 

May  28,  1885.  Proudfoot,  J. — The  petitioner  John 
Oleator  claims  as  devisee  under  the  will  of  his  grand- 
mother, Mary  Cleator,  made  on  the  13th  Januar}^  A.  D.> 
1864. 

The  devise  is  in  these  terms  :  "  I  give  and  devise  to 
my  grandson  J ohn  Cleator  *  *  the  farm  or  homestead 
whereon  I  now  reside,  together  with  all  and  singular,  the 
hereditaments  and  appurtenances  thereunto  belonging 
To  have  and  to  hold  the  same  and  every  part  thereof  for. 
and  during  his  natural  life,  and  after  his  death  to  the  heirs 
of  his  body,  should  he  leave  any  such  heirs  him  surviving, 
and  in  the  event  of  his  leaving  no  such  heirs,  then  the 
same  and  every  part  thereof,  is  to  be  divided  as  fairly  and 
equally  as  may  be  amongst  his  brothers  and  sisters  him 
surviving.  To  have  and  to  hold  the  same  to  them,  their 
heirs  and  assigns  forever ;  but  my  will  and  desire  is,  that 
my  said  grandson  John  Cleator  shall  not  have  or  go  into 
the  possession  of  the  said  farm  or  homestead  until  he  shall 
have  attained  the  age  of  25  years,  or  five  years  after  my 
death  ; 

"  Secondly,  I  give  and  bequeath  to  my  son  John 
Oleator  the  sum  of  $100  annually,  for  and  during  his 
natural  life,  the  same  to  be  paid  to  him  quarterly  in  each 
and  every  year,  and  to  be  a  charge  on  the  farm  or  home- 
stead above  devised  to  his  said  son  John." 

The  question  is  :  What  estate  John  the  grandson  took  ? 

The  devise  to  the  grandson  for  life,  and  after  his  death, 
to  the  heirs  of  his  body,  standing  alone,  would  give  an 
estate  tail  to  the  grandson  through  the  operation  of  the 
rule  in  Shelley's  Cast.  But  here  there  is  the  devise  over, 
in  the  event  of  his  leaving  no  such  heirs,  to  his  brothers 
and  sisters  him  surviving,  and  to  their  heirs  and  assigns  for 
«ver. 

42 — VOL.  X  O.R. 


330 


THE  ONTARIO  REPORTS,  1885. 


[vol. 


The  phrase,  "  heirs  of  the  body,"  is  not  inflexible  and 
may  be  explained  by  other  provisions  in  the  will,  not  to 
have  been  used  in  their  ordinary  sense.  Thus  in  Lisle  v. 
Grey,  2  Lev.  223,  "  heirs  male  of  the  body "  were  ex- 
plained to  mean  "  sons  "  ;  to  the  same  effect  is  Goodtitle 
d.  Sweet  v.  Herring,  1  East  264.  In  North  v.  Martin, 
6  Sim.  266,  "  heirs  of  body  "  were  held  to  mean  "children"; 
to  the  same  effect  is  Gummoe  v.  Howes,  28  Beav.  184. 

In  the  present  case  the  devisees  over  are  the  surviving 
brothers  and  sisters  of  J ohn,  and  are  to  take  on  the  failure 
of  heirs  of  John's  body  at  his  death.  It  seems  clear  that 
the  expression  heirs  of  the  body  here  does  not  mean  an 
indefinite  body  that  might  exist  for  centuries,  but  is  limited 
to  heirs  of  the  body  living  at  John's  death,  and  is  therefore 
equivalent  to  children  or  issue.  The  failure  of  heirs  of  the 
body  or  of  issue  was  contemplated  as  to  take  place  at 
John's  death,  and  the  devisees  over  were  his  brothers  and 
sisters  surviving  him  ;  it  was  a  benefit  personal  to  them^ 
for  the  addition  of  the  words  "  heirs  and  assigns  "  of  the 
devisees  over  is  plainly  not  substitutionary,  but  by  way 
of  limitation,  the  brothers  and  sisters  must  themselves 
survive, 

I  think  that  John  took  only  a  life  estate,  and  his  heirs 
of  his  body  will  take  as  purchasers  a  fee  simple ;  if  at 
John's  death  there  are  no  heirs  of  his  body,  the  estate  will 
go  to  his  then  living  brothers  and  sisters  in  fee  simple. 

This  conclusion  is,  I  think,  sustained  by  Greenwood  v. 
Verdon,  1  K,  &  J.,  74  ;  Chisholm  v.  Emery,  18  Gr.  467, 
and  the  cases  cited  by,  Draper.  C.  J.,  in  his  judgment  there, 
and  by  Gray  v.  Richford,  2  S.  C.  431,  445.  These  cases 
establish  that  where  the  devise  over  on  the  death  of  A 
without  leaving  issue,  is  to  such  of  a  class  of  persons  as 
shall  be  living  at  the  death  of  A.  the  gift  over  should 
be  construed  as  a  gift  over  on  the  death  of  A.  without 
issue  living  at  his  death. 

In  Marshall  v.  Grime,  28  Beav.  375,  there  was  no  langu- 
age pointing  to  a  definite  failure  of  issue  such  as  in  the 
present  case.    It  is  classified  with  W right  v.  Pearson,  1 
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Ed.  119,  as  establishing  that  where  a  devise  to  a  person 
and  his  issue,  or  to  him  and  the  heirs  of  his  body,  is  Ibllowed 
by  a  limitation  over  in  case  of  his  dying  without  leaving 
issue  living  at  his  death,  the  only  effect  of  these  special 
words  is  to  make  the  remainder  contingent  on  the  prescribed 
event:  2  Jarman  on  Wills,  3rd  ed.  422.  In  Marshall  v. 
Grime,  supra,  the  devise  was  of  all  the  rest,  residue,  and 
remainder  of  the  real  and  personal  estate  unto  the  testator's 
son,  but  without  power  to  sell  the  lands  :  and  then  the  lands 
so  given  to  the  son  should,  at  his  death,  go  to  his  lawful 
issue  absolutely:  and  if  the  son  should  not  have  any  lawful 
issue  him  surviving,  then  the  lands  were  to  go  and  be  held 
absolutely  by  the  testator's  nephew,  the  second  son  of 
testator's  sister  now  living,  his  heirs  and  assigns  forever. 

The  Master  of  the  Rolls  says  (p.  378 :)  "  If  I  read  this 
will  as  giving  an  estate  in  fee  with  an  executory  devise 
over  in  case  he  died  without  issue  surviving  him,  I,  in 
fact,  read  the  will  as  if  the  words  of  the  direction  giving 
the  estate  to  the  issue  were  omitted  from  the  will,  unless, 
indeed,  I  can  read  the  words  as  giving  the  issue  an  estate 
as  purchasers.  But  it  is  clear  that  I  cannot  omit  the 
words  from  the  will,  and  I  think  that  as  little  can  I,  upon 
the  authority  of  the  decided  cases,  hold,  that  the  issue, 
under  the  terms  of  this  devise  luhich  contains  no  words  of 
distribution  among  the  issue,  take  as  purchasers. 

Undoubtedly,  had  the  devise  been  to  the  issue  living  at 
his  decease,  as  tena>nts  in  common,  absolutely,  the  case 
would  have  been  very  different!' 

This  statement  shews  that  Marshall  v.  Grime  can  have 
no  bearing  upon  the  present  case  in  which  a  time  is 
specified  when  the  heirs  are  to  be  ascertained,  and  which 
provides  for  an  equal  and  fair  distribution  among  the 
brothers  and  sisters.  Had  the  nephew  in  Marshall  v. 
Grime  been  required  b}^  the  terms  of  the  devise  to  be 
alive  when  the  son  died,  the  case  would  have  been  more 
like  the  present.  But  the  mention  of  the  heirs  and 
assigns  of  the  nephew  in  that  case  excluded  the  presump- 
tion that  the  devise  was  intended  as  a  personal  benefit  to 
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him,  while  it  is  otherwise  where  the  devisee  is  himself 
required  to  be  alive  when  the  estate  devolves  upon  him. 

Eden  v.  Wilson,  4  H.  L.  C.  257,  to  which  I  was  referred 
seems  to  me  to  have  no  application  to  the  present.  In  that 
case  there  was  a  proviso  that  if  Lady  E.  who  was  tenant 
for  life  should  have  no  issue  male,  living  at  her  death,  or 
no  such  issue  male  as  should  be  entitled  under  the  will  to 
the  estates,  then  the  estates  were  devised  to  her  daughters. 
But  Lady  E.  had  issue  male,  living  at  her  death,  and  the 
daughters  were  held  not  entitled  to  the  estates. 

The  construction  I  have  placed  on  this  will  seems  to  me 
to  carry  out  what  was  plainly  the  intention  of  the  testatrix 
She  wished  her  grandson  to  have  the  land  for  his  life,  and 
she  desired  it  to  go  to  his  children  in  fee  simple,  but  if 
there  were  no  such  children,  it  was  to  go  to  her  grandson's 
surviving  brothers  and  sisters.  The  only  mode  of  certainly 
effecting  these  objects  is  to  hold  that  the  children  or  heirs 
of  the  body  take  as  purchasers.  The  grandson  has  executed 
some  deeds  that  would  have  the  effect  of  barring  the  entail 
if  there  is  one,  and  thus  defeating  the  desire  of  the  testatrix. 

There  will  be  a  declaration  accordingly,  and  the  petitioner 
will  pay  the  costs  of  this  application. 

It  is  not  by  any  means  a  very  clear  case,  and  it  would 
be  satisfactory  to  have  the  opinion  of  the  Divisional  Court, 
upon  it. 

See  also  Smith  v.  Smith,  5  C.  L.  T.  225  ;  Parker  v.  Birhs, 
1  K.  &;  J.  156. 

From  this  judgment  the  petitioner  appealed  to  the 
Divisional  Court,  and  the  appeal  was  argued  on  September 
10th,  1885,  before  Boyd,  C,  and  Proudfoot  and  Ferguson, 
JJ. 

The  same  counsel  appeared,  and  the  same  line  of  argu- 
naent  was  followed. 

Beck,  for  the  petitioner,  referred  to  Toller  y.  Attwood,  15 
Q.  B.  924;  ]}^orth  v.  Martin,  6  Sim.  266;  Gummoe  v 
Howes,  23  Beav.  184;  Tyrwhitt  v.  Dawson,  28  Gr.  112; 
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Shelley's  Case,  Tudor's  L,  C.  3rd  ed.,  606,  608 ;  Ostrom  v 
Palmer,  5  A.  R.  61. 

Beverley  Jones,  for  the  purchaser.  The  will  creates  an 
estate  tail  in  John  Cleator  subject  to  be  defeated  at  his  death 
hy  an  executory  devise,  or  in  the  event  of  his  dying  with- 
out issue :  Parker  v.  Birks,  1  K.  &  J.  156  ;  McEnally  v. 
Wetherell,  15  Jr.  C.  L.  R.  502 ;  Ex  p.  Hooper  and  Wife,  1 
Drew.  264;  Ex  p.  Pavies,  2  Sim.  N.  S.  114;  and  Good- 
title  d.  Sweet  v.  Herring,  1  East  264. 

December  3,  1885. — Boyd,  C. — I  have  had  much  hesita- 
tion in  arriving  at  a  conclusion  upon  the  construction  of 
this  will,  and  more  particularly  so,  as  I  find  that  the  result 
I  have  reached  differs  from  the  view  of  my  brother  Proud- 
foot.  I  think  the  effect  of  the  limitations  is  to  give  the 
grandson  an  estate  tail  which  has  been  barred  as  the 
result  of  his  dealings  with  the  land  by  way  of  mortgage 
and  reconveyance.  The  devise  to  John  Cleator  may  be 
thus  shortly  expressed  :  "  To  him  for  his  life,  and  after  his 
death  to  the  heirs  of  his  body,  should  he  leave  any  such 
heirs  him  surviving,  and  in  the  event  of  his  leaving  no 
such  heirs,  then  the  land  is  to  be  divided  equally  among 
his  brothers  and  sisters  him  surviving,  to  hold  to  them 
their  heirs  and  assigns  for  ever." 

As  observed  by  Lord  Alvanley  in  Poole  v.  Poole,  3  B.  & 
P.  627 :  "  In  construing  limitations  of  this  sort  the  Courts 
have  never  deviated  from  the  general  rule  which  ^ives  an 
estate  tail  to  the  first  taker  when  the  devise  to  him  is 
followed  by  a  limitation  to  the  heirs  of  his  body,  except 
when  the  intent  of  the  testator  appeared  so  plainly  to  the 
contrary  that  no  one  could  misunderstand  it." 

In  this  will  we  find  the  words  "  heirs  of  the  body," 
which  have  a  fixed  technical  meaning,  not  to  be  displaced 
unless  from  subsequent  inconsistent  words  it  is  very  clear 
that  the  testator  used  them  in  a  different  and  restricted 
sense.  This  is  the  language  of  Lord  Redesdale  in  Jesson  v. 
Wright,  2  Bli.  57,  where  also  Lord  Eldon  defines  the  pri- 
mary meaning  of  the  phrase,  thus,  "  Heirs  of  the  body' 
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prima  facie  mean  all  descendants ;  and  it  is  likewise  a  rule 
of  law,  that  all  descendants  shall  take  under  these  words 
unless  they  are  clearly  qualified  and  restricted  by  other 
words,"  p.  49. 

The  plain  import  of  the  will  appears  to  be  that  until  all 
the  heirs  of  the  body  of  the  first  taker  fail,  the  estate 
should  not  go  over  to  his  brothers  and  sisters  in  fee, 
according  to  the  final  limitation  ;  if  so,  the  necessary  con- 
clusion is  an  estate  in  fee  tail  in  the  first  taker  with 
remainder  in  fee  which  is  susceptible  of  being  barred. 

The  first  part  of  the  devise  to  John  Cleator  for  life  and 
after  his  death  to  the  heirs  of  his  body,  is  beyond  contro- 
versy an  estate  tail.  Is  there  anything  subsequently  in 
the  will  which  detracts  from  this,  so  unmistakably  as  to 
displace  the  operation  of  the  rule  in  Shelley  s  Case  but 
the  words,  "  should  he  leave  any  such  heirs  him  surviv- 
ing" ?  As  to  these  words  they  appear  to  be  of  no  efficacy, 
as  Tiemo  est  hceres  viventis.  The  language  of  Lord  Hard- 
wick,  in  Southby  v.  Stonehouse,  2  Ves.  Sr.  615,  is  apposite, 
where  the  devise  was  to  my  children  if  I  leave  any  to 
survive  me."  He  said,  the  words  "  if  I  leave  any  to  sur- 
vive me,  were  quite  nugatory,  for  no  person  can  take  under 
a  will  unless  upon  surviving  the  testator."  I  do  not  read 
them  as  words  controlling  the  next  clause  in  this  will,  which 
proceeds,  ''and  in  the  event  of  his  leaving  no  such  heirs 
then''  over.  "  Such"  is  not  properly,  much  less  necessarily 
referable  to  the  words  "  him  surviving,"  but  rather  to  the 
words  "  heirs  of  the  body,"  that  is  is  to  say,  the  gift 
over  is  not  defeated  merely  if  heirs  of  the  body  survive 
the  testator,  but  may  take  effect  upon  any  subsequent 
failure  of  such  heirs :  Elton  v.  Eason,  19  Yes.  73.  The 
gift  over  to  "his  brothers  and  sisters  him  surviving,"  is  not, 
upon  the  authority  of  many  unquestioned  decisions,  suffi- 
cient to  limit  "  heirs  of  the  body"  to  such  individuals  as 
may  answer  that  description  at  the  death  of  the  first 
taker.  Some  cases  are  collected  and  commented  on  in 
Doe  d.  Oadogan  v.  Ewart,  7  A.  &  E.  686  ;  I  also  refer 
particularly  to  Doe  d.  Cole  v.  Goldsmith,  2  Marshall  517; 
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,S.  0.  7  Taunt.  209 :  and  Doe  d.  Code  v.  Cooper,  1  East 
229;  Wright  v.  Pearson,!  Ed.  119,  S.  G  ,  Ambler,  SoS. 
and  Mills  v.  Seward,  1  J.  &  H.  733.  I  also  refer  upon  the 
former  part  of  the  devise  to  Richards  v  .Bergavenny,  2 
Vern.  314;  Doe  d.  Gannon  v.  Rucastle,  8  C.  B.  876; 
and  upon  the  importance  of  adhering  to  the  rule  in 
Shelley's  Case,  to  the  judgment  of  Cairns,  L.  C,  in  Boiuen 
V.  Lewis,  L.  K.  9  App.  Cas.  907. 

I  do  not  feel  pressed  by  Greenwood  v.  Verdon,  1  K.  &  J. 
74,  as  affecting  this  will.  Two  points  of  distinction  at  least 
differ  that  case  from  this.  The  words  there  dealt  with 
were  "  dying  without  issue,"  which  require  a  less  demon- 
strative context  in  order  to  modify  their  import  than  does 
the  technical  expression  "  heirs  of  the  body"  :  Lees  v.  Mosley^ 
1  Y.  &  C.  Ex.  589,  and  in  Greenwood  v.  Verdon,  it  was 
held  that  a  personal  benefit  was  intended  to  the  executory 
devisees,  which  cannot  be  argued  here,  as  words  importing 
transmissible  interest  are  conjoined  with  the  devise  to  the 
surviving  brothers  and  sisters. 

I  may  add  thr.t  thorgh  the  will  be  read  as  providing  that 
in  case  the  fir^t  taker  has  no  heirs  of  the  body  living  at 
his  death,  then  the  devise  over  is  to  take  effect,  but  if  he 
has  such  heirs  then  living  the  devise  over  is  defeated 
notwithstanding  a  subsequent  failure  of  descendants  yet  I 
do  not  see  that  this  construction  would  change  the  result 
as  to  the  grandson  being  tenant  in  tail.  In  this  view  there 
is  no  restriction  in  the  limits  of  the  lineal  succession. 
"Heirs  of  the  body"  would  not  then  indicate  a  particular 
class  or  generation  of  such  issue,  but  would  comprehend 
the  whole  inheritable  succession  in  due  course  beginning, 
from  its  proper  terminus  a  quo,  i.  e.,  the  death  of  the 
testator  before  which  there  can  be  no  "  heir"  in  its  proper 
and  actual  sense.  Upon  this  aspect  of  the  will  I  refer  to 
Richards  v.  Bergavenny,  2  Vern.  324;  Jones  v.  Morgan,  1 
Bro.  C.  C.  219  ;  Duhher  d.  Trollope  v.  Trollope,  Ambl. 
453  ;  >Sf.  C'.,  Lee  temp.  Hard.  160  ;  Doe  v.  Goff,  16  East.  406, 
and  the  comments  of  Mr.  Hayes  upon  that  case  in  his 
"  Enquiry  into  the  effect  of  limitations  to  heirs  of  the  body 
in  devises"  :  Hayes  on  Limitations,  pp.  129-131, 
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I  think  that  it  should  be  declared  that  the  vendor  can 
make  a  good  title,  and  that  the  judgment  below  should  be 
reversed  ,^with  costs. 

Ferguson,  J. — The  difficulty  between  the  parties  to  this 
petition  arises  solely  in  respect  to  the  meaning  of  the  first 
clause  of  the  will  of  the  late  Mary  Cleator,  which  bear^ 
date  the  13th  day  of  January,  1864. 

The  petitioner  claims  to  be  entitled  to  the  lands  in 
question  in  fee  simple  or  in  fee  tail  by  virtue  of  the  pro- 
visions of  this  will.  He  is  the  grandson  of  the  testatrix 
named  in  the  first  paragraph  of  the  will.  This  clause  or 
paragraph  is  as  follows : — 

[The  learned  Judge  here  read  the  first  clause  of  the  will 
set  out,  supra.] 

Counsel  agreed  in  saying  that  no  other  clause  or  part  of 
the  will  casts  any  light  upon  or  in  respect  to  the  meaning 
to  be  given  to  the  words  of  the  clause,  and  in  this  I  think 
they  were  right. 

The  respondent  objects  to  the  title  of  the  petitioner  on 
the  ground  that  this  devise  does  not  confer  upon  the 
petitioner  an  estate  in  fee  tail  in  the  lands,  and  also  upon 
the  ground  that  even  if  it  does,  a  certain  conveyance  made 
by  the  petitioner  and  his  wife  (to  bar  dower)  bearing  date 
the  18th  day  of  May,  1880,  to  one  James  Hunter,  of  the 
same  lands,  did  not  operate  so  as  to  pass  an  estate  in  fee 
simple,  and  that  a  certain  other  conveyance  of  the  lands 
made  on  the  4th  day  of  November,  1880,  by  the  said  James 
Hunter  and  his  wife  (to  bar  dower)  did  not  pass  the  estate 
in  fee. 

The  only  information  there  is  regarding  these  convey- 
ances going  to  shew  that  they  or  either  of  them  are  difier- 
ent  from  the  ordinary  conveyance,  is,  that  it  is  stated  in 
the  petition  that  the  former  one  was  for  the  purpose  of  a 
security  only.  The  only  argument  was  in  respect  to  the 
meaning  of  the  clause  of  the  will  above  set  forth. 

If  the  words  of  the  gift  had  ended  with  the  words  and 
after  his  death  to  the  heirs  of  his  body,"  it  seems  plain  that 
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this  would  have  been  under  the  rule  in  Shelley's  Case  a 
gift  of  an  estate  in  fee  tail.  The  additional  words,  "  should 
he  leave  any  such  heirs,"  and  the  gift  over  in  the  event  of 
his  leaving  no  such  heirs  seem  to  have  created  the  diffi- 
culty or  doubt  which  gave  rise  to  the  petition. 

In  the  case  of  Jordan  v.  Adams,  9  C.  B.  N.  S.  at  497, 
C.  J.  Cockburn  said  :  "  I  take  the  effect  of  the  authorities 
on  this  subject  clearly  to  be,  that,  when  land  is  devised 
to  a  man  for  life,  with  remainder  to  his  heirs,  or  the 
heirs  of  his  body,  no  incident  superadded  to  the  estate 
for  life,  however  clearly  shewing  that  an  estate  for  life 
merely,  and  not  an  estate  of  inheritance  was  intended 
to  be  given  to  the  first  donee,  nor  any  modification  of 
the  estate  given  to  the  heirs,  however  plainly  incon- 
sistent with  an  estate  of  inheritance,  nor  any  declaration 
however  express  or  emphatic  of  the  devisor,  can  be  allowed, 
either  by  inference  or  by  the  force  of  express  direction,  to 
qualify  or  abridge  the  estate  in  fee,  or  in  tail,  as  the  case 
may  be,  into  which,  upon  a  gift  to  a  man  for  life,  with 
remainder  to  his  heirs,  or  to  the  heirs  of  his  body,  the  law 
inexorably  converts  the  entire  devise  in  favour  of  the 
ancestor,  notwithstanding  the  clearest  indication  of  the 
intention  of  the  donor  to  the  contrary  and  after  referring 
to  a  large  number  of  authorities,  the  learned  Judge  said 
that  the  same  would  be  the  case,  even  though  the  devisor 
should  expressly  declare  that  the  heirs  should  take  by 
purchase  and  not  by  descent ;  and  that  such  a  declaration 
would  be  set  aside  as  unavailing."  Further,  on  p.  499,  the 
learned  Judge  said  :  "  When  once  the  donor  has  used  the 
terms  'heirs,'  or  'heirs  of  the  body,'  as  following  on  an 
estate  of  freehold,  no  inference  of  intention,  however 
irresistable  ;  no  declaration  of  it,  however  explicit,  will 
have  the  slightest  effect.  The  fatal  words  once  used,  the 
law  fastens  upon  them  and  attaches  to  them  its  own  mean- 
ing and  effect  as  to  the  estate  created  by  them,  and  rejects, 
as  inconsistent  with  the  main  purpose  which  it  inexorably 
and  despotically  fixes  on  the  donor,  all  the  provisions  of 
the  will  which  would  be  incompatible  with  an  estate  of 
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inheritance,  and  which  tend  to  show  that  no  such  estate 
was  intended  to  be  created;  although,  all  the  while, 
it  may  be  as  clear  as  the  sun  at  noon-day,  that  by  such  a 
construction  the  intention  of  the  testator  is  violated  in 
every  particular."  And  further  on  he  says  that  such  is 
the  principle  invoked  in  the  cases  of  Perrin  v.  Blake, 
Burr.  2579;  Jesson  v.  Wright,  2  Bli.  1,  and  Roddy  v. 
Fitzgerald,  6  H.  L.  C.  823. 

In  that  case  there  were  differences  of  opinion,  the  Court 
was  equally  divided  ;  but  so  far  as  I  can  glean  from  the 
report  of  the  case,  the  other  members  of  the  Court  did 
not  dissent  from  this  statement  of  the  law  made  by  the 
Chief  Justice,  who,  however,  was  of  the  opinion  that,  in 
that  case  an  estate  tail  was  not  created,  saying ;  "  But 
although  the  rule  thus  established  is  inflexible  to  the 
extent  I  have  stated,  there  is,  nevertheless,  one  quarter 
from  which  it  permits  light  to  be  let  in,  and  effect  to  be 
given  to  the  real  intention  of  the  testator  :  this  is  where 
by  some  explanatory  context,  having  a  direct  and  imme- 
diate bearing  upon  the  term  "heirs"  or  "heirs  of  the  body," 
the  devisor  has  clearly  intimated  that  he  has  not  used  these 
words  in  their  technical,  but  in  their  popular  sense,  viz. : 
that  of  sons,  daughters,  or  children,  as  the  case  may  be." 
For  an  illustration  of  this  branch  of  the  rule,  the  learned 
Judge  referred  to  the  language  of  Lord  Brougham  in 
Fetherstone  v.  Fetherstone,  3  CI.  &  F.  67  :  "  If  there  is 
a  gift  to  A.  and  the  heirs  of  his  body,  and  then,  in 
continuation,  the  testator  referring  to  what  he  has  said, 
plainly  tells  us  that  he  has  used  the  words  'heirs  of 
the  body '  to  denote  A.'s  first  and  other  sons,  then  clearly 
the  first  taker  would  only  take  a  life  estate." 

In  the  will  under  consideration  in  Jordan  v.  Adams, 
there  was  a  direction  following  immediately  upon  the 
devise  to  the  heirs  male  of  the  body  that  they  should  take 
in  such  parts,  proportions,  manner,  and  form,  and  amongst 
them  as  the  said  William  Jordan,  their  father,  should 
direct,"  and  the  Chief  Justice  was  of  the  opinion  that  the 
testator  had  thereby  given  his  own  ke}^  to  the  meaning 
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heirs  male  of  the  body  of  William  Jordan,"  namely  those 
heirs  male  of  the  body  of  William  Jordan,  of  whom  William 
Jordan  was  the  father,  that  is  the  sons  of  William  Jordan. 
Other  members  of  the  Court  were  of  opinion  that  even 
this  was  not  sufficient  to  take  the  case  out  of  the  rule. 

In  Jordan  v.  Adams,  there  was  a  gift  over  "  in  default 
of  such  issue."  This  did  not  embarrass  the  learned  Chief 
Justice,  for  he  said  the  "issue"  spoken  of  were  the  same  as 
were  previously  spoken  of  as  "  heirs  male  of  the  body." 

Two  of  the  learned  Judges  were  of  the  opinion  that 
Jordan  took  a  life-estate  only,  and  two  that  he  took  an 
estate  tail.  The  Chief  Justice  being  of  the  opinion  that 
he  took  only  a  life  estate. 

Now  looking  at  the  will  in  the  present  case  I  do  not 
perceive  that  there  is  any  explanatory  context  having  a 
direct  and  immediate  bearing  upon  the  words  "  heirs  of  the 
body"  used  by  the  testator,  or  that  the  devisor  has  clearly 
intimated  that  he  did  not  use  these  words  in  their  technical 
sense.  After  having  examined  the  will  as  carefully  as  I 
have  been  able,  I  am  of  the  opinion  that  there  is  no  context 
cont  lined  in  the  will  having  a  direct  and  immediate  bearing 
upon  the  terms  that  she  employed,  whereby  the  testatrix 
intimated  that  she  did  not  use  the  words  in  their  technical 
sense.  She  did  not,  so  far  as  I  have  been  able  to  perceive  by 
any  context,  place  any  interpretation  upon  the  words  show- 
ing that  she  intended  to  use  them  in  a  sense  differing  from 
their  technical  sense,  and  in  all  the  cases  that  I  have 
examined  in  which  it  has  been  held  that  such  words  were 
used  in  a  sense  different  from  their  technical  sense,  such 
interpretation  or  means  of  interpretation  are  afforded  by 
the  context  of  the  will,  or  some  part  or  parts  of  the  context. 
It  seems  to  me  from  the  authorities  that  the  gift  over  does 
not  afford  such  interpretation,  or  the  means  of  it.  What 
may  be  said  is  this  :  that  by  the  words  the  testatrix  em- 
ployed, there  is  'good  ground  for  the  opinion  that  her  inten- 
tion, in  fact,  was  to  make  three  gifts,  "  one  absolute,  and  to 
the  petitioner  for  life  :  another  contingent,  and  in  fee  to 
the  children  of  the  petitioner  who  might  survive  him :  and 
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another  contingent  and  in  fee  to  the  brothers  and  sisters, 
in  default  of  such  issue,  which  if  the  gifts  were  properly- 
made  would  present  a  case  such  as  that  of  Ladingtan  v. 
Kime,  1  Salk.  224  Ld.  Raymond,  208,  which  has  sometimes 
been  called  a  contingency  with  a  double  aspect.  But  even 
if  it  were  assumed  that  such  was  in  fact  her  intention,  that 
would  not,  according  to  the  authorities,  as  I  understand 
them,  be  a  sufficient  reason  for  concluding  that  the  words 
employed  should  not  be  construed  according  to  their 
technical  meaning. 

A  peculiarity  exists,  and  some  difficulty  arises  by  reason 
of  the  w^ords,  "should  he  leave  any  such  heirs  him  sur- 
viving," occurring  immediately  after  the  words  "  heirs  of 
his  body."  The  case,  Richards  v.  Bergavenny,  2  Vern. 
324,  (for  a  reference  to  which  I  am  indebted  to  the  Chan- 
cellor) decided  that  the  limitation  of  the  estate  to  Lady 
Bergavenny  and  such  heir  of  her  body  as  should  be  living 
at  her  death,  with  remainder  over,  for  want  of  such  heir, 
was  an  estate  tail :  and  it  is  also  there  said  that  the  use  of 
the  word  "  heir"  in  the  singular  number  did  not  make  any 
difference. 

After  perusing  a  large  number  of  authorities,  I  have 
arrived  at  the  opinion  that  by  the  gift  in  this  will,  the 
petitioner  took  an  estate  in  fee  tail,  and  I  apprehend  that 
the  conveyances  mentioned  in  the  petition,  operated  as  a 
disentailing  assurance. 

I  think  the  judgment  should  be  for  the  petitioner. 


G.  A.  B. 
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Cook  v.  Edwards. 


Landlord  and  tenant — Covenants — Bringing  new  land  into  cultivation — 

Fencing. 

A  lessee  covenanted  that  during  the  term  he  "will  cultivate,  till,  manure, 
and  employ  such  part  of  the  demised  premises  as  is  now,  or  shall 
hereafter  be  brought  under  cultivation  in  a  good,  husband-like, 
and  proper  manner,  and  shall  not  nor  will  during  the  said  term 
cut  any  standing  timber  upon  the  said  lands  except  for  rails  or 
buildings  on  the  said  demised  premises  and  also  shall  and  will  suflS- 
ciently  repair  and  keep  repaired  the  erections  and  buildings,  fences,  and 
gates  erected  or  to  be  erected  upon  the  said  premises  :  the  said  lessor 
finding  or  allowing  on  the  premises  all  rough  timber  for  the  same,  or 
allowing  the  said  lessee  to  cut  and  fell  so  many  timber  trees  upon  the 
said  premises  as  shall  be  requisite. "  The  lessor  having  brought  an 
action  on  the  above  covenant  claiming  damages  against  the  lessee  on 
the  ground  that  he  had  converted  certain  pasture  into  arable  land, 
which,  however,  the  jury  found  was  an  act  of  proper  husbandry, 
whereupon  judgment  was  entered  for  the  defendant.  On  motion  for  a 
new  trial, 

JSeld,  that  the  lessee  was  at  liberty  under  the  lease  to  bring  further  parts 
of  the  demised  premises  into  cultivation  without  the  landlord's  assent, 
and  to  fence  the  same  without  his  assent,  if  it  was  a  reasonable  and 
proper  thing  to  do  in  the  course  of  good  and  judicious  husbandry,  and 
there  was  nothing  to  indicate  that  the  landlord  was  to  control  the  use 
of  the  timber  so  as  that  he  might  limit  it  to  the  buildings,  fences,  and 
erections  existing  at  the  date  of  the  lease. 

This  was  an  action  brought  by  George  Cook  against 
Anthony  Edwards,  for  an  account  of  damages  alleged  by 
him  to  have  been  sustained  by  reason  of  breaches  by 
the  defendant  of  the  covenants  contained  in  a  lease 
dated  August  31st,  1880,  whereby  he  demised  to  the  defen- 
dant certain  lands  therein  mentioned,  by  reason  of  which 
breaches  the  plaintiff  was  under  the  lease  entitled  to 
determine  the  same  and  re-enter  on  the  premises,  and  for 
an  injunction  restraining  further  breaches,  and  for  occupa- 
tion rent,  and  mesne  profits  since  the  commencement  of 
the  action  and  further  relief. 

The  words  of  the  covenants  in  the  lease  so  far  as  it  is 
necessary  to  set  them  out  for  the  purposes  of  the  present 
report  were  as  follows  : 
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"  And  that  the  said  lessee  will  during  the  said  term,  cultivate,  till, 
manure,  and  employ  such  part  of  the  said  demised  premises  as  is  now,  or 
shall  hereafter  be  brought  under  cultivation,  in  a  good,  husband-like,  and 
proper  manner,  so  as  not  to  impoverish  or  injure  the  soil,  and  plough  said 
land  in  each  year  during  the  said  term  six  inches  deep  and  at  the  end  of 
said  term  will  leave  the  said  land  so  manured  as  ^aforesaid  *  *  and 
will  preserve  all  orchard  and  fruit  trees  (if  any)  on  the  said  premises  from 
waste,  damage,  or  destruction  *  *  And  will  keep  clear  and  in  good 
repair  all  drains  and  ditches  on  the  said  lands.  And  shall  not  nor  will 
during  the  said  term  cut  any  standing  timber  upon  the  said  lands,  except 
for  rails  or  for  buildings  upon  the  said  demised  premises  or  for  firewood 
upon  the  premises,  and  shall  not  allow  any  timber  to  be  removed  from  ofif 
the  said  premises  ;  and  also  shall  and  will,  at  the  costs  and  charges  of  the 
said  lessee  well  and  sufficiently  repair  and  keep  repaired  the  erections  and 
buildings,  fences,  and  gates  erected  or  to  be  erected  upon  the  said 
premises  :  the  said  lessor  finding  or  allowing  on  the  said  ^premises  all 
rough  timber  for  the  same  or  allowing  the  said  lessee  to  cut  and  fell  sO' 
many  timber  trees  upon  the  said  premises  as  shall  be  requisite." 

The  action  was  tried  at  Chatham  on  October  16thy 
1884,  before  Toms,  J.,  Local  Judge,  acting  for  Wilson,  C. J., 
and  a  jury,  when  a  verdict  was  found  for  the  defendant 
and  judgment  thereupon  entered  for  him. 

Gn  December  18th,  1884,  J.  K.  Kerr,  Q.C..  moved  for  and 
obtained  an  order  nisi,  setting  aside  the  verdict  on  the 
ground  of  misdirection,  and  on  other  grounds,  or  for  a 
new  trial,  and  on  February  24th  and  25th,  1885,  motion  to* 
make  the  same  absolute,  was  argued. 

J".  K.  Kerr,  Q.C.,  for  the  plaintiff,  cited  Gamphell  v. 
Shields,  44  U.  C.  E.  449  ;  Leighton  v.  Medley,  1  0.  R.  207 
Fickard  v.  Wixon,  24  U.  C.  R.  416;  Wixon  v.  Pickard^ 
25  U.  C.  R.  307  ;  Borgnis  v.  Edwards,  2  F.  &  F.  Ill  ; 
Gauge  v.  Lockwood,  2  F.  &  F.  115  ;  Flatt  on  Leases,  208  ; 
Elliott  V.  Watkins,  1  Jones  Jr.  Exch.  R.  308 ;  Crozier  v 
Tabh,  26  C.  P.  869  ;  Drake  v.  Wigle,  22  C.  P.  341 ' 
Emmett  v.  Quinn,  7  A.  R.  306. 

Falconbridge,  for  the  defendant,  cited  Doe  v.  Jones,  4 
B.  &  Ad.  126  ;  Doe  v.  Earl  of  Burlington,  5  B.  &  Ad.  507; 
Rose.  N.  P.,  14th  ed.  p.  326  ;  Jones  v.  Ghappell,  L.  R.  20 
Eq.  539  ;  Campbell  v.  Shields,  44  U.  C.  R.  449 ;  Lundy  v. 
Tench,  16  Gr.  597;  Doe  v.  Bond,  5  B.  &  C.  |855  ;  Leith's^ 
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Blackst  2nd  ed.  p.  304  seq  ;  Jackson  <^  Gross,  Landlord  and 
Tenant  in  Pensylvania,  sec.  104  ;  Piatt  on  Leases,  vol  2,  p- 
189  ;  Woodfall,  Landlord  and  Tenant,  11th  ed.  pp.  551, 
568. 

May  21st,  1885.  Boyd,  C. — The  lease  is  dated  August 
31st,  1880,  and  is  for  a  term  of  twenty-one  years  and  one 
month  from  August  31st,  1880,  at  a  rent  of  $300  yearly. 

The  following  breaches  of  covenant  are  complained  of 
in  the  pleadings  : 

(1)  The  defendant  has  failed  to  cultivate,  till,  manure 
and  employ  such  part  of  the  demised  premises  as  at  the 
date  of  the  lease  was  under  cultivation  in  a  good,  husband- 
like, and  proper  manner,  so  as  not  to  impoverish  or  injure 
the  soil. 

(2)  He  has  not  cropped  the  same  by  a  regular  rotation 
of  crops  in  a  proper  farmer-like  manner. 

(3)  He  has  not  preserved  all  orchard  and  fruit  trees  on 
said  farm  from  waste,  damage,  and  destruction,  but  has 
destroyed  a  large  number  of  such  trees. 

(4)  He  has  cut  standing  timber  upon  said  lands  for 
purposes  other  than  those  specified  in  the  said  lease  and 
has  removed  timber  theref/^jm. 

(5)  He  has  not  kept  clear  and  in  good  repair  all  drains 
and  ditches  upon  the  said  lands. 

(6)  He  has  not  repaired  and  kept  in  repair  the  erections, 
buildings,  fences,  and  gates  upon  the  said  premises  as  by 
the  lease  required. 

(7)  He  has  torn  down  and  removed  fences  upon  the 
vsaid  lands  and  has  enclosed  portions  of  the  permanent 
pasture  land  in  a  separate  field  and  has  cut  down  and  used 
up  valuable  timber  for  posts  and  for  manufacturing  into 
boards  to  fence  and  has  fenced  in  such  pasture  land  with 
the  arable  land  and  has  not  provided  for  the  plaintiff 
pr-oper  pasturage  for  a  horse,  and  in  reducing  the  pasture 
land  has  deprived  the  plaintiff  of  pasture  land  and  has 
unduly  curtailed  the  right  of  pasturage  by  said  lease 
reserved  to  the  plaintifi*,  and  has  suffered  pigs,  sheep,  and 
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other  cattle  to  run  at  large  in  the  orchard  on  said  land  to 
the  great  and  permanent  injury  o£  the  said  orchard  and 
the  fruit  trees  therein,  and  has  broken  up  and  destroyed 
permanent  pasture  land  and  converted  a  portion  thereof 
into  arable  land,  and  has  cut  down  and  destroyed  valuable 
shade,  ornamental,  and  other  trees  upon  said  land,  and  has 
otherwise  committed  waste  thereon  whereby  the  plaintiff's 
interest  and  reversion  in  said  land  is  greatly  injured. 

An  injunction  is  also  claimed  against  the  defendant, 
because  he  threatens  ani  intends  to  break  up  and  destroy 
further  premanent  pasture  land  and  otherwise  commit  acts 
of  waste. 

The  action  was  begun  on  April  26th,  1884.  The  defen- 
dant asked  a  jury  trial  and  the  verdict  was  in  the  defen- 
dant's favour. 

The  plaintiff* now  objects  to  the  verdict  on  four  grounds  : 

(1)  As  touching  the  non-preservation  of  the  fruit  trees 
in  the  orchard. 

(2)  As  to  cutting  of  oak  trees  on  pasture  land  and  bring- 
ing it  under  cultivation. 

(8)  As  to  drains  and  ditches  not  being  kept  in  repair. 

(4)  As  to  cutting  of  timber  for  purpose  of  bringing  a 
larger  part  under  cultivation  and  breaking  up  pasture  land, 
as  to  which  an  injunction  is  asked  against  its  threatened 
repetition  and  continuance. 

It  was  argued  that  there  was  no  power  under  the  lease  to 
bring  a  larger  part  of  the  land  under  cultivation  than  was 
under  tillage  at  the  date  of  the  lease  without  obtaining  the 
lessor's  consent,  and  no  power  to  erect  new  fences  or  change 
old  ones  without  the  like  consent.  The  defendant  contends 
the  contrary  of  this  and  relies  on  the  jury  having  found 
that  the  breaking  up  of  the  pasture  land  was  an  act  of 
proper  husbandry,  and  also  on  the  further  fact  that  the 
trees  cut  down  and  complained  of  were  used  in  fencing  the 
new  part  so  brought  under  cultivation. 

The  defendant  further  contends  that  there  was  no 
specific  objection  to  the  Judge's  charge  as  to  the  fruit 
trees  and  the  drains,  and  that  the  verdict  is  substantially 
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right  as  to  there  being  no  damage  sustained  by  the  plain- 
tiff in  regard  either  to  orchard  or  drains. 

The  action  is  one  for  damages  and  an  injunction,  and 
not  for  the  recovery  of  the  land  as  upon  a  right  to  re-enter. 
The  only  damages  for  which  the  plaintiff  could  now 
recover  w^ould  be  for  damages  to  his  revereion.  The  onus 
is  on  him  to  shew  clearly  that  the  tenant  with  a  yet 
unexpired  term  of  fifteen  years  has  so  acted  as  to  injure 
the  plaintiff  in  his  reversion. 

I  think  that  the  proper  construction  of  the  lease  implies 
that  the  lessee  was  at  liberty  to  bring  further  parts  of  the 
demised  premises  into  cultivation  without  the  landlord's 
assent,  and  to  fence  the  same  without  his  assent,  that  is 
to  say,  if  it  was  a  reasonable  and  proper  thing  to  do  in  the 
<;ourse  of  good  and  judicious  husbandry  so  to  enlarge 
the  arable  area  of  the  farm,  the  right  to  do  this  existed 
without  the  lessor's  assent.  The  lease  contemplates  the 
extension  of  the  arable  land  but  does  not  impose  any 
<iondition  thereon,  such  as  an  assent  from  the  landlord. 
Nor  can  I  read  the  clause  relating  to  fencing  and  repairs 
as  indicating  that  the  landlord  was  to  control  the  user  of 
the  timber,  so  that  he  might  limit  it  to  the  buildings^ 
fences,  and  erections  existing  at  the  date  of  the  lease.  The 
covenant  is  that  the  lessee  "  shall  and  will  at  his  own  costs 
and  charges  repair  and  keep  repaired  the  erections  and 
buildings,  fences,  and  gates  erected,  or  to  be  erected,  upon 
the  said  premises,  the  said  lessor  finding  or  allowing  on 
the  said  premises  all  rough  timber  for  the  same  or  allowing 
the  said  lessee  to  cut  and  to  fell  so  many  timber  trees  upon 
the  said  premises  as  shall  be  requisite."  That  is  to  be  read 
^s  if  the  word  "  hereby  "  were  inserted  before  "  allowing." 
It  is  intended  to  intimate  by  that  clause  that  the  lessor 
permits  the  use  as  occasion  arises  of  the  timber  for  such 
purposes. 

The  case  of  Tucher  v.  Linger,  21  Ch.  D.  18,  30. 
is  a  good  deal  in  point,  as  shewing  that  the  doing  of  the 
repairs  was  not  conditional  on  the  landlord  finding  the 
materials. 
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The  other  matters  are  of  the  most  trivial  character. 
Three  or  four  young  apple  trees  were  injured  by  pigs  and 
died.  They  were  replaced  by  other  trees  of  a  much  better 
kind  by  the  lessor.  One  forty  years  old  apple  tree  was 
smothered  by  a  heap  of  manure,  after  the  knowledge  of 
w^hich  the  landlord  took  rent  twice  from  the  tenant  with- 
out complaint.  The  ditches  have  been  cleared  from  time 
to  time  and  kept  in  good  repair  sufficient  for  all  the  pur- 
poses of  the  farm.  The  jury  have  found  upon  fthe  facts 
that  there  was  no  waste  and  no  damage  to  the  reversion 
for  any  small  complaints  of  this  kind,  and  I  do  not  think 
the  Judge's  charge  which  is  complained  of  should  be 
microscopically  examined  with  a  view  to  reinstate  this 
action  for  another  costly  trial.  A  jury  from  the  neighbour- 
hood were  very  much  better  judges  than  we  can  be  of 
such  a  case  as  this,  and  I  think  the  verdict  and  judg- 
ment below  should  not  be  disturbed. 

The  judgment  is  affirmed,  with  costs. 

Proudfoot,  J. — The  lease  contains  covenants  by  the 
lessee  to  cultivate  such  part  of  the  demised  premises  as 
were  then,  or  shall  hereafter  he  brought  under,  cultivation 
&c.  There  is  nothing  here  requiring  the  assent  of  the 
lessor,  and  so  long  as  the  newly  ,  taken  in  land  was  not 
done  in  such  a  way  as  to  constitute  waste  the  tenant  was 
doing  no  wrong  in  bringing  some  more  land  under  cultiva- 
tion.   And  the  jury  have  found  that  there  was  no  waste. 

The  jury  have  also  found  that  the  defendant  worked  the 
place  in  a  proper  farmer-like  mannner. 

Some  fruit  trees  have  been  destroyed,  and  perhaps  in  this 
respect  the  defendant  offended  against  his  covenant  to 
preserve  them  fron  destruction.  But  he  has  replaced  them 
by  other  and  better  ones,  and  the  plaintiff  must  be  taken 
to  have  waived  his  right  to  claim  damages  by  accepting 
rent  after  knowledge  of  the  destruction.  It  does  not 
appear  that  the  reversion  will  be  injured  by  what  has 
taken  place. 
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The  tenant  was  at  liberty  to  cut  standing  timber  for 
rails,  buildings,  and  firewood,  and  he  does  not  seem  to  have 
gone  beyond  this. 

The  tenant  covenants  to  repair  the  buildings,  fences, 
and  gates  erected,  or  to  he  erected,  the  lessor  finding  or 
allowing  on  the  premises  timber  for  the  same  or  allowing 
the  lessee  to  cut  and  fell  so  many  timber  trees  as  should 
be  requisite.  There  is  nothing  here  requiring  the  land- 
lord's assent.  A  llowing  to  cut  or  fell,  is  a  present  allow- 
ance, a  permission  granted  by  the  signing  of  the  lease  itself 

The  covenant  to  repair  the  drains  and  ditches  does  not 
seem  to  have  been  violated.  There  is,  it  is  true,  a  conflict 
of  evidence  on  the  subject,  but  the  jury  have  found  for  the 
defendant. 

I  need  not  add  anything  further  as  I  concur  in  the 
views  the  Chancellor  has  expressed. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

Woodward  v.  Clement  et  al. 

Patent  law — Infringement — Mechanical  equivalent — Combination, 

Where  in  an  action  to  restrain  infringement  of  a  patent,  brought  against 
C,  and  H.  who  had  been  employed  as  a  workman  by  C,  it  appeared 
that  the  only  portion  of  the  defendants'  combination,  which  was  not 
identical  with  the  plaintiff's  patented  machine  was  a  mere  variation  in 
arrangement,  or  a  mechanical  equivalent  of  a  corresponding  portion  of 
the  plaintiff's  machine — a  device  containing  no  element  of  invention, 
but  effecting  the  same  purpose  by  a  slightly  different  method. 

Held,  that  the  plaintiff  was  entitled  to  judgment  for  an  injunction  against 
both  defendants,  but  to  a  reference  as  to  damages  only  as  against  0. 

Quaere,  whether  it  is  correct  to  say  that  there  can  be  no  infringement  of 
a  combination  unless  the  whole  be  pirated. 

This  was  an  action  brought  by  Robert  Woodward  against 
Clement  &  Co.  and  W.  J.  Henderson,  claiming  damages  for 
the  infringement  of  a  certain  patent  of  invention  by  the 
defendants,  and  an  injunction  to  restrain  the  same  under 
the  circumstances  which  are  sufficiently  set  out  in  the 
judgment. 

The  action  was  tried  on  October  23rd,  1885,  in  Toronto, 
before  Proudf oot,  J. 

Maclaren,  for  the  plaintiff,  cited  Curtis  on  Patents, 
4th  Ed.  s.  332 ;  Sellers  v.  DicJdnson,  5  Exch.  312. 

Miller  for  the  defendants  Clement  &  Co.  referred  to 
Walker  on  Patents,  sees.  349,  352,  359  ;  Goodeve's  Patent 
Cases,  Ed.  1884,  p.  144  :  Curtis  v.  Piatt,  3  Ch.  D.  135  n ; 
Le  Fever  v.  Remington,  13  Fed.  R.  86  ;  Clark  v.  A  die,  L. 
R.  10  Ch.  667,  2  App.  Cas.  315  ;  Lister  v.  Leather,  8  E. 
&  B.  1004  ;  White  v.  Fenn,  Goodeves  Patent  Cases,  499. 

Hall  for  the  defendant  Henderson  cited  Bump  on  Pat- 
ents, p.  231 ;  Curtis  on  Patents,  4th  Ed.  s.  290 ;  Delano  v. 
Scott,  1  Gilp.  Penn.  Dist.  C.  489  ;  Betts  v.  De  Vitre,  L.  R.  3 
Ch.  429  ;  United  Nickel  Co.  v.  Worthington,  13  Fed.  R 
392 ;  Walker  on  Patents,  p.  252  ;  Tyrrell  on  Patents^  p. 
149,  189. 
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November  11th,  1885.  Proudfoot,  J. — Action  for  in- 
fringement of  a  patent  for  "  Arnold's  Improved  Automatic 
Boiler/'  of  which  the  plaintiff  is  assignee.  The  action  is 
for  infringing  the  second  claim  in  the  specification  which 
is  for  "  the  combination  with  the  boiler  A  and  supply 
reservoir  C  of  the  condenser  K  covering  the  boiler  and 
having  an  open  bottom  which  rests  over  the  supply- 
reservoir."  Clement  is  the  person  who  has  caused  the 
articles  alleged  to  be  an  infringement  to  be  made,  and 
Henderson  is  the  workman  who  has  made  them  upon 
Clement's  order,  and  Avho  derives  no  benefit  from  them 
but  the  price  of  his  labor. 

There  is  no  doubt  that  the  boiler  and  condenser  of  tho 
defendants  Clement  &  Co.,  are  identical  with  the  plaintiff's. 
But  it  was  contended  that  the  supply  reservoir  was  differ- 
ent :  that  the  device  adopted  was  not  a  mechanical  equi- 
valent, and  unless  the  whole  combination  be  pirated  that 
there  is  no  infringement. 

The  plaintiff's  supply  reservoir  is  wider  than  the  bottom 
of  the  condenser  and  open  all  round,  so  that  the  condensed 
steam  dripping  from  the  condenser  falls  into  the  reservoir 
at  every  point  in  its  circumference. 

The  defendants'  reservoir  or  receiver  is  not  wider  than 
the  condenser,  and  a  rim  withf  a  slight  inclination,  or 
sloping  edge  with  channel,  attached  to  the  boiler,  is  made 
to  catch  the  condensed  steam  and  return  it  to  the  reser- 
voir at  one  aperture. 

I  think  this  is  a  mere  variation  in  arrangement,  or  a 
mechanical  equivalent  to  attain  the  same  end.  The  water 
drops  from  the  condenser  by  the  force  of  gravity,  and  the 
confining  it  to  one  aperture  in  returning  it  to  the  receiver 
is  a  device  containing  no  element  of  invention,  to  effect  the 
the  same  purpose  by  a  slightly  different  method.  In 
Johnson  v.  Boot,  reported  in  Curtis  on  Patents,  in  a  note 
to  sec.  332,  4th  ed.  p.  436,  Sprague,  J.,  explains  the  two- 
fold meaning  of  the  word  "  equivalent  "  in  patent  cases. 
He  says,  "You  wish  to  produce  a  pressure  downwards: 
well  it  can  be  done  by  a  spring,  or  it  can  be  done  by  a 
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weight.  A  machine  is  presented  to  a  person  conversant 
with  machines.  He  sees  that  the  force  applied  downward 
in  the  one  before  him  is  by  a  weight:  from  a  knowledge 
of  his  art  he  can  pass  at  once  to  another  force,  the  spring, 
to  press  it  downwards :  and  these  are  mechanical  equivalents. 
But  *  *  suppose  in  early  days  the  problem  was  to 
get  water  from  a  well  to  the  surface  of  the  earth.  One 
man  takes  a  rope  of  grass  and  draws  up  a  pail  of  water  ; 
another  would  see  that,  as  a  mechanical  equivalent,  a  rope 
of  hemp  would  accomplish  the  same  result.  But  suppose 
another  person  comes  and  for  the  first  time  invents  a  pump. 
That  is  equivalent  in  the  result  of  bringing  the  water  to 
the  surface  of  the  ground ;  in  that  respect  it  is  equivalent, 
as  producing  that  result,  to  hauling  it  up  by  a  rope.  But 
it  is  not  mechanically  equivalent ;  it  brings  into  operation 
very  different  powers  and  forces,  and  would  require  inven- 
tion to  introduce  it." 

In  Yates  v.  The  Great  Western  R.  W.  Co.,  2  A.  R.  226, 
Moss,  C.  J.,  says  at  p.  230 :  "  To  the  plaintiff  belongs  the 
credit  of  suggesting  a  method  by  which  the  end  of  keep- 
ing the  nut  in  its  place  could  be  attained,  and  its  great 
utility  is  established,  not  merely  by  argument,  but  by  a 
great  body  of  testimony.  What,  then,  is  this  method  ? 
Was  it  the  invention  of  any  new  and  useful  art,  machine, 
manufacture  or  composition  of  matter,  or  any  new  and  use- 
ful improvement  therein,  within  the  scope  and  meaning  of 
the  Patent  Laws  ?  *  *  But  the  difficulty  which  appears 
to  be  insuperable  is  that  there  is  no  invention." 

I  think  that  is  the  insuperable  difficulty  in  this  case. 

Being  of  that  opinion,  it  is  not  necessary  to  consider  the 
other  argument  that  there  can  be  no  infringement  of  a 
combination  unless  the  whole  be  pirated — a  proposition 
that  seems  to  require  some  qualification :  Sellers  v.  Dick- 
inson, 5  Exch.  312. 

The  defendant  Henderson  was  only  a  workman  em- 
ployed by  Clement,  and  he  is  not  liable  in  damages. 
Delano  v.  Scott,  1  Gilpin  489.  But  he  may  be  enjoined 
from  making  the  article.     Indeed,  the  ordinary  form  of 
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injunction  applies  not  only  to  the  principal,  but  to  his  ser- 
vants, workmen  and  agents. 

There  will  be  judgment  for  the  plaintiff — the  defendants 
will  be  enjoined  from  manufacturing  the  automatic  boiler 
having  the  combination  of  the  second  specification  of  the 
plaintiffs  patent,  and  an  enquiry  as  to  damages  against 
Clement,  the  plaintiff  to  have  costs  against  Clement,  but 
none  as  against  Henderson. 

A.  H.  F.  L. 


[CHANCERY  DIVISION.] 

Eattb  v.  Booth  et  al. 

Riparian  proprietor — Navigable  stream — Reservation  in  patent. 

J.  A,  wa8  the  p;  tentee  of  a  certain  water  lot  on  the  River  Ottawa,  and 
the  rlescriptioi,  in  the  patent  covered  the  lot  and  two  chains  distant  from 
the  shore,  but  a  reservation  was  contained  therein  "of  the  free  uses, 
passage  and  enjoyment  of,  in,  over,  and  upon  all  navigable  waters  that 
shall  or  may  be  hereafter  found  in  or  under,  or  be  flowing  through,  or 
upon  any  part  of  the  said  parcel  of  land  hereby  granted."  The  said 
water  lot  was  subsequently  conveyed  to  A.  R.  but  the  description 
in  the  deed  to  him  only  went  to  the  water's  edge. 

In  an  action  by  A.  R.  against  some  owners  of  saw-mills  on  the  river  above 
his  lot  to  prevent  them  from  throwing  saw  dust,  slabs,  &c.,  into  the 
river  to  his  detriment  in  the  use  of  his  water  lot.    It  was 

Held,  that  the  Ottawa  River  is  a  navigable  stream  in  fact,  and  a  riparian 
proprietor  as  such  would  therefore  only  be  entitled  to  the  water's  edge. 
The  reservation  in  the  patent  still  left  that  part  of  the  river  a  navigable 
stream,  and  did  not  convey  an  exclusive  right  to  the  grantee  of  the 
Crown,  and  the  conveyance  to  the  water's  edge,  did  not  carry  the  right 
further  than  to  that  edge.  It  is  only  by  the  special  grant  that  a  title 
passed  to  the  two  chains,  and  it  still  left  the  river  with  all  its  charac- 
teristics of  a  navigable  stream. 

The  plaintiff  also  set  up  that  he  had  a  right  by  prescription  to  keep  and 
use  a  boat  house  in  front  of  his  lot  without  being  interfered  with. 

Held,  that  any  structure  on  the  water  even  if  existing  for  twenty  years, 
would  be  an  interference  with  the  free  use  of  the  river  reserved  by 
the  Crown  and  the  right  to  so  interfere,  could  not  be  acquired  by  lapse 
of  time.  The  action  was  therefore  dismissed. 
Warin  v.  The  London,  cfcc,  Loan  and  Agency  Co.,  7  0.  R.  706,  dis- 
tinguished. 

This  was  an  action  brought  by  Antoine  Ratt^  against 
John  Rodolphus  Booth  and  several  other  mill  owners  on 
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the  Ottawa  River  to  prevent  them  from  throwing  their 
sawdust,  slabs,  &c.,  into  the  said  river. 

The  plaintiff's  statement  of  claim  set  out  that  the  saw- 
dust, slabs,  &c.,  collected  in  front  of  his  premises  on  the 
bank  of  the  river,  and  prevented  his  using  the  same  for 
his  boating  business  and  other  purposes,  which  he  had  the 
right  as  a  riparian  owner  to  do  without  being  interfered 
with,  and  claimed,  as  well,  that  he  had  acquired  such  a 
right  by  prescription  from  the  previous  user  for  such  pur- 
poses of  a  boat  house  which  he  had  there  constructed. 

The  defendants'  statements  of  defence  set  up  the  leave 
and  license  of  the  plaintiff,  a  right  by  prescription  after 
twenty  years'  uninterrupted  use,  and  that  the  channels 
and  river  were  vested  in  and  under  the  control  of  Her 
Majesty  the  Queen,  and  that  the  Attorney  General  was  a 
necessary  party. 

The  action  came  on  for  trial  at  the  Ottawa  Sittings  on 
April  30th,  and  May  1st,  1885,  before  Proudfoot,  J.,  when 
the  evidence  was  taken  and  part  of  the  argument  was 
heard,  and  was  then  adjourned  to  Toronto,  when  the  argu- 
ment was  finished  on  October  19th,  1885. 

At  the  trial  it  appeared  that  the  plaintiff  claimed  title 
through  one  Joseph  Aumond  who  was  the  patentee  from  the 
Crown,  and  whose  patent  covered  the  water  lot  and  two 
chains  out  into  the  Ottawa  Eiver  from  the  shore,  with  a 
reservation  "  of  the  free  uses,  passage,  and  enjoyment  of 
in,  over,  and  upon  all  navigable  waters  that  shall  or  may 
be  hereafter  found  on  or  under,  or  be  flowing  through  or 
upon  any  part  of  the  said  parcel  of  land  hereby  granted," 
while  the  deed  from  the  plaintifl"s  grantor  only  covered, 
the  water  lot  to  the  water's  edge. 

Counsel  for  the  defendants  admitted  that  if  the  plaintiff, 
by  reason  of  his  being  a  riparian  proprietor,  was  entitled 
to  the  two  chains  in  the  river,  granted  to  Aumond,  there 
should  be  a  reference  to  ascertain  the  damages,  and  to  that 
point  the  argument  was  principally  confined. 

Cassels,  Q.  C,  for  the  plaintifi".  The  grant  to  the 
patentee,  under  whom  the  plaintiff  claims,  covered  the 
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"water  out  to  the  distance  of  two  chains  from  the  water's 
edge,  and  although  the  deed  to  the  plaintiff  only  goes  to 
the  water's  edge,  still  the  plaintiff  contends  that  the  deed 
has  the  effect  of  conveying  all  the  patentee's  interest.  In 
any  event  the  evidence  shews  that  the  plaintiff  has  title  by 
possession. 

McCarthy,  Q.  C,  and  Christie,  for  the  defendants,  other 
than  Bronson  and  Weston.  The  Ottawa  river  is  a  navig- 
able stream  :  Dixon  v.  Snetzinger,  23  C.  P.  235  ;  Warin 
V.  The  London  &c.,  Loan  and  Agency  Co.,  7  0.  R.  706. 
A  grant  of  land  would  not  cover  the  bed  of  the  stream. 

o 

A  grant  of  water  lots  has  been  made  lawful  by  statute : 
23  Vic.  c.  2,  s.  35.  The  common  law  rule  does  not  apply, 
if  it  did,  the  lot  would  go  to  the  centre  of  the  stream  and 
at  right  angles  to  the  bank.  Here  the  patentee  held  under  a 
distinct  authority  with  a  reservation  in  favour  of  the  Crown, 
and  he  only  granted  to  the  plaintiff  to  the  water's  edge : 
Lord  V.  The  Commissioners,  (&c.,  of  Sidney,  12  Moo. 
P.  C.  497-8  ;  Angell  on  Watercourses,  7th  ed.  sees.  25,  2G  ; 
Robertson  v.  Watson,  27  C.  P.  579  ;  Cjook  v.  Corporation 
of  SeafortK  L.  R.  6  Ch.  553. 

GormuUy,  for  the  defendants  Bronson  and  Weston.  A 
grant  by  the  Crown  to  the  water's  edge  would  not  have 
extended  the  limit  to  the  middle  of  the  stream.  A  private 
grant  cannot  carry  it  further.  The  plaintiff  is  not  a 
riparian  owner :  Cochhurn  v.  Eager,  24  Gr.  412  ;  Giles  v. 
Campbell,  19  Gr.  226.  A  trespasser,  as  the  plaintiff  is, 
cannot  complain :  Rose  v.  Groves,  5  M.  &  G.  613. 

Cassels,  Q.  C,  in  reply.  In  Cochbnrn  v.  Eager,  supra, 
the  person  complaining  was  not  a  riparian  owner.  By 
the  act  of  the  Crown  the  banks  of  the  Ottawa  are  moved 
two  chains  into  the  river,  and  the  patent  and  deed  go  to 
that  edge.  Riparian  ownership  does  not  depend  on 
ownership  of  land.  The  plaintiff  having  the  right  of  user 
has  a  right  of  action.  If  refer  to  Coulson  Forbes' s  Law 
of  Waters,  p.  566 ;  Lyon  v.  Fishriiongers'  Co.,  1  App.  Cas. 
672;  Warin  y.  The  London,  &c..  Loan  and  Agency  Co.^ 
7  0.  R.  706. 
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November  11, 1885.  Proudfoot,  J. — The  Crown  granted 
to  Joseph  Aumond  on  December  24th,  1850,  a  parcel  of 
land  in  the  town  of  Bytown,  described  as  follows :  Com- 
mencing where  a  stone  monument  has  been  planted  on  the 
west  side  of  Metcalfe  street,  at  the  south-east  angle  of  the 
said  Avater  lot,  then  north  23°80'  west,  three  chains  more  or 
less  to  where  a  monument  has  been  planted  at  the  north- 
east angle  of  the  said  water  lot,  then  south  66°30'  west, 
four  chains  ten  links  more  or  less  to  a  point  in  the  Ottawa 
Biver,  two  chains  distant  from  the  shore,  then  southerly 
parallel  to  the  general  course  of  the  said  shore  to  a  point 
in  the  northern  limit  of  Cathcart  street  produced  on  a 
course  of  south  66°30'  west,  distant  two  chains  from  the 
aforesaid  shore  of  the  River  Ottawa,  then  north  66°30' 
east,  six  chains  ninety-six  links  more  or  less  to  the  place 
of  beginning. 

The  grant  contained  a  reservation  of  the  free  uses, 
passage  and  enjoyment  of,  in,  over,  and  upon  all  navigable 
waters  that  shall  or  may  be  hereafter  found  on  or  under, 
or  be  flowing  through  or  upon  any  part  of  the  said  parcel 
of  land  thereby  granted. 

By  deed  dated  January  23rd,  1867,  Amable  Prevost. 
who  claimed  under  Joseph  Aumond,  granted  to  Antoine 
Ratt^,  part  of  the  land  contained  in  that  grant  from  the 
Crown,  describing  it  as  being  composed  of  that  part  of 
water  lot  No.  1,  &c.,  (which  said  water  lot  was  by  the 
Crown  granted  to  Joseph  Aumond)  and  commencing  at  a 
point  ninety-nine  feet  from  the  boundary  stone  on  the 
north-west  side  of  said  water  lot,  thence  in  a  southerly 
direction  parallel  to  Sussex  street,  a  distance  of  ninety-nine 
feet  to  the  intersection  of  the  line  between  lots  numbers  3 
and  4,  as  laid  down  on  the  plan  of  the  sub-division  of  said 
water  lot  filed  in  the  Registry  office,  &;c.,  thence  along  the 
said  sub-division  line  produced  in  a  westerly  direction  132 
feet,  thence  southerly  parallel  to  Sussex  street,  ninety-nine 
feet  to  the  line  of  Cathcart  street,  thence  along  the  north- 
erly line  of  Cathcart  street  in  a  westerly  direction  to  the 
water's  edge  of  the  River  Ottawa,  thence  along  the  said 
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water's  edge  down  the  stream  in  a  northerly  direction  to 
the  line  of  Bolton  street,  and  thence  in  an  easterly  direc- 
tion to  the  place  of  beginning. 

The  evidence  in  this  case  was  taken  before  me  on  the 
80th  of  April  and  1st  of  May,  1885,  and  the  case  partially 
argued,  when  counsel  for  the  defendants  admitted  that  if 
plaintiff  had  a  title  to  the  two  chains  into  the  river  there 
must  be  a  reference  to  ascertain  the  damages.  That 
question  of  title  was  deferred  for  argument  to  a  future 
day,  and  was  argued  before  me  on  the  19th  of  October, 
1885. 

The  sole  question  is,  whether  the  plaintiff,  by  reason  of 
his  being  a  riparian  proprietor,  is  entitled  to  the  two 
chains  in  the  River  Ottawa  granted  to  Joseph  Aumond. 

It  has  been  held  that  the  common  law  rule,  as  to  the 
flux  and  reflux  of  the  tide  being  necessary  to  constitute  a 
navigable  river,  does  not  apply  to  our  great  lakes  and 
rivers  :  Gage  v.  Bates,  7  C.  P.  116  ;  Dixon  y.  Snetsinger, 
23  C.  P.  235,  and  these  decisions  are  binding  on  me  how- 
ever much  they  may  differ  from  the  English  law,  and  from 
a  great  number  of  American  cases  :  Goulson  Forbes' s 
Law  of  Waters,  58. 

The  rights  of  riparian  owners  on  the  banks  of  navigable 
rivers  do  not  depend  on  the  ownership  of  the  soil  of  the 
stream,  but  so  far  as  they  relate  to  a  natural  stream,  exist 
jure  naturae,  because  the  land  has  by  nature  the  advant- 
age of  being  washed  by  the  stream  :  Lyon  v.  Fishmongers' 
Co.,  1  App.  Gas.  662. 

In  a  navigable  river  the  soil  is  prima  facie  in  the 
Crown,  and  in  rivers  not  navigable  the  soil  is  presumed  to 
belong  to  the  riparian  owners  to  the  middle  line  of  the 
stream  :  Bickett  v.  Morris,  L.  R.  1  Sc.  App.  47.  But  this 
ownership  of  the  Crown  is  for  the  benefit  of  the  subject, 
and  could  not  be  used  in  any  way  so  as  to  derogate  from 
or  interfere  with  the  right  of  navigation  which  belongs  by 
law  to  the  subjects  of  the  realm :  Mayor,  &c.,  of  Colchester 
V.  Brooke,  7  Q.  B.  339. 

The  statute  23  Yic.  c.  2,  s.  35,  which  recites  that  doubts 
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had  been  entertained  as  to  the  power  vested  in  the  Crown 
to  dispose  of  and  grant  water  lots  in  the  harbours,  rivers, 
and  other  navigable  waters  in  Upper  Canada,  and  it  was 
desireable  to  set  at  rest  any  question  which  might  arise  in 
reference  thereto,  it  was  declared  and  enacted,  that  it 
had  been  heretofore  and  that  it  should  be  thereafter 
lawful  for  the  Governor-in-Council  to  authorize  sales,  or 
appropriations,  of  such  water  lots  under  such  conditions 
as  it  had  been  or  might  be  deemed  requisite  to  impose. 

In  Warin  v.  London,  <^c.,  Loan  and  Agency  Co.,  7  0. 
R.  706,  it  was  held  that  a  grant  of  a  water  lot  by  the- 
descriptioD,  "  land  covered  with  water,"  was  valid  to  pass 
to  the  grantee  and  his  representatives,  the  soil  and  the  jus 
publicum  for  navigation  and  the  like  in  the  water,  which 
could  be  built  upon,  filled  up,  or  otherwise  dealt  with  as 
might  be  thought  proper. 

The  Ottawa  is  a  navigable  stream  in  fact,  and  a  riparian 
proprietor  would  therefore  only  be  entitled  to  the  water's 
edge.  It  was  argued  that  the  grant  of  a  portion  of  the 
bed  made  it  private  property  of  the  grantee,  and  that 
by  his  conveyance  to  the  water's  edge  it  passed  so  much  of 
the  bed  of  the  stream  as  he  owned;  that  as  Warin  v. 
London  Loan,  <^c.,  Agency  Co.,  supra,  had  held  that  the 
grantee  of  the  Crown  was  at  liberty  to  fill  up  the  water 
lot  to  the  limit  of  the  grant,  if  he  were  to  attempt  to  exer- 
cise this  right,  he  would  not  be  allowed  to  derogate  from 
his  own  grant,  and  that  the  effect  would  be  to  give  to  the 
plaintiff*  the  extremity  of  the  grantees  described  portion  of 
the  bed  as  the  w^ater's  edge. 

But  in  the  Warin  Case  there  was  no  reservation  of  the 
free  use,  &c.,  of  all  navigable  waters,  as  in  this  case  ;  and 
there  the  lease  to  the  plaintiff"  was  not  to  the  water's  edge, 
but  to  the  extremity  of  the  water  lot.  These  differences 
distinguish  the  present  from  the  Warin  Case.  It  is  clear 
that  in  the  present  the  grantee  would  have  had  no  right  to 
fill  up  the  lot  to  the  limit  of  his  boundary,  for  that  would 
have  interfered  with  the  free  use  of  the  water  ;  the  reser- 
vation still  leaves  that  part  of  the  Ottawa  a  navigable 
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.stream  and  does  not  convey  an  exclusive  right  to  the 
grantee  of  the  Crown.  It  is  rather  difficult  to  conceive 
what  benefit  the  grantee  expects  to  obtain  by  such  a  grant 
unless  possibly  a  right  o£  fishery.  Any  erection  he  could 
have  made  over  the  water  would  have  been  a  violation  of 
the  reserved  right. 

Being  thus  left  a  navigable  stream,  the  conveyance  to  the 
water's  edge  would  not  carry  the  right  farther  than  to  that 
edge. 

The  right  of  a  riparian  proprietor  to  the  middle  thread 
even  of  a  non-navigable  river  is  only  a  primd  facie  right 
and  may  be  rebutted :  Goulson  &  Forhess  Law  of  Waters? 
95.  The  circumstances  of  this  case  would  seem  to  shew 
that  it  was  not  intended  to  pass  any  right  in  the  soil  of 
the  river  bed  to  the  plaintiff.  The  grant  from  the  Crown 
covered  two  chains  in  the  bed  of  the  stream,  while  the 
deed  to  the  plaintiff  only  describes  the  land  to  the  water's 
edge.  A  grant  from  the  Crown  to  the  water's  edge  would 
not  have  carried  the  soil  ad  medium  filum,  and  it  is  only 
by  the  special  grant  that  a  title  passes  to  the  two  chains, 
and  still  leaving  the  river  with  all  its  characteristics  of  a 
navigable  stream. 

It  was  further  urged  on  behalf  of  the  plaintiff  that  he 
has  had  a  floating  wharf,  with  a  boat-house  on  it,  it  is  140 
feet  long  and  40  feet  wide,  for  eleven  years,  with  a  smaller 
structure  preceding  it  going  back  for  twenty  years,  and 
lias  thus  got  a  title  by  occupation.  But  if  my  view  is  cor- 
rect this  is  an  interference  with  the  free  use  of  the  river, 
reserved  to  the  Crown,  and  the  right  to  do  so  cannot  be 
acquired  in  that  way.  In  fact  it  is  liable  to  be  removed 
as  an  obstruction  to  the  free  use  of  the  river. 

I  think,  therefore,  the  action  must  be  dismissed  ;  but  as 
a  great  deal  of  expense  has  been  incurred  which  might 
have  been  avoided  if  the  objection  had  been  presented  at 
,an  early  stage  of  the  cause,  the  dismissal  is  without  costs. 


G.  A.  B. 


358  THE  ONTARIO  REPORTS,  1886.  [VOL.. 


[OHAl^CERY  DIVISION.] 

SCHRADER  V.  LiLLIS. 

Contract — Public  policy — Restraint  of  trade — Restriction  against  employing 
union  men — Liquidated  damages — Penalty — Consideration. 

On  May  27th,  1885,  certain  individuals  forming  a  Cigar  Manufacturers 
Association,  amongst  whom  was  the  defendant,  considering  themselves 
aggrieved  by  the  members  of  the  Cigar  Makers  union,  who  refused  to 
lower  the  price  of  making  a  particular  kind  of  cigar,  entered  into  an  agree- 
ment in  writing  between  themselves  of  the  first  part  and  S.  of  the  second 
part,  as  follows  :  "  Whereas  for  the  mutual  advantage  and  protection 
of  the  parties  hereto  *  *  it  has  been  agreed  that  the  parties  of  the 
first  part  shall  become  severally  bound  to  S.  in  the  sum  of  $500,  liqui- 
dated damages  in  case  any  of  them  shall  at  any  time  during  the  con- 
tinuance of  this  agreement,  either  directly  or  indirectly,  buy  or  sell 
any  cigars  marked  *  *  with  the  labels  of  the  Cigar  Makers  union, 
or  shall  use  *^  *  in  connection  with  the  manufacture  of  cigars  by 
him  any  Cigar  Makers  union  label,  "'♦^  *  or  shall  permit  *  *  any 
Cigar  Makers  union,  or  any  union  or  set  of  men  to  compel  him  to  hire 
or  employ  union  men  only,  or  to  dismiss  any  employee.  Now,  there- 
fore, *  *  the  parties  hereto  of  the  first  part  severally  covenant  with 
IS.  each  for  himself  that  he  will,  in  case  he  shall  at  any  time  hereafter 
violate  any  of  the  foregoing  stipulations  [setting  them  out]  immediately 
pay  to  S.  the  sum  of  $500  :  the  intention  being  that  in  case  of  a  viola- 
tion of  all  or  any  of  the  stipulations  *  *  aforesaid  by  any  of  the 
parties  hereto  of  the  first  part,  he,  the  said  party  so  offending,  shall 
immediately  forfeit  and  pay  to  S.  the  full  sum  of  $500,  *  *  because 
of  his  so  offending,  as  liquidated  aud  ascertained  damages,  (and  not  as 
a  penalty)  to  be  by  S.  applied,  &c.  *  *  The  intention,  also,  being 
that  the  entire  sum  of  $500  shall  be  the  amount  of  the  ascertained  and 
liquidated  damages  of  any  violation  or  breach  whatever,  of  any  of  the 
stipulations  *  *  aforesaid  on  the  part  of  any  one  of  the  parties  of 
the  first  part." 

The  defendant  having  broken  the  above  agreement  in  all  respects,  S. 
brought  this  action  against  him  to  recover  $500  as  liquidated  damages. 

Held,  that  the  mutual  obligations  imposed  by  the  contract  constituted  a 
sufficient  consideration  for  it. 

Held,  SlIbo,  that  the  agreement  was  not  invalid,  on  grounds  of  public 
policy,  and  as  in  undue  restraint  of  trade. 

Collins  V.  LocTce,  L.  K  6  App.  Cas.  674;  and  Hornby  \.  Close,  L.  H.  2 
Q.  B.  153,  distinguished. 

Held,  also,  that  the  sum  of  $500  was  liquidated  damages  and  not  a  penalty. 
Where  a  contract  contains  a  condition  for  payment  of  a  sum  of  money 
as  liquidated  damages  for  the  breach  of  stipulations  of  varied  impor- 
tance, none  of  which  is  for  payment  of  an  ascertained  sum  of  money, 
the  general  rule  is,  that  the  sum  named  is  not  to  be  treated  as  a 
penalty,  but  as  liquidated  damages. 

Moreover  the  stipulations  resolved  themselves  into  one — viz.,  that  the 
defendant  would  not  submit  to  the  dictation  of  the  cigar  makers  in 
carrying  on  his  business.  It  was  impossible  to  calculate  the  damage  to 
the  other  members  of  the  manufacturers  association  by  non-compliance 
with  the  agreement.  The  case  would  therefore  seem  to  come  within 
the  rule  that  when  the  agreement  is  for  the  performance  of  one  act,  and 
there  is  no  adequate  means  of  ascertaining  the  damages  from  a  violation 
and  the  parties  agree  upon  a  sum  as  liquidated  damages,  it  will  not  be 
treated  as  a  penalty. 
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This  was  an  action  brought  by  Frederick  Schrader 
against  John  S.  Lillis  to  recover  $500,  as  liquidated  dam- 
ages, under  the  circumstances  set  out  in  the  judgment. 
The  action  was  tried  at  Hamilton  on  October  5th  and  6th, 
1885,  before  Proudfoot,  J. 

Dalton  McCarthy,  Q.  C,  and  Muir,  for  the  plaintiff. 
There  is  here  an  express  agreement  that  if  in  any  one  item 
its  stipulations  be  violated  the  damages  shall  be  $500  ;  and 
if  they  all  be  violated  the  damages  shall  be  same,  as  to 
which  free  Atkyns  v.  Kinnier,  4  Ex.  776  ;  Reynolds  v. 
FranJdin,  6  E.  &  B.  528.  In  the  case  of  none  of  the 
breaches  here  in  question  could  the  amount  of  damages  be 
calculated.  See  Wallis  v.  Smith,  21  Ch.  D.  243  ;  Craig  v. 
Dillon,  6  App.  116. 

S.  H.  Blake,  Q.  C,  and  E.  Martin,  Q.  C,  for  the  defend- 
ant. The  general  rule  is,  that  if  there  are  several  items  of 
agreement,  and  a  general  sum  named  as  damages,  this  sum 
is  to  be  treated  as  a  penalty.  Betts  v.  Burch,  4  H.  &  N. 
506,  is  the  leading  case  here.  Wallis  v.  Smith  is  inapplic- 
able. In  Craig  v.  Dillon  the  Court  treated  all  that  was  to 
be  done  as  one  act.  If  the  sum  here  is  a  penalty,  how 
insignificant  are  some  of  the  breaches  which  would  involve 
a  forfeiture  of  $500.  See  Pollock  on  Contracts,  3rd  ed.,  p. 
481  n.  (d).  Moreover,  in  the  case  of  such  an  agreement  as 
this,  which  restricts  the  manner  in  which  the  defendant  is 
to  carry  on  his  business,  the  plaintiff  must  not  only  prove 
the  agreement  and  its  breach,  but  also  the  consideration 
for  it  and  the  reasonableness  of  it,  and  the  evidence  here 
shews  that  the  agreement  was  unnecessary  and  unreason- 
able. It  is  against  public  policy  because  it  excludes  a 
body  of  workmen  from  their  lawful  occupation.  Although 
combinations  either  of  masters  or  workmen  may  be  legal 
so  far  as  to  prevent  any  criminal  proceedings,  that  has 
nothing  to  do  with  the  case  where  they  come  to  the  Court 
to  enforce  the  agreement.  Moreover,  the  agreement  is 
against  public  policy  because  it  is  unreasonable  and  unne- 
cessary, so  far  as  the  manufacturers  themselves  are  con- 


S60 


THE  ONTARIO  REPORTS,  1885. 


[VOL. 


cerned,  as  imposing  a  restriction  on  the  mode  of  managing 
their  business,  and  inasmuch  as  the  evidence  shews  that  the 
trade  was  not  injured,  excepting  that  of  the  defendants,'  to 
prohibit  the  use  of  any  union  men  was  quite  unnecessary. 
If  there  was  consideration,  which  we  deny,  yet  when  one 
of  the  number  was  released  all  were  released.  If  the  con- 
sideration lay  in  all  joining  in  the  agreement,  then  one  not 
joining  destroyed  the  consideration.  Again  no  damage 
has  been  shewn.  We  refer  to  Pollock  on  Contracts,  3rd 
ed.,  pp.  827,  328,  331 ;  Hilton  v.  Eckersley,  6  E.  &  B.  47 ; 
•Collins  V.  Locke,  4  App.  Cas.  674  ;  In  re  Newman,  4  Ch. 
D.  724 ;  Magee  v.  Lavell,  L.  R.  9  C.  P.  107 ;  Emden's  Dig. 
1882,  p.  324 ;  Hornby  v.  Close,  L.  R.  2  Q.  B.  153. 

Dalton  McCarthy,  Q.  C,  in  reply.  Belts  v.  Burch,  4  H. 
&  N.  506,  was  decided  on  grounds  not  applicable  here,  and 
In  re  Newman  and  Magee  v.  Lamb,  can  be  referred  to 
different  grounds.  See,  also.  Green  v.  Price,  13  M.  &;  W. 
695.  The  contract  here  does  not  militate  against  any  of 
the  roles  as  to  contracts  in  restraint  of  trade  :  Mitchel  v. 
Reynolds,  1  Sm.  L.  C.  417.  The  freedom  of  manufacturers 
bere  in  carrying  on  their  business  was  interfered  with  by 
the  workmen,  who  had  no  right  to  insist  upon  their 
labelling  their  goods  in  a  particular  way :  The  Ontario 
Salt  Co.  V.  The  Merchants  Salt  Co.,  18  Gr.  540.  The  re- ;| 
straint  was  only  partial  and  not  unreasonable,  and  was 
mutually  beneficial.  The  consideration  was  adequate.  See 
Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9  Eq.  345  ;  Hitchcock  v. 
Coker,  6  A.  &  E.  438.  Hilton  v.  Eckersley  is  an  entirely 
different  case  from  this.  There  the  majority  was  to 
determine  what  was  to  be  done,  here  the  parties  themselves 
^gree  to  what  they  are  to  do.  The  public  is  not  interested 
in  compelling  the  masters  to  emplo}^  union  men.  As  to  A- 
Blumenstiel  not  signing,  all  parties  agreed  to  this.  There 
has  been  no  abandonment  of  the  agreement  here,  nor  is 
^ny  such  defence  pleaded.  See  Sidney  Road  Co.  v.  Holmes, 
16  Q.  B.  268. 
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November  15th,  3  885.  PiiouDFOOT,  J. — The  cigar  manu- 
facturers, and  the  cigar  makers  have  each,  for  some  time, 
had  an  association  foi  mutual  protection  and  benefit. 

On  the  8th  of  April,  1885,  the  secretary  of  the  Cigar 
Manufacturers'  association,  with  the  approval  of  the 
defendant  and  other  members,  wrote  to  the  secretary  of 
the  Cigar  Makers'  union  a  letter  in  the  following  terms  : 

Hamilton,  April  8,  1885. 
To  the  Secretary  of  the  Ci,cfar  Makers*  union,  Hamilton. 

Dear  Sir,  — I  am  instructed  by  the  Cigar  Manufacturers'  association  to 
say  that  owing  to  the  recent  change  in  the  tariff  on  cigars,  and  the  fact 
that  the  manufacturers  are  unable  to  realize  sufficient  advance  on  a  cigar 
made  of  scrap  filler,  considered  by  your  union  as  a  shape  cigar,  and  costing 
the  manufacturers  $1.00  per  1,000  more  than  an  ordinary  straight  cigar. 

I  would  also  say  that  a  scrap  shape  cigar  is  not  recognized  in  any  other 
part  of  Canada.  Therefore  I  would  ask  you  to  call  a  meeting  of  your 
union  as  soon  as  possible  and  give  the  above  matter  your  careful  con- 
sideration, and  make  the  bill  on  scrap  shape  the  same  as  on  ordinary 
straight  cigars.    An  early  reply  will  oblige 

Yours  truly, 

J.  SCHWARZ, 

Secretary  of  the  Cigar  Manufacturers'  Association. 

We,  the  undersigned  manufacturers,  approve  of  the  above  letter  in 
•duplicate  to  be  sent  to  the  Cigar  Makers'  union. 

H.  Simons, 
W.  G.  Eeid, 
Blumenstiel  Bros., 

J.  S.  LiLLIS, 

J.  Blumenstiel, 

John  Lavell, 

F.  ScHWARz  &  Son. 

In  reply  the  Cigar  Makers*  union  wrote  on  April  9th, 
as  follows  : 

Hamilton,  April  9,  1885. 
To  the  Secretary  of  the  Cigar  Manufacturers'  Association,  Hamilton. 

Dear  Sir, — At  a  meeting  of  union  the  letter  sent  by  you  was  read,  and 
.after  due  consideration  the  following  resolutions  were  arrived  at  : 

It  was  moved  and  seconded  that  the  secretary  inform  the  bosses  that 
we  take  no  action  in  the  matter,  that  our  prices  are  low  enough  now,  and 
that  further  correspondence  in  the  matter  would  be  useless. 

It  was  also  resolved  that  we  instruct  your  body  that  we  consider  our- 
•selves  out  on  strike  against  a  reduction  and  lock  out. 

Yours  truly 

A.  C.  GiBB, 

Cor.  Sec.  U.  55. 

46 — VOL.  X  O.K. 
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The  Manufacturers'  Association  met  on  April  11th, 
when  this  letter  from  the  Cigar  Makers'  union  was  dis- 
cussed, and  its  terms  not  unnaturally  caused  annoyance. 
One  member,  Mr.  Reid,  said  :  "  We  had  been  cut  decidedly 
short,  and  w^iatever  action  the  majority  carried  he  would 
stand  by."  Another,  Mr.  Schwarz,  said  "  that  in  reply  to 
the  letter  sent  to  the  union  the  letter  we  received  was  an 
insult.,  and  moreover,  as  no  demand  had  been  made,  they 
have  no  cause  for  a  strike,  and  as  to  a  lock-out,  it  was 
ridiculous,  as  the  only  reason  for  the  manufacturers  clos- 
ing down  was  on  account  of  the  dull  times,  in  having  too 
much  stock  on  hand,  and  money  was  coming  in  too  slow — 
in  fact,  business  was  in  such  a  state  that  it  was  safer  to 
reduce  stocks  on  hand  than  make  more  goods."  All  pres- 
ent concui  red  in  that  view.  It  was  resolved  "  that  we 
give  the  union  just  what  their  letter  asks  for,  that  is,  that 
we  do  not  give  them  any  further  correspondence  on  this 
matter."  It  was  also  moved  by  Mr.  Lillis  (the  defendant), 
seconded  by  Mr.  Simons,  and  resolved,  "  That  the  letter 
received  from  the  union  be  accepted  and  filed,  and  it  is 
unanimously  resolved  that  the  shops  remain  as  they  are 
for  the  present  and  until  the  request  of  the  manufacturers 
as  to  scrap-shape  cigars  is  complied  with." 

At  a  meeting  of  the  Cigar  Manufacturers'  association  on 
the  19th  of  May,  1885,  it  was  moved  by  Mr.  Schwarz,  and 
seconded  by  Mr.  Reid,  and  carried,  that  on  and  after  the 
10th  of  June,  1885,  no  union  labels  be  put  on  boxes  of 
cigars  by  the  members  of  the  association.  This  resolution 
was  signed  by  the  defendant,  and  by  Reid,  Simons, 
Schwarz  &  Son,  the  two  Blumenstiels  and  Lavell. 

On  the  27th  of  May,  1885,  two  papers  were  drawn  up  and 
signed.  One  termed  a  memorandum  of  agreement,  the 
other  the  agreement, — both  signed  and  sealed  by  the  same 
parties.  The  memorandum  was  for  the  formation  of  an 
association  of  Cigar  Manufacturers,  and  besides  the  mat- 
ters contained  in  the  agreement,  had  some  others  relative 
to  the  formation  of  the  association.  Both  of  these  docu- 
ments are  set  out  in  the  statement  of  defence,  but  as  I  da 
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not  think  the  memorandum  qualifies  the  agreement  in  the 
matters  in  respect  of  which  this  action  is  brought,  it  is 
not  necessary  to  refer  to  it  further. 

The  agreement  now  in  question  was  made  on  May  27th, 
1885,  between  Frederick  Schwarz,  Henry  Simons,  John  S. 
Lillis  (the  defendant),  William  G.  Reid,  A.  Blumensteil, 
Isaac  Blumensteil,  John  Laveil,  and  John  Schwarz,  of  the 
City  of  Hamilton,  cigar  manufacturers,  of  the  first  part ; 
and  Frederick  Schrader  (the  plaintifl['),  of  the  second  part, 
and  was  as  follows  : 

Whereas  for  the  mutual  advantage  and  protection  of  the  parties  hereto 
and  for  divers  other  good  considerations  it  has  been  agreed  that  the  parties 
of  the  first  part  shall  become  severally  bound  to  the  party  of  the  second 
part  in  the  sum  of  $500  as  liquidated  and  ascertained  damages  in  case  any 
of  them  shall  at  any  time  during  the  continuance  of  this  agreement  either 
directly  or  indirectly  buy  or  sell  any  cigars  marked  or  branded  with  the 
labels  of  the  Cigar  Makers'  union,  or  shall  use  or  allow  to  be  used  in 
connection  with  the  manufacture  of  cigars  by  him  any  Cigar  Makers' 
union  label,  or  any  label  sanctioned  by  the  Cigar  Makers'  union,  or  any 
label  in  any  way  indicating  that  his  cigars  have  been  manufactured  by 
union  men  or  shall  permit  or  allow  any  Cigar  Makers'  union  or  any 
union  or  set  of  men  to  compel  him  to  hire  or  employ  union  men  only,  or  to 
dismiss  any  employee. 

Now  therefore  this  agreement  witnesseth,  that  in  consideration  of  the 
premises,  the  parties  hereto  of  the  first  part  severally  covenant  with  the 
party  of  the  second  part,  each  for  himself,  that  he  will  in  case  he  shall  at 
any  time  hereafter  violate  any  of  the  foregoing  stipulations  by  buying  or 
selling  cigars  marked  or  branded  with  the  labels  of  the  Cigar  Makers'  union 
or  by  using  or  allowing  to  be  used  in  connection  with  the  manufacture  of 
cigars  any  Cigar  Makers'  union  labels  or  any  label  sanctioned  by  the  Cigar 
Makers'  union,  or  any  other  union,  or  with  any  label  in  any  way  indicating 
that  his  cigars  have  been  manufactured  by  union  men,  or  by  permitting  or 
allowing  any  Cigar  Makers'  union  or  any  union,  or  any  set  of  men  to 
compel  him  to  hire  or  employ  union  men  only,  or  to  dismiss  any  employee, 
he  shall  immediately  pay  to  the  party  of  the  second  part  the  sum  of  $500, 
the  intention  being  that  in  case  of  a  violation  of  all  or  any  of  the 
stipulations  provisions  or  conditions  aforesaid  by  any  of  the  parties  hereto 
of  the  first  part,  he,  the  said  party  so  offending,  shall  immediately  forfeit 
and  pay  to  the  said  party  of  the  second  part  the  full  sum  of  $500  of  lawful 
money  of  Canada  because  of  his  so  offending  as  liquidated  and  ascertained 
damages  (and  not  as  a  penalty)  to  be  by  said  party  of  the  second  part 
applied  in  such  manner  as  to  "The  Cigar  Manufacturers' association  of 
Hamilton,"  shall  seem  meet  (the  parties  hereto  being  members  of  said 
association. )  The  intention  also  being  that  the  entire  sum  of  $500  shall  be 
the  amount  of  the  ascertained  and  liquidated  damages  of  any  violation  or 
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breach  whatever  of  any  of  the  stipulations  ^provisoes  or  conditions  afore- 
said on  the  part  of  any  one  of  the  parties  of  the  first  part. 
In  witness  whereof,  etc. 

It  was  signed  by  all  the  parties  to  it  except  A.  Blumen- 
stiel.  On  the  same  day  a  resolution  was  passed  that  in 
case  A.  Blumenstiel  should  not  sign  the  bond  Isaac 
Blumenstiel's  name  should  be  erased.  And  another  reso- 
lution was  that  in  case  A.  Blumenstiel  refuse  to  sign  the 
bond  he  ceases  to  be  a  member  of  the  Association. 

On  the  same  day  a  paper  was  signed  by  the  defendant 
and  others  allowing  the  Blumenstiels  to  use  union  stamps 
up  to  the  lOth  of  June,  1885. 

Hamilton,  May  27th,  1885. 
It  is  hereby  covenanted  and  agreed  by  the  Cigar  Manufacturers'  associa- 
tion here  assembled  that  the  resolution  carried  yesterday,  May  the  26th, 
at  a  regular  convened  meeting  of  this  association  allowing  Isaac  Blumen- 
stiel and  Alexander  Blumenstiel  to  use  union  stamp  up  to  the  10th  day  of 
June.  1885,  is  to  be  in  full  force  and  effect  notwithstanding  the  premises 
entered  into  by  us  this  day,  but  on  and  after  the  above  mentioned  date 
the  penalty  for  violation  shall  be  in  full  force  and  effect  binding  on  said 
Isaac  Blumenstiel  and  Alex.  Blumenstiel. 

H.  Simon, 
W.  a.  Beid, 
John  Lavell, 

J.  S.  LiLLIS, 
J.  SCHWARZ, 
F.  J. SCHRADER, 

On  the  22nd  of  July,  1885,  the  defendant  wrote  to  the 
Manufacturers'  association  that  after  due  consideration  he 
had  concluded  to  inform  them  that  he  would  withdraw 
from  the  association,  as  they  were  aware  he  had  been  try- 
ing to  get  a  fair  and  impartial  arbitration,  which  they 
were  not  willing  to  grant.  On  receipt  of  that  letter  the 
association  met,  consideredlt,  and  as  the  result  of  that 
consideration  brought  this  action. 

The  defendant  in  his  evidence  says  he  broke  the  agree- 
ment in  all  respects.  He  used  the  labels  of  the  Cigar 
Makers'  union ;  sold  cigars  with  the  labels  of  the  union ; 
he  dismissed  non-union  men,  and  employed  union  men 
only. 
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The  defence  sets  up  that  various  members  of  the  Asso- 
ciation who  had  signed^j  the  agreement  of  the  27th  of  May- 
had  been  granted  liberty  by  the  plaintiff  to  buy  and  sell 
cigars  with  the  labels  of  the  union,  and  had  been  allowed  to 
employ  union  men,  and  the  whole  object  of  the  agreement 
was  defeated. 

That  the  agreement  is  without  consideration,  and  is  in 
restraint  of  trade  ;  and 

That  the  $500  is  in  the  nature  of  a  penalty. 

There  was  no  evidence  that  the  agreement  was  not  to  be 
binding  unless  all  the  cigar  manufacturers  in  Hamilton 
became  members  of  the  association.  It  was  urged  that 
Alex.  Blumenstiel  not  having  signed  the  agreement  the 
others  were  not  bound.  But  the  paper  of  the  27th  of  May, 
signed  by  the  defendant  and  others,  shewed  that  it  was 
contemplated  he  would  not  sign,  and  in  that  case  he  was 
to  cease  to  be  a  member  of  the  association.  And  there  is 
no  indication  of  any  intention  on  the  part  of  the  others 
that  in  such  case  the  agreement  should  terminate.  So  far 
from  it  the  defendant  considered  himself  bound  up  till  the 
time  of  his  attempted  withdrawal  (22nd  of  July).  It  was 
also  urged  that  Lavell  had  been  allowed  to  employ  union 
workmen,  but  it  turned  out  that  Lavell  had  ceased  to  be 
a  manufacturer,  and  had  become  manager  for  a  manufac- 
turer who  did  not  belong  to  the  association. 

The  agreement  between  these  parties  did  not  contem- 
plate that  any  of  them  should  be  at  liberty  to  withdraw 
at  his  pleasure.  There  is  nothing  in  the  writing,  and 
nothing  in  the  evidence,  indicating  any  such  contem- 
plation. The  only  mode  in  which  any  one  could  withdraw 
would  be  by  the  consent  of  all  the  others.  If  any  others 
have  violated  the  agreement  they  would  be  liable  to  an 
action,  but  it  would  not  have  the  effect  of  liberating  the 
defendant  from  his  engagement. 

The  mutual  obligations  imposed  by  the  contract  consti- 
tute a  sujBficient  consideration. 

The  conditions  of  the  agreement  do  not  prevent  the 
manufacture  of  cigars,  but  only  require  that  when  sold 
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they  should  not  be  sold  with  union  brands  or  union  labels 
All  the  parties  to  the  agreement  subjected  themselves  to  the 
same  restraint.  It  was  an  endeavor  to  protect  themselves 
from  the  dictation  of  the  cigar  makers.  There  was  no 
difficulty  in  procuring  non-union  workmen.  The  public 
were  not  interested  in  the  matter.  The  only  users  of  cigars 
affected  by  it  were  the  union  men  and  their  friends,  and 
they  "  boycotted  "  the  non-union  manufacturers,  and  pub- 
lished a  list  of  the  union  manufacturers  who  alone  were 
to  be  patronized.  Another  list  was  published  of  the  non- 
union manufacturers,  and  workingmen  and  mechanics 
were  warned  against  purchasing  from  them  or  smoking 
any  cigars  without  the  union  label.  The  restraint  on  the 
manufacturers  was  partial,  preventing  the  sale  with  union 
brands  or  labels,  and  not  to  employ  union  men,  others 
being  easily  to  be  had. 

Then  is  the  restraint  reasonable.  The  sense  in  which 
the  expression  reasonable  is  to  be  used  in  this  connection 
is  explained  by  Tindal,  C.  J.,  in  Horner  v.  Graves,  7  Bing. 
at  p.  743,  as  quoted  by  Strong,  Y.  C,  in  The  Ontario  Salt  Go. 
V.  The  Merchants  Salt  Go.,  18  Gr.  540,  545  :  "  We  do  not 
see  how  a  better  test  can  be  applied  to  the  question, 
whether  reasonable  or  not,  than  by  considering  whether 
the  restraint  is  such  only  as  to  afford  a  fair  protection  to 
the  interests  of  the  party  in  favor  of  whom  it  is  given,  and 
not  so  large  as  to  interfere  with  the  interests  of  the 
public." 

To  render  an  agreement  void  as  being  contrary  to  public 
policy,  the  contravention  of  public  policy  must  be  unques- 
tionable, without  doubt.  Is  the  interference  with  the  pub- 
lic interests  by  reason  of  this  agreement  of  that  character  ? 

If  the  manufacture  of  cigars  be  a  matter  of  public 
benefit,  a  trade  in  which  the  public  are  interested,  this 
agreement  does  not  interfere  with  it,  except  so  far  as  the 
small  portion  of  the  public  comprising  the  cigar  makers 
and  their  friends  are  concerned,  and  they  cannot  complain, 
for  they  are  themselves  the  cause  of  the  difficulty.  And 
even  with  regard  to  them  they  will  not  be  deprived  of  the 
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enjoyment  of  a  cheap  luxury,  as  there  are  other  manufac- 
turers who  employ  only  union  men  and  use  union  labels. 
So  that  public  interest  would  not  appear  to  be  injuriously 
affected  by  the  agreement. 

In  The  Ontario  Salt  Go.  v.  The  Merchards  Salt  Co.,  18 
Or.  540,  Strong,  Y.  C,  had  occasion  to  consider  most  of  the 
questions  raised  in  the  present  case.  In  that  case  the  Ontario 
Salt  Co.  and  five  other  incorporated  companies,  and  several 
individuals,  and  the  defendants,  entered  into  an  agreement 
with  the  view  of  successfully  working  the  business  of  salt 
manufacturing  and  to  further  develop  and  extend  it,  and 
for  the  purpose  of  procuring  and  assuring  combined  action 
and  mutual  protection  in  the  business,  to  combine  and 
amalgamate  and  unite  as  the  Canadian  Salt  association  for 
the  purpose  of  selling  on  such  terms  as  to  secure  as  far  as 
possible  a  fair  share  for  their  capital  invested,  and  there 
were  trustees  appointed  through  whom  all  the  parties  to 
the  agreement  should  sell  all  the  salt  manufactured  by 
them,  and  should  sell  none  except  through  these  trustees. 
The  bill  was  demurred  to  because  the  agreement  was  con- 
trary to  public  policy  as  tending  to  a  monopoly,  that  it 
was  void  as  being  in  undue  restraint  of  trade,  that  it  was 
ultra  vires  of  the  defendants  and  the  incorporated  com- 
panies, that  it  was  of  such  a  peculiar  nature  that  even 
though  binding  at  law  the  court  would  not  enforce  it,  and 
that  the  court  should  not  interfere  on  the  ground  of  hard- 
ship. 

It  will  be  observed  that  the  conditions  of  that  agree- 
ment were  much  more  stringent  than  in  this  case,  but  all 
these  grounds  of  objection  were  decided  in  favour  of  the 
plaintiffs.  On  the  question  of  public  policy  after  quoting 
the  opinions  of  eminent  Judges  as  to  the  care  to  be 
observed  by  courts  of  justice  in  determining  what  is  and 
what  is  not  against  public  policy,  the  learned  Vice- 
Chancellor  says,  (p.  549)  "Did  I  even  think  otherwise  than 
I  do,  that  this  agreement  was  injurious  to  the  public  in- 
terests, I  should  hesitate  much  before  I  acted  on  such  an 
opinion,  for  I  should  feel  that  I  was  called  on  to  relieve 
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parties  from  a  solemn  contract,  not  by  the  mere  applica- 
tion of  some  well  established  rule  of  law,  but  upon  my  own 
notions  of  what  the  public  good  required,  in  effect  ta 
arbitrarily  make  the  law  for  the  occasion,  I  can  conceive 
no  more  objectionable  instance  of  what  is  called  Judge- 
made  law  than  a  decision  by  a  single  Judge  in  a  new  and 
doubtful  case  that  a  contract  is  not  to  bind  on  the  ground 
of  public  policy." 

The  case  of  Hilton  v.  Eckersley,  6  E.  &  B.  47,  which  was- 
much  relied  on  before  me  is  commented  on  and  dis- 
tinguished by  the  learned  Vice- Chancellor.  In  that  case 
a  bond  entered  into  by  the  mill  owners  of  a  certain  district 
in  Lancashire,  conditioned  to  carry  on  their  works  in 
regard  to  wages,  and  the  engaging  of  labourers,  and  time 
of  work,  according  to  the  resolutions  of  a  majority  for  a 
period  of  twelve  months,  was  held  void  as  being  in  undue 
restraint  of  trade,  and  so  contrary  to  public  policy.  The 
Vice-Chancellor  observes  that  each  mill  owner  completely 
surrendered  his  right  of  carrying  on  trade  without  restraint 
to  the  majority  of  the  associates,  who  could  at  any  moment 
they  thought  fit  close  the  mills  altogether.  At  18  Gr.,  p. 
547,  he  says,  "  I  think,  therefore,  that  Hilton  v.  Echersley 
may  be  disposed  of  by  saying  that  the  only  proposition  of 
law  which  it  affirms  is  the  familiar  one  that  contracts  in 
restraint  of  trade,  though  partial,  are  nevertheless  void  if 
unreasonable,  that  is  against  public  policy."  And  he  adds, 
what  is  equally  applicable  to  the  present  case.  "  That  the 
particular  contract  there  in  question  was  void  on  that 
ground,  in  no  way  assists  to  prove  that  the  totally  dis- 
similar contract  in  question  here  is  also  to  be  held  bad." 

In  Collins  v.  Locke,  L.  R.  4  App.  Cas.  674,  it  was  held  that 
an  agreement  parcelling  out  the  stevedoring  business  of  a 
particular  port  among  the  parties  to  it,  and  so  to  prevent 
competition  at  least  among  themselves,  and  also,  it  may  be, 
to  keep  up  the  price  to  be  paid  for  the  work,  was  not 
invalid.  But  a  provision  that  in  the  case  of  ships  passing  out 
of  the  hands  of  merchants  named  in  the  contract  into  the 
hands  of  other  merchants  who  should  not  choose  to  employ^ 
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the  party  entitled  under  the  agreement,  all  the  parties  are 
deprived  of  the  work,  could  not  be  justified.  It  was 
obviously  detrimental  to  the  public,  and  beyond  anything 
the  legitimate  interests  of  the  parties  required,  and  utterly 
unprofitable  and  unnecessary,  at  least  for  any  purpose  that 
could  be  avowed.  It  is  obvious  that  the  present  is  very 
diff^Dent  from  Collins  v.  Locke.  In  the  circumstances  con- 
templated b}^  that  part  of  the  agreement  the  whoJe  of  the 
parties  to  it  would  be  deprived  of  the  work,  with  no 
benefit  to  themselves,  and  to  the  detriment  of  the  public. 
There  is  nothing  analogous  to  that  in  the  present  case. 

Hornby  v.  Close,  L.  R.  2  Q.  B.  153,  was  the  case  of  a 
society  of  which  one  of  the  main  objects  was  that  of  a 
trades'  union  and  the  support  of  members  when  on  strike. 
It  was  held  that  this  object  was  illegal,  in  the  sense  of  not 
being  enforceable  at  law,  as  being  in  restraint  of  trade 
That  case  would  be  an  authority  for  the  proposition  that 
the  combination  of  the  cigar  makers,  binding  themselves 
not  to  work  except  under  certain  conditions,  is  illegal,  as 
being  a  restraint  of  trade.  But  it  can  have  no  application 
to  the  present,  where  the  manufacturers  were  standing  on 
on  the  defensive,  and  refusing  to  be  boycotted  "  into 
complying  with  the  demands  of  the  workmen.  Their  agree- 
ment was  not  to  employ  union  men  only.  They  never 
refused  to  accept  union  men  if  they  chose  to  work  where 
the  union  brands  and  labels  were  not  used,  and  declined  to 
be  forced  into  the  use  of  those  brands  and  labels. 

The  remaining  question  is,  whether  the  sum  of  S500  is 
to  be  considered  a  penalty  or  liquidated  damages.  The 
agreement  itself  takes  every  care  to  show  the  intention  of 
the  parties  that  this  sum  was  to  be  paid  on  the  breach  of 
any  of  tlie  three  specified  particulars,  viz.,  "not  directly  or 
indirectly  buy  or  sell  any  cigars  marked  or  branded  with 
the  labels  of  said  Cigar  Makers'  union  ;  nor  use  nor  allow 
to  be  used  in  connection  with  the  manufacture  of  cigars 
any  union  label,  or  any  label  sanctioned  by  the  Cigar 
Makers'  union  or  any  other  union,  or  any  label  in  any  way 
indicating  that  his  cigars  have  been  manufactured  by 
47 — VOL.  X  o.R. 
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union  men ;  that  he  will  not  at  any  time  permit  or  allow 
any  Cigar  Makers'  union,  or  any  union,  or  any  set  of  men, 
to  compel  him  to  hire  or  employ  union  men  only  or  to  dis- 
miss any  employee."  There  are  all  negative  provisions. 
None  of  them  is  for  payment  of  money. 

In  Craig  Y.  Billon,  6  A.K.  116,  our  Court  of  Appeal,  in 
March,  1881,  formulated  the  rule  of  law  on  this  subject  in 
the  following  terms  :  "  That  where  the  same  sum  is  stipu- 
lated as  recoverable  for  the  breach  of  several  matters  of 
various  degrees  of  importance,  it  shall  be  regarded  as  a 
penalty  and  not  as  liquidated  damages,  even  though  the 
agreement  states  not  only  affirmatively  that  it  shall  be 
taken  as  liquidated  damages,  but  negatively  also,  that  it 
shall  not  be  taken  as  a  penalty."  It  was,  perhaps,  not 
necessary  in  that  case  to  formulate  the  rule  at  all,  as  the 
Court  held  that  the  agreemant  in  that  case  confined  the 
stipulation  as  to  the  sum  agreed  upon  as  damages  to  the 
omission  to  perform  a  certain  specified  act  by  a  time 
agreed  on.  The  rule  itself  as  so  enunciated  may  no  doubt 
be  deduced  from  some  of  the  very  numerous  cases  on  the 
subject.  But  at  a  more  recent  date  (March,  1882)  the  sub- 
ject underwent  elaborate  discussion  by  the  Court  of  Appeal 
in  England  in  Wallis  v.  Smith,  L.  R.  21  Ch.  D.  243,  where 
most  of  the  cases  cited  to  oUr  Court  of  Appeal  were  com- 
mented on.  The  decision  is  one  of  the  highest  authority. 
The  Judges  were  Sir  George  Jessel,  M.  R,  Cotton  and 
Lindley,  L.JJ.,  affirming  a  decision  of  Fry,  J.  The  state- 
ment of  the  rule  in  that  case  is  this:  "Where  a  con- 
tract contains  a  condition  for  payment  of  a  sum  of  money 
as  liquidated  damages  for  the  breach  of  stipulations  of 
varied  importance,  none  of  which  is  for  payment  of  an 
ascertained  sum  of  money,  the  general  rule  is  that  the  sum 
named  is  not  to  be  treated  as  a  penalty,  but  as  liquidated 
damages."  And  a  qucere  is  added  :  ''Whether  it  would  not 
be  treated  as  a  penalty  if  one  of  the  stipulations  was  of 
very  trivial  importance."  And  it  is  said  there  is  no  decis- 
ion determining  that  the  triviality  of  the  stipulation  would 
make  the  sum  stipulated  a  penalty,  though  there  are  dicta 
to  that  efiect. 
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The  stipulations  in  the  present  case,  though  apparently 
several,  resolve  themselves  practically  into  one,  viz.:  That 
the  defendant  shall  not  submit  to  the  dictation  of  the  cigar 
makers  in  the  mode  of  carrying  on  his  business.  This  is  a 
matter  in  which  it  is  impossible  to  calculate  the  damages 
to  the  other  members  of  the  Manufacturers'  association 
by  compliance.  It  was  said  that  a  breach  of  the  agree- 
ment would  be  effected  by  the  purchase  or  sale  of  a  single 
box  of  cigars  with  the  union  brand.  But  that  purchase  or 
sale  involves  much  more  than  this  act — it  involves  the 
submission  to  the  cigar  makers,  the  employment  of  union 
men  only  in  the  manufacture,  for  they  will  not  work 
where  non-union  men  are  employed,  and  these  in  effect 
involve  a  breach  of  every  one  of  the  stipulations.  It  can- 
not be  said  these  are  matters  of  minor  importance,  and 
there  is  no  mode  by  which  the  damage  to  the  other  mem- 
bers of  the  association  can  be  calculated. 

These  stipulations  are  parts  of  one  whole,  steps  in  the 
the  accomplishment  of  one  end,  and  would  therefore  seem 
also  to  come  within  the  rule  that  where  the  aorreement  is 
for  the  performance  of  one  act,  and  there  is  no  adequate 
means  of  ascertaining  the  damages  from  a  violation  and 
the  parties  agree  upon  a  sum  as  liquidated  damages,  it 
will  not  be  treated  as  a  penalty.  The  language  of  the 
agreement  in  the  present  case  is  perfectly  clear,  the  sum 
is  not  only  mentioned  as  liquidated  damages,  but  the  inten- 
tion for  making  it  so  is  expressed. 

I  think  the  plaintiff  entitled  to  judgment,  with  costs. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

The  Corporation  of  the  Township  of  Elizabethtown 
ET  AL.  V.  The  Corporation  of  the  Town  of  Brock- 

VILLE  ET  AL. 

Small-pox  hospital — Erection  thereof  in  adjoining  municipality — Injunction 
—45  Vic.  ch.  29,  sec.  12.  U,  (0.)—47  Vic.  ch.  38,  sec.  44,  (0.) 

Held,  that  under  45  Vic.  ch.  29,  sec.  12  (0).,  the  corporation  of  onenmnici- 
pality  cannot  erect  or  establish  a  small-pox  hospital  within  the  limits  of 
another,  either  of  a  temporary  or  a  permanent  character,  without  the 
sanction  of  the  corporation  of  the  latter,  and  an  injunction  was  granted 
to  restrain  the  same. 

This  was  a  motion  for  an  interim  injunction  in  a  certain 
action  brought  by  the  corporation  of  the  township  of 
Elizabethtown,  J.  A.  Sharpe,  and  H.  A.  Bradfield,  against 
the  corporation  of  the  town  of  Brockville,  and  the  various 
members  of  the  Board  of  Health  for  the  said  town  of 
Brockville,  to  restrain  the  use  of  a  certain  building  as  a 
small-pox  hospital  under  circumstances  sufficiently  appear- 
ing from  the  judgment. 

The  motion  was  made  on  December  2nd,  1885,  before 
Boyd,  C. 

H.  J.  Scott,  Q.  C.,for  the  plaintiff,  cited  Attorney -General 
V.  Birmingham,  4  K.  &  J.  528 ;  High  on  Injunctions,  sec. 
755;  45  Yic.  ch.  29,  sec  12  (0.) 

C.  Moss,  Q.  C,  and  Reynolds,  for  the  defendants.  The 
hospital  is  not  per  se  a  nuisance.  The  corporation,  more- 
over, cannot  complain  of  any  danger,  and  the  individual 
plaintiffs  shew  no  greater  danger  than  the  rest  of  the 
public,  and  therefore  the  action  should  be  by  the  Attorney 
General.  If  the  hospital  is  a  nuisance,  it  is  a  public  one. 
The  Act  relied  on  by  the  plaintiffs  only  prohibits  the  per- 
manent erection  of  a  hospital,  and  does  not  extend  to  a 
temporary  provision  for  a  hospital,  though  in  an  adjoining 
township.  We  refer  to  Baines  v.  Beker,  Ambler  158  ; 
AnonSAik.  750 ;  Boom  v.  The  City  of  Utica,,  2  Barb.  104 
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Hill  V.  Managers  of  the  Metropolitan  Asylum  District,  4 
•<3.  B.  D.  433,  6  App.  Cas.  582 ;  Bessonies  v.  The  City  of 
Indianapolis,  71  Md.  189  ;  Waupun  v.  Moore,  17  Am.  K 
-446  ;  Mayor  of  the  City  of  Hudson  v.  Thome,  7  Paige  Ch. 
.261.  As  to  the  powers  of  the  Provincial  Inspector,  see 
R  S,  0.  ch.  190  ;  47  Vic.  ch.  38,  (0) ;  48  Vic.  ch.  45. 

December  8th,  1885.  Boyd,  C— The  town  of  Brockville 
have  rented  and  are  occupying  a  house  and  farm  premises 
containing  thirty  acres,  situate  in  the  township  of  Eliza- 
bethtown,  as  a  small-pox  hospital,  under  a  lease  expressed 
to  be  for  six  calendar  months,  to  be  computed  from  the 
28th  day  of  October,  1885.  The  Mayor  of  Brockville 
justifies  this  course  in  his  affidavit,  because  he  had  for 
several  weeks  before  been  endeavouring  to  procure  a  place 
to  establish  such  a  hospital,  and  failed  to  find  a  suitable  or 
.available  place  within  the  limits  of  Brockville,  and  he 
finally  decided  on  the  house  in  question,  as  being  by  far 
the  best  and  most  suitable  place  that  could  be  procured. 
I  do  not  question  the  bona  fides  of  the  defendants,  nor  the 
.suitability  of  the  place  in  question ;  if  the  right  to  an 
injunction  depended  on  either  of  these  considerations,  it 
would  be  proper  to  reserve  them  till  the  hearing.  But  the 
legality  of  the  defendants'  course  is  attacked  by  the 
plaintiff's,  and  it  is  contended  under  45  Vic. 
ch.  29,  sec.  12,  that  no  hospital  can  be  placed 
by  one  municipality  within  the  limits  of  another 
municipality,  without  first  obtaining  the  consent 
of  the  latter  to  that  step.  The  words  used  in  the  latter 
part  of  that  section  are,  that  no  such  hospital  "  shall  be 
erected"  by  one  municipality,  &c.  Looking  at  the  context, 
that  word  appears  to  be  used  synonymously  with  "  estab- 
lish" and  it  is  not  inconsistent  with  the  general  scope  of 
the  Acts  relating  to  public  health,  to  apply  it  to  a  tempo- 
rary hospital  or  place  of  reception  for  the  sick  and  infected. 
That  however  was  the  whole  ground  taken  in  argument  by 
the  defendants  to  justify  the  legality  of  their  course  by 
referring  to  sec.  14,  providing  for  a  temporary  hospital,  and 
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arguing  that  there  was  no  restriction  as  to  the  site  or 
locality  of  such  a  place,  and  that  the  hospital  now  used 
within  the  borders  of  the  township  was  no  more  than  a 
temporary  hospital.  But  upon  the  facts  in  evidence  before 
me,  the  town  authorities  do  not  claim  that  it  is  only  a  tem- 
porary hospital;  nor  do  I  think  they  could  do  so  with  success.. 
It  is  the  only  hospital  the  town  proposes  to  establish,  and 
the  six  months  was  evidently  contemplated  as  the  period 
during  which  the  anticipated  epidemic  would  run  its  course 
and  exhaust  itself.  Sec.  14  is  extended  and  explained  by  47 
'V  ic.  ch.  38,  sec.  44,  (0).,  which  is  borrowed  in  substance  from- 
the  English  Public  Health  Act,  88-39  Vic.  ch.  53,  sec.  181. 
Sub-sec.  1  of  that  section  in  the  Ontario  Act  speaks  of  the 
local  Board  of  Health  (in  case  the  municipality  has  made  no 
provision)  themselves  erecting  hospital-tents,  hospitals  and 
places  of  reception.  That  is  to  say,  the  word  ''erect"  is 
used  as  to  places  of  a  very  temporary  character,  so  that 
even  if  the  action  here  taken  in  renting  the  farm  had  been 
by  the  Board  of  Health  under  sec.  14,  and  for  a  strictly  tem- 
porary provision  pending  the  action  of  the  corporation  of 
the  town, I  should  still  have  thought  that  the  manifest  inten- 
tion and  direction  of  the  law  was  that  the  local  board- 
should  not,  any  more  than  the  municipality  itself,  act  beyond 
its  own  local  limits.  Can  it  be  supposed  that  this  hospital 
situate  in  the  township,  is  to  be  subject  to  the  local  board 
of  health  for  the  town  ?  That  would  evade  and  destroy 
the  whole  system  of  municipal  government  in  so  far  as 
public  health  is  concerned.  The  law  does  not  contemplate 
such  an  invasion  of  municipal  rights,  unless  it  be  by  the 
permission  of  the  municipality  invaded,  or  by  agreement 
to  establish  a  common  hospital  under  sec.  12,  of  45  Vie.  c.  29. 
In  truth,  it  seems  to  me,  the  spirit  of  all  this  local  sanitary 
legislation  as  to  infectious  disease,  is  manifested  in  one 
of  the  regulations  passed  by  the  central  board  of  health 
for  Quebec,  in  these  words :  "  No  small-pox  patient  shall 
be  conveyed  from  one  municipality  into  another  without 
the  permission  of  the  Local  Board  of  Health  of  the  munici- 
pality to  which  the  patient  is  being  conveyed."  (VIII.. 
Legal  News,  November  14th,  1885,  p.  367,  No.  27.) 
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This  is  not  a  case  for  resting  on  any  narrow  meaning  of 
the  words  erect,"  "  establish,"  "  maintain."  The  question 
is,  has  one  corporation  placed  its  hospital  within  the  limits 
o£  another,  without  the  consent,  and  indeed  in  this  case,, 
aofainst  the  will  of  that  other — if  so,  the  Act  forbids  it. 
See  Liverpool  New  Cattle  Market  v.  Hodson,  L.  R,.  2 
Q.  B.  131. 

While  it  is  true  that  the  establishment  of  such  hospitals 
is  not  per  se,  a  nuisance — for  such  a  conclusion  humanity 
forbids — yet  it  is  true  that  the  proximity  of  one  to  private 
property  depreciates  its  value,  and  affords  ground  (if  the 
act  be  illegal)  for  such  an  action  as  this.  I  do  not  deem 
it  necessary  to  decide  upon  the  right  of  the  corporation  to 
maintain  this  action  alone — they  sue  in  conjunction 
with  private  owners  who  suffer  special  injury  from  this 
illegal  act  of  the  defendants,  and  these  individuals  are 
proper  plaintiffs. 

The  injunction  is  granted  to  restrain  the  further  use  of 
this  building  and  farm  as  a  small  pox  hospital ;  and,  as  I 
decide  the  matter  upon  a  point  of  law,  it  should  be  with 
costs  to  the  plaintiffs. 

A.  H.  F.  L. 
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Bank  of  Toronto  v.  Cobourg,  Peterborough  and 
Marmora  Railway  Company  et  al. 

Company — Db-ectors — Is^ue  of  debentures  to  directors  at  a  discount — Locus 
standi  of  other  creditors — Master^ s  office — Reference. 

The  judgment  in  an  action  by  the  Bank  of  Toronto  against  the  0.  Rail- 
Avay  Company,  directed  a  reference  as  to  who,  other  than  the  plaintiffs, 
were  the  holders  of  bonds  of  the  defendant  company  of  the  same  class, 
and  an  account  of  what  was  due  to  such  bondholders,  and  it  appeared 
before  the  Master  that  the  managing  director  of  the  company  had  issued 
a  great  number  of  debentures  of  the  same  class  as  the  plaintiffs'  to  J.H.S., 
G.  J.  S.,  and  J,  B.,  who  were  themselves  directors  of  the  company  at  a 
discount  of  25  per  cent. ,  in  satisfaction  of  their  claims  against  the  com- 
pany. The  plaintiffs  thereupon  who  had  obtained  their  debentures 
subsequently,  contended  that  these  parties  could  only  claim  the  amount 
actually  advanced  by  them,  and  that  they  could  not  as  directors,  sell 
the  debentures  to  themselves  at  a  discount. 

Held,  affirming  the  decision  of  the  Master-in-Ordinary,  that  inasmuch  as 
the  company  did  not  complain  of  the  transaction,  nor  any  shareholders, 
and  inasmuch  as  the  transaction  was  not  idtra  vires,  it  was  not  compe- 
tent for  the  holders  of  the  debentures  of  the  same  class,  such  as  the 
plaintiffs  were,  to  impugn  the  position  of  J.  H.  S.,  G-.  J.  S.,  and  J.  B. 

If  the  directors  abused  their  position  so  as  to  get  an  advantage  at  the 
expense  of  the  company,  it  was  for  the  corporation  or  its  corporators  to 
complain.  To  permit  the  plaintiffs  to  attack  them  on  this  ground 
would  be  to  recognize  the  validity  of  the  transfer  of  a  right  of  action  to 
complain  of  a  fraud,  actual  or  constructive. 

This  was  an  appea  from  the  report  of  the  Master-in- 
Ordinary  made  pursuant  to  the  judgment  herein,  reported 
7  0.  K  1. 

The  circumstances  out  of  which  the  present  appeal  arose 
fulty  appear  from  the  judgment  of  the  Master-in-Ordinary, 
which  was  delivered  by  him  on  Januar}"  8th,  1885,  and 
was  as  follows  : 

Mr.  Hodgins,  Q.C,  Master-in-Orbinary. — The  judg- 
ment directs  an  enquiry  as  to  who  other  than  the  plaintiffs 
are  the  holders  of  the  bonds  of  the  same  class  of  the  defen- 
dant company,  and  an  account  of  what  is  due  to  such 
bondholders. 

These  bonds  or  debentures  to  the  amount  of  $300,000, 
were  issued  under  38  Vic.  ch.  47,  (0).,  and  are  declared  to  be 
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a  first  charge  upon  the  property  of  the  company.  The 
debentures  were  intended  to  be  issued  at  a  discount,  and 
several  of  them  were  so  issued,  but  others  were  taken  by 
some  of  the  present  holders  at  par. 

Debentures  to  the  extent  or  $156,000  were  issued  by 
the  managing  director  to  John  H.  Schoenberger,  G.  J. 
Schoenberger,  and  Mrs.  Butts,  (the  latter  as  for  one  Isaac 
Butts,)  at  a  discount  of  25  per  cent,  for  moneys  obtained 
by  the  defendant  company,  on  the  discount  of  notes  made 
or  endorsed  by  these  parties  for  the  benefit  of  the  com- 
pany. 

At  the  time  the  proceeds  of  this  discount  were  received 
by  the  company,  the  Shoenbergers  and  Butts  were  direc- 
tors of  the  defendant  company.  In  1875  Butts  died  and 
his  place  at  the  board  was  taken  by  his  son  ;  and  in  that 
year  these  debentures  issued  as  follows  :  52  to  John  H. 
Shoenberger,  52  to  G.  K.  Shoenberger,  and  52  to  Mrs. 
Butts,  widow  of  Isaac  Butts. 

The  plaintiffs  contend  that  these  parties,  the  Shoenber- 
gers, as  being  directors,  and  Mrs.  Butts  as  claiming  under 
the  will  of  Isaac  Butts,  can  only  claim  the  amount  actually 
advanced  by  them  to  the  defendant  company  ;  that  they 
could  not,  as  such  directors,  sell  these  debentures  to  them- 
selves at  a  discount,  nor  could  they  claim  to  hold  them  at  a 
profit  beyond  what  the  company  owed  them  on  the  notes 
discounted  for  its  benefit. 

The  Act  authorizes  the  directors  to  issue  debentures  for 
such  sums  and  at  such  rate  of  interest  not  exceeding  eio-ht 
per  cent,  per  annum,  "as  they  may  deem  expedient."  And 
under  that  power  I  think  the  director  s  could  lawfully  issue 
debentures  at  a  discoun"^^.  The  Act  also  makes  these 
debentures  a  first  charge  on  the  property  and  franchises 
of  the  company,  without  preferment  or  priority  of  any  one 
debenture,  so  to  be  issued,  over  any  other  debenture  so 
to  be  issued.  It  further  gives  the  debenture  holders  the 
right  to  foreclose  ;  and  it  provides  that  in  case  of  a  fore- 
closure each  debenture  holder  shall  be  the  owner  of  one 
.share  for  each  one  hundred  dollars  of  principal  money  due 
48 — VOL.  X  O.R. 


878 


THE  ONTARIO  REPORTS,  1885- 


[vol. 


to  him  in  respect  of  the  debentures  "  of  the  class  foreclos- 
ing ;  and  that  "  the  capital  stock  of  the  new  company 
shall,  in  case  of  a  foreclosure,  be  the  amount  of  the  prin- 
cipal money  due  in  respect  of  the  debentures  of  the  said 
last  mentioned  class." 

The  judgment  provides  for  a  sale  instead  of  a  foreclosure; 
but  that  cannot  be  held  to  alter  the  statutory  rights 
expressly  given  to  these  debenture  holders  by  the  Act. 

The  plaintiffs  as  debenture  holders  are  creditors  of  this 
company  of  the  same  class  as  the  directors  referred  to. 
There  is  no  fiduciary  or  trust  relation  between  the  plain- 
tiffs and  these  directors,  which  would  entitle  the  plaintiffs 
to  invoke  the  equitable  jurisdiction  of  the  Court.  As  direc- 
tors of  the  company  they  owed  no  trust  or  duty  to  the 
co-holders  of  debentures  which  would  compel  them  to  hold 
or  dispose  of  these  bonds  or  debentures  for  such  co-debenture 
holders.  These  directors,  obtained  a  title  to  these  deben- 
tures before  the  plaintiffs  became  debenture  holders. 
The  plaintififs,  therefore,  had  no  beneficial  interest  or 
claim  in  the  debentures  when  these  directors  obtained 
theirs. 

All  holders  stand  on  the  same  footing,  inter  se,  as  credi- 
tors of  the  company.  Each  debenture  holder  knows  that 
he  holds  part^of  an  issue  of  debentures  for  $300,000  pari 
passu  with  other  holders ;  that  the}^  are  all  alike  as  to 
payment,  rate  of  interest,  and  remedy ;  that  there  is  no 
priority  among  them,  and  that  they  are  in  every  way  placed 
on  an  equality  as  between  themselves. 

The  parties| whose  property  is  chargeable  with,  or  which 
may  be  foreclosed  or  sold  to  pay  these  debentures — the 
company  or  its  shareholders — are  the  proper  parties  to  com- 
plain of  these  directors  ;  but  they  do  not  complain.  They, 
as  the  cestuis  que  trustent  of  these  directors,  are  alone 
entitled  to  any  profit,  if  profit  there  be,  acquired  by  them 
as  their  trustees. 

No  case  has  been  cited  to  shew  that  any  such  claim  of 
a  cestui  que  trust  vests  in,  or  can  of  right  be  enforced  by, 
the  creditors  of  such  cestui  que  trust,  as  these  plaintiffs- 
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are.  And  it  is  well  settled  that  a  trustee's  claim  against 
a  trust  estate  cannot  be  enforced  by  the  creditors  of  such 
trustee:  Worrall  v.  Halford,  8  Ves.  4.  Any  such  claim 
would  import  a  mischievous  principle,  giving  strangers  to 
a  trust  the  right  to  sue  for  an  administration  of  the  trust 
estate  :  Herriotts  Hospital  v.  Ross,  12  CI.  &  Fin.  507;  Lewin 
on  Trusts,  530. 

The  point  came  up  and  was  decided  adversely  to  the 
contention  now  made  in  CamphelVs  Case,  4  Ch.  D.  470, 
where  it  was  held  that  a  director  taking  debentures  issued 
by  his  company  at  the  same  discount  that  others  could 
obtain  them  at,  was  not  liable  to  the  company  for  such 
discount.  Bacon,  V.  C,  said  that  the  case  did  not  fall 
within  the  principle  upon  which  the  application  was 
based,  viz.,  "the  principle  which  courts  of  equity  have 
always  adhered  to,  not  to  permit  an  agent  or  director,  or 
any  person  in  a  fiduciary  character,  and  having  power  and 
influence  in  the  concern,  to  make  a  profit  by  his  dealings 
with  the  concern." 

See  also  Regent's  Canal  Iron  Works  Co.,  3  Ch.  D.  43  ; 
Re  Anglo  -  Danubian  Steam  Navigation  and  Colliery 
Co.,  L.  R.  20  Eq.  339;  Fountaine  v.  Carmarthen  R.  W.  Co., 
L.  R.  5  Eq.  316. 

A  similar  rule  prevails  in  the  jurisprudence  of  the 
United  States. 

The  purchase  by  a  trustee  of  property  of  his  cestui  que 
trust  is  voidable  at  the  option  of  the  latter.  But  he  may 
affirm  the  sale,  or  not  impeach  it ;  and  if  regular  in  other 
respects,  it  cannot  be  questioned  by  third  parties,  on  the 
ground  of  its  being  a  purchase  by  a  trustee.  It  is  the 
fiduciary  relation  to  the  beneficiaries  of  an  estate  which 
prevents  a  trustee  from  purchasing  the  estate.  But  a  vio- 
lation of  his  dut}^  in  this  respect  may  or  may  not  be  ques- 
tioned at  the  option  of  the  beneficiaries,  but  not  by  persons 
who  have  not  that  relationship  to  the  trust  estate:  Baldiuin 
V.  Allison,  45  Minn.  25. 

So  where  the  administratrix  of  an  estate  foreclosed  (or 
sold  under  process  of  a  court)  certain  lands  which  had  been 
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mortgaged  to  the  intestate,  and  purchased  the  lands  for 
lierself,  it  was  held  that  although  the  sale  might  be  set 
a,side  by  the  heirs,  its  validity  could  not  be  questioned  by 
the  creditors  of  the  estate  :  Kern  v.  Chalfant,  7  Min.  487. 
See  further  on  this  point  Whoefer's  Appeal,  2  Pa.  St.  71 ; 
McKinley  v.  Irvine,  13  Ala.  681 ;  McMsh  v.  Pope,  8  Rich. 
<S.  C.)  112. 

Nor  is  the  assignee  of  a  beneficiary  or  cestui  que  trvust 
entitled  to  an  account  against  trustees  for  a  breach  of  trust, 
or  to  apply  to  a  Court  to  avoid  transactions  between  such 
cestui  que  trust  and  his  trustee,on  the  ground  of  the  fiduciary 
relationship  between  them:  Hilly.  Boyle, h.  E.  4  Eq.  260  ; 
Rice  V.  Cleghorn,  21  Ind.  80.  In  the  latter  case  the  Judge 
said :  "  The  purchase  of  trust  property  by  a  trustee  is  not 
void,  but  may  be  avoided  by  the  cestui  que  trust  within  a 
reasonable  time,  in  a  direct  proceeding  for  that  purpose ; 
Ibut  such  a  result  cannot  be  effected  at  the  suit  of  a  third 
person." 

Nor  can  one  who  holds  possession  of  the  trust  estate, 
under  the  cestui  que  trust,  invoke  the  fiduciary  or  trust 
relation  to  impeach  a  wrongful  purchase  made  by  the 
trustee  of  such  trust  estate.  Jackson  v.  Van  Dalfsen,  5 
Johns.  N.  Y.  43,  was  a  case  where  one  McCarty  was 
employed  by  one  Ten  Eyck  as  his  agent  to  sell  certain 
lots.  He  sold  the  same  on  the  26th  of  July  to  one  Y,  who, 
on  the  30th  of  July,  conveyed  them  to  himself.  It  was 
proved  that  the  conveyances  were  made  to  Y,  and  by  Y 
to  one  M.,  for  the  purpose  of  transferring  the  title  in 
the  lots  to  M.  Ejectment  was  then  brought  against 
the  tenant  holding  under  Ten  Eyck.  The  defendant  con- 
tended that  the  sale  to  M.  was  a  breach  of  trust,  and 
was  void;  but  the  Court  held  that  the  defendant  was 
a  stranger  to  the  transactions  between  the  trustee  and 
cestui  que  trust,  and  could  not  avail  himself  of  the  objec- 
tion that  M.  had  been  guilty  of  a  breach  of  trust  in 
acquiring  the  title. 

Besides,  these  directors  are  here  as  creditors  enforcing 
their  rights  as  such.   Rightly  or  wrongly,  as  between  them- 
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selves  and  the  company,  they  have  possession  of  these 
debentures  as  creditors,  and  this  proceeding  is  not  a  pro- 
ceedinof  to  make  them  account  as  trustees :  Re  United 
English  and  Scottish  Assurance  Co.,  L.  R.  3  Ch.  787. 

In  no  sense,  therefore,  can  these  directors  be  held  to  be 
trustees  or  agents  for  the  plaintiffs  or  other  co-debenture 
holders,  or  bound  by  any  fiduciary  or  trust  relation  to 
account  to  them  for  their  acquirement  of  these  debentures. 

In  accordance  with  this  judgment  the  Master  by  his^ 
report  dated  May  29th,  1885,  fixed  the  various  sums  due,  as 
bondholders,  to  John  H.  Schoenberger,  George  C.  Schoen- 
berger,  and  the  administrators  cum  testamento  annexo  of 
Isaac  Butts,  deceased,  for  principal  money  and  interest 
respectively. 

The  plaintiffs  now  appealed  from  this  report  on  the 
ground,  as  set  out  in  the  appeal,  that  "  the  said  Master 
should  have  found  and  reported  that  the  said  parties  were 
not  entitled  to  rank  upon  the  estate  of  the  said  I'ailway 
company  in  respect  of  the  said  bonds  and  interest,  but  if 
entitled  at  all  they  were  only  entitled  to  be  paid  the 
amounts  actually  advanced  by  them  to  the  said  company  ia 
respect  to  the  same,  and  the  said  Master  erred  in  allowing 
the  said  parties  to  prove  as  creditors  to  the  full  amount 
of  the  face  value  of  the  said  bonds." 

The  appeal  was  argued  on  November  5th,  1885,  before 
Boyd,  C. 

Moss,  Q.C.,  and  T.  P.  Gait,  for  appellants.  The  case  Ster- 
ling V.  Riley,  9  Gr.  343,  shews  the  powers  and  duties  of  the 
Master  on  a  reference,  at  all  events  in  mortgage  cases:  (see 
at  p.  346.)  This  has  remained  the  law  ever  since.  When  a 
party  comes  to  prove  an  incumbrance  on  lands,  anyone  inter- 
ested in  those  lands  may  shew  what  is  due,  if  anything,  in 
respect  of  it.  The  only  limit  is  that  shewn  in  McDoiigcdl  v. 
Lindsay  Paper  Mills  Co.,  10  P.  R  247,  that  a  party  coming 
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in,  cannot  in  the  Master's  Office  dispute  the  validity  of  the 
mortgage  in  respect  of  which  judgment  was  given.  Here 
the  Master  was  directed  to  take  an  account  of  what  was  due 
the  debenture  holders.  In  Penn  v.  Lockwood,  1  Gr.  547, 
the  matter  was  again  considered.  The  Act  38  Vic.  c.  47, 
(0).,  s.  2,  contemplates  that  these  debentures  shall  be  a 
charge  on  the  property.  We  had  a  right  to  consider  the 
circumstances  under  which  these  debentures,  which  we 
may  call  mortgages,  w^ere  issued  to  the  directors.  If  the 
Master  is  right,  the  company  might  have  handed  over  these 
debentures  as  a  gift,  and  yet  we  could  not  object,  because 
the  company  is  not  objecting.  ^  orrall  v.  Halford,  8  Ves. 
4  ;  Herriotts  Hospital  v.  Ross,  12  01.  &  F.  507,  cited  by 
the  Master,  are  cases  where  no  question  arose  of  persons 
coming  in  conflict  with  other  creditors.  Then  the  Master 
says  the  transaction  must  stand  because  the  directors  were 
at  liberty  to  purchase  debentures,  and  at  a  discount.  It 
may  be  conceded  for  the  purpose  of  this  argument  that 
when  debentures  are  put  on  the  market  for  public  com- 
petition, directors  may  become  purchasers  in  that  way : 
see  Campbeirs  Case,  4  Oh.  D.  470.  But  this  case  is  dif- 
ferent. There  was  no  putting  these  debentures  on  the 
market.  There  has  been  no  such  issue  or  negotiation  of 
these  bonds  as  was  intended  by  the  Act  or  the  by-law. 
We  are  entitled  to  say  that  in  the  hands  of  the  directors 
these  bonds  form  no  debt  against  the  company  at  all.  At 
the  same  time  we  are  willing  to  concede  that  they  may 
succeed  to  the  extent  of  the  moneys  actually  advanced  by 
them.  The  Attorney  General  v.  Wilson,  1  Or.  &  Ph.  1, 
clearly  shews  that  where  money  is  devoted  by  an  Act  for 
a  particular  purpose  and  particular  uses,  there  is  no  power 
to  divert  the  moneys  from  the  purposes  of  the  Act.  In 
York  and  North  Midland  R.  W.  Co.  v.  Hudson,  16  Beav. 
485,  the  principles  relating  to  these  transactions  are  clearly 
laid  down. 

J.  Maclennan,  Q.  C,  and  T.  Langton,  for  the  defendant 
Butts.  If  the  company  has  to  raise  money  to  carry  on  its 
business,  and  if  it  has  to  issue  debentures  in  order  to  pay 
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its  debts,  must  it  not  pay  these  debentures  ?  Is  not  pay- 
ing its  debts  part  of  the  business  of  the  company  ?  Our 
client  is  in  exactly  the  same  position  as  the  Bank  of 
Toronto.  There  being  a  good  legal  consideration,  why 
should  we  not  hold  the  debentures  ?  This  company  was 
incorporated  under  C.  S.  C.  c.  66,  s.  9,  sub-s.  11,  and  could 
dispose  of  its  debentures  at  a  discount.  [Boyd,  C. — You 
say  then  these  debentures  are  not  like  mortgages :  that  you 
cannot  go  into  the  account  of  what  is  due  on  them,  but 
having  bought  them  you  can  prove  for  the  full  amount.] 
It  depends  on  the  agreement.  Here  the  agreement  was  that 
these  debentures  were  given  for  moneys  advanced.  As  to 
Sterling  v.  Riley,  9  Gr.  343,  that  was  a  question  between 
a  mortgagor  and  a  mortgagee.  In  the  Master's  Office  the 
defendants  desired  to  shew  that  the  full  amount  was  not 
advanced.  The  company  has  never  questioned  these  trans- 
actions, and  the  company  is  a  party  here.  How  can  the 
plaintiffs  have  a  locus  standi  to  upset  this  transaction  when 
the  company  does  not  wish  to  do  so,  seeing  that  the  only 
way  in  which  it  could  be  done  would  be  by  our  being 
restored  to  our  original  position,  and  the  money  paid  to  us  ? 
The  cases  cited  by  the  Master  are  extremely  pertinent. 
The  appellants  imagine  a  case  of  our  debentures  being  a 
mere  gift.  To  imagine  this  case  we  must  also  imagine  the 
company  had  the  power  to  make  a  gift.  Then  they  say 
this  is  not  a  case  of  debentures  being  put  on  the  market 
-and  the  directors  buying  like  anyone  else.  But  if  they 
had  been  put  on  the  market,  no  one  would  have  bought. 
The  evidence  shews  this.  No  doubt  when  an  Act  expressly 
points  out  how  trust  moneys  are  to  be  applied,  that  mode 
must  be  followed,  but  our  Act  does  no  such  thing.  All 
there  is,  is  in  the  recital.  It  would  be  absurd  and  impossible 
for  the  Legislature  to  say  this  company  should  raise  new 
money  and  apply  it  only  on  new  works  and  new  buildings, 
and  leave  old  debts  unpaid.  Existing  debts  have  a  prior 
claim  over  later  contracted  debts  in  all  cases. 

Langton,  on  the  same  side,  cited  Re  Regents  Canal  Co., 
3  Ch.  D.  43.    The  position  of  the  directors  can  only  be 
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attacked  by  the  company :  Perry  on  Trusts,  s.  198 ; 
Lister  v.  Lister,  6  Yes.  631a  ;  Campbell  v.  Walker,  5  Ves. 
678  ;  Rice  v.  Cleghorn,  21  Ind.  80.  The  company  must 
have  proceeded  within  a  reasonable  time.  Here  ten  years 
have  elapsed  and  the  position  of  directors  has  been  changed: 
Campbell  v.  Walker,  supra.  As  to  the  right  of  directors 
to  exercise  their  rights  as  creditors  in  the  same  way  as 
other  creditors,  see  Brice  on  Ultra  Vires,  2nd  Am.  ed.  p. 
478 ;  Buell  v.  Buckingham,  16  Iowa  284,  there  cited ;  Re 
Anglo- Danubian  Steam  Navigation  and  Colliery  Co.,  20 
Eq,  339. 

Moss,  in  reply.  The  plaintiffs'  position  is  not  identical 
with  that  of  the  respondents.  The  plaintiffs  have  only 
claimed  to  hold  debentures  held  by  them  as  security  for 
what  is  actually  due  them.  The  respondents  claim  the  full 
amount  due  on  the  face  of  their  bonds  and  interest  upon 
them.  The  Act  makes  all  the  debentures  a  charge  without' 
preference  or  priority,  but  the  effect  of  the  directors'  action 
is  to  give  these  respondents  a  preference  and  priority.  The- 
plaintifls  have  advanced  $80,000  and  the  defendants  only 
$40,000,  and  yet  the  Master  has  found  larger  sums  due  the- 
defendants  than  the  plaintiffs,  thus  giving  the  defendants 
a  preference.  The  defendants  cannot  charge  the  lands 
of  the  company  for  any  greater  sum  than  they  actually 
advanced  in  respect  of  the  debentures  held  by  them,  and 
interest  thereon.  If  the  debts  of  the  company  had  not 
been  paid  by  the  advances  of  the  defendants,  the  creditors 
could  only  have  recovered  the  amount  due  them.  The 
claim  of  the  defendants  under  the  debentures  is  sub- 
stituted for  the  claim  of  the  creditors  who  have  been  paid 
by  the  advances,  and  cannot  be  enforced  against  the  pro- 
peity  of  the  company  to  any  greater  extent  than  could  the 
claims  of  the  creditors  which  have  been  so  paid.  So  far 
as  the  Butts  are  concerned  there  is  no  distinction  between 
this  case  and  that  of  the  others.  Isaac  Butt,  it  is  true,, 
was  dead,  but  his  son  Isaac  W.  Butt  succeeded  as  director 
in  respect  of  his  father's  stock,  and  the  issue  of  debentures 
to  Mrs.  Butt  was  made  as  representative  of  her  husband,, 
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and  she  was  otherwise  a  mere  volunteer,  and  can  occupy 
no  better  position  than  her  husband,  if  alive.  Out  of 
money  advanced  by  the  directors  $13,212  was  paid  for 
interest  due  on  the  old  bonds,  which  the  directors  them- 
selves held.  This  sum  was  not  used  in  a  manner  con- 
templated by  the  Act  authorizing  the  issue  of  the  deben- 
tures in  question.  The  plaintiffs  are  willing  that  the 
defendants  should  prove  for  $100,732. 

November  11th,  1885.  Boyd,  C. — This  action  was 
brought  by  the  plaintiffs  in  a  representative  capacity,  and 
on  behalf  of  all  holders  of  the  debentures  of  the  railway 
company.  The  respondents  in  this  appeal  were  therefore 
substantially  plaintiffs,  as  being  holders  of  some  of  these 
securities,  and  it  is  not  competent  for  the  plaintiffs  on  this 
record  to  attack  their  status,  and  say  that  they  cannot 
prove  for  anything.  Though  the  argument  was  pressed 
thus  far,  it  was  nevertheless  conceded  that  the  bank  was 
willing  that  the  respondents  should  prove  for  so  much  of 
the  money  advanced  by  them  as  went  into  the  road,  or 
for  its  benefit ;  but  it  is  disputed  that  they  should  prove 
for  the  face  value  of  their  debentures.  The  transaction  be- 
tween them  and  the  managing  director  who  was  empowered 
to  act  for  the  company,  is  to  be  looked  at.  The  bargain 
was,  that  they  should  take  their  securities  in  satisfaction 
and  payment  of  their  claims  against  the  company.  This 
involved  the  transfer  of  the  debentures  at  some  discount,, 
but  whatever  this  was,  the  transaction  was  not  ultra  vires, 
nor  was  it  in  any  sense  void.  The  company  does  not  com- 
plain of  it,  nor  does  any  shareholder.  This  being  so,  it  is^ 
in  my  opinion,  not  competent  for  the  holders  of  other 
debentures  of  the  same  class  to  impugn  the  respondents' 
position. 

The  complaint  is,  that  the  directors  abused  their 
position  so  as  to  get  an  advantage  at  the  expense  of  the 
company.  If  this  be  so,  it  is  for  the  corporation  or  its 
corporators  to  complain.  To  permit  the  bank  to  attack 
on  this  ground,  would  be  to  recognize  the  validity  of  the 
49 — VOL.  X  O.K. 
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transfer  of  a  right  of  action  to  complain  of  a  fraud,  actual 
or  constructive. 

In  Knight  v  Bowyer,  23  Beav.  609,  Romilly,  M.  R.,  held 
that  if  a  solicitor  purchases  from  a  client,  and  institutes 
a  suit  against  third  parties  to  enforce  his  right,  any 
objection  on  the  ground  of  its  being  a  purchase  by  a 
solicitor  from  his  client,  cannot  be  raised  by  such  third 
parties. 

With  this  agreed  Turner,  L.  J.,  in  appeal :  2  DeG.  &  J. 
421,444,who  said  that  "in  order  to  maintain  suchan  objection 
it  must  be  shewn  that  the  purchase  was  illegal  and  void 
upon  principles  of  public  policy,  upon  ground  far  higher 
than  the  mere  interests  of  the  parties." 

This  same  view  was  upheld  in  Greenstreet  v.  Paris,  21 
Gr.  229,  which  involved  the  consideration  of  dealings  be- 
tween a  director  and  his  company,  and  it  was  held  that  if 
the  security  which  he  took  was  capable  of  being  confirmed 
by  the  shareholders,  and  they  did  not  nor  did  the  company 
object,  it  was  not  for  an  outsider  to  complain.  These 
securities  were  in  the  hands  of  the  respondents  before  the 
defendants  obtained  those  on  which  they  sue,  and  no 
claim  is  presented  in  law  or  equity  which  entitles  them 
to  unravel  the  transaction  long  before  concluded  between 
the  directors  and  the  company. 

Upon  this  ground  alone  I  think  that  the  appeal  should 
be  dismissed  with  costs  as  to  the  respondents  who 
appeared  on  the  appeal. 

A.  H.  F.  L. 
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[queen's  bench  division.] 
Richardson  v.  Ransom. 

Malicious  prosecution — Appointment  of  Police  Magistrates,  B.  S.  0., 
ch.  12 — Constitutional  law. 

In  an  action  for  falsely  and  maliciously  charging  the  plaintiff  with  obtain- 
ing nioney  from  the  defendant  by  false  pretences,  and  for  arresting  and 
prosecuting  him  therefor  before  the  Police  Magistrate  of  Belleville, 
appointed  by  the  Government  of  the  Province  of  Ontario,  and  who,  it 
was  alleged,  had  no  jurisdiction  to  act,  it  being  contended  that  such 
appointment  properly  lay  with  the  Dominion  Government. 

Held,  that  a  person  could  not  be  considered  a  trespasser  merely  by  laying 
an  information  before  a  Police  Magistrate  so  appointed,  charging 
another  with  a  crime,  and  praying  therein  that  a  warrant  might  be 
issued  for  his  arrest. 

Per  Wilson,  O.J.,  that  the  power  to  appoint  Police  Magistrates  rests 
with  the  Ontario  Government. 

Action  for  charging  the  plaintiff  falsely  and  maliciously 
with  false  pretences  in  obtaining  $125  from  the  defendant, 
and  arresting  him  and  prosecuting  him  therefor  before 
John  James  Bleeker  Flint,  who  assumed  to  act  as  Police 
Magistrate  for  the  city  of  Belleville,  but  who  had  no  juris- 
diction, as  alleged,  so  to  act. 

The  defendant  denied  the  allegations  in  the  statement 
of  claim^  contained,  and  alleged  that  he  acted  upon 
reasonable  and  probable  cause,  and  without  malice,  and 
that  the  Police  Magistrate  had  jurisdiction  to  act  in  the 
premises,  and  that  the  plaintiff  consented  to  be  tried  upon 
the  said  charge  by  the  Police  Magistrate,  who  convicted 
the  defendant  of  and  for  the  said  offence,  and  which  con- 
viction was  affirmed,  and  remained  in  full  force  and  effect. 

The  defendant  also  demurred  on  the  ground  that  the 
statement  of  claim  did  not  shew  the  plaintiff  had  any  cause 
of  action :  that  it  was  not  shewn  the  defendant  acted  with- 
out reasonable  and  probable  cause,  nor  was  it  shewn  the 
charge  was  dismissed,  or  was  ever  determined  or  quashed , 
•or  was  terminated  in  the  plaintiff's  favour. 

The  parties  agreed  as  follows  : 

1.  That  the  only  authority  John  J.  B.  Flint  had  for 
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taking  the  informatioD  and  issuing  a  warrant  was  under  a 
commission  from  the  Government  of  Ontario ;  and  upon^ 
the  facts  stated  and  admitted  at  the  trial  at  the  last  Fall 
Assizes  held  at  Belleville  before  O'Connor,  J.,  without  a 
jury,  the  learned  Judge  gave  judgment  for  the  plaintiff 
with  nominal  damages. 

The  constitutional  questions  raised  in  the  case  were 
whether  the  appointment  of  John  J.  B.  Flint,  as  Police 
Magistrate  as  aforesaid,  by  patent  issued  by  the  Lieutenant- 
Governor  of  Ontario,  was  a  valid  appointment  in  law  of 
the  said  John  J.  B  Flint  to  the  office  of  Police  Magistrate 

2.  If  the  appointment  of  the  said  John  J.  B.  Flint  as- 
Police  Magistrate  was  valid,  whether  he  was  by  reason 
thereof  and  by  virtue  of  the  statute  in  that  behalf  ex' 
officio  a  J ustice  of  the  Peace  in  and  for  the  county  of 
Hastings. 

8.  Whether  the  said  John  J.  B.  Flint,  being  at  the  time- 
of  his  appointment  and  for  some  years  before,  and  from 
his  appointment  thence  forward,  a  practising  attorney 
and  solicitor  of  the  Supreme  Court  of  Judicature  of 
Ontario,  could  properly  be  appointed,  or  if  appointed 
could  lawfully  act  as  such  Police  Magistrate,  or  as  a 
Justice  of  the  Peace. 

Notices  were   served  upon  the  Attorney-General  of" 
Ontario  and  the  Minister  of  Justice  of  the  Dominion  of 
Canada  of  the  intention  of  the  parties  in  the  action  to 
argue  the  said  constitutional  questions. 

December  3,  1885.  Burdett  moved  to  enter  judgment 
for  the  defendant.  The  case  of  Regina  v.  Bennett,  1 
O.  P.  445,  shews  the  Lieutenant  Governor  has  the  power 
to  appoint  Justices  of  the  Peace  under  R  S.  O.  ch.  71, 
and  if  so  ch.  72,  respecting  the  appointment  of  Police 
Magistrates  by  the  Lieutenant  Governor,  is  valid  also.- 
The  Lieutenant  Governor  has  the  appointment  of  the 
Judges  in  the  different  Provinces.  There  is  nothing  said 
of  his  appointment  of  Justices  of  the  Peace.  The  B.  N.  A. 
Act,  sec.  92,  sub-sees.  14,  15,  gives  the  Provinces  the  right 
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to  provide  for  "the  administration  ot  justice  in  the  Pro- 
vince, including  the  constitution,  maintenance,  and  organi- 
:zation  of  Provincial  Courts,  both  of  civil  and  criminal 
jurisdiction,  including  procedure  in  civil  matters  in  those 
Courts,  "and  the  imposition  by  fine,  penalty,  or  imprison- 
ment for  enforcing  any  law  of  the  Province  made  in  relation 
to  any  matter  coming  within  any  of  the  classes  of  subjects 
-enumerated  in  this  section."  Another  objection  against 
the  jurisdiction  of  the  Police  Magistrate  is,  that  he  was  a 
practising  attorney  and  solicitor  at  the  time  of  his  appoint- 
ment, and  he  has  been  so  ever  since,  and  it  is  said  the  R. 
S,  0.  ch.  71,  sec.  5,  prevented  him  from  acting  a«  a  Justice 
of  the  Peace  for  the  county  of  Hastings  while  he  was  such 
practising  attorney  or  solicitor ;  and  as  he  could  not  be  ap- 
.  pointed  a  Justice  of  the  Peace,  nor  act  as  such  while  he 
was  so  practising  his  profession  of  attorney  or  solicitor, 
even  assuming  he  could  be  lawfully  appointed  a  Police 
Magistrate,  or  could  act  as  such  while  still  practising  his 
profession  of  the  law,  so  he  could  not  lawfully  act  as  a 
Justice  of  the  Peace  for  the  county  of  Hastings  by  reason 
of  his  being  Police  Magistrate  for  the  city  of  Belleville, 
under  R.  S.  0.  ch.  72,  sec.  4. 

The  prohibition  extends  as  well  to  Justices  of  the  Peace 
offbcio  as  to  justices  who  are  specially  appointed  to  be 
Justices  of  the  Peace. 

Johnson,  for  the  Attorney-General  and  for  the  Police 
Magistrate.  The  appointment  by  the  Lieutenant-Governor 
-^of  the  Police  Magistrate  was  a  valid  appointment  under 
the  authority  of  the  statutes  referred  to.  See  also  32  & 
33  Vic.  ch.  32,  sec.  1  (D.)  and  38  Vic.  ch.  47  (D.) ;  Regina 
V.  Goote,  L.  R.  4  P.  C.  599 ;  In  re  Boucher,  4  A.  R.  199  ; 
West  V.  Smalhuood,  3  M.  &  'W.  418  ;  Brown  v.  Chapman, 
6  C.  B.  365  ;  Orinham  v.  Willey,  4  H.  &  N.  496 ;  Austin 
V.  Bowling,  L.  R.  5  C.  P.  534  ;  Regina  v.  Row,  14  CP. 
:307  ;  Hunt  v.  MoArthur,  24  U.  G.  R.  254.  If  Mr.  Flint, 
as  Police  Magistrate  of  the  city,  had  not  ex  officio  the  right 
^0  act  as  a  Justice  of  the  Peace  of  the  county,  yet  having 
had  general  jurisdiction  over  the  offence,  the  defendant  is 
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not  liable  for  the  action  of  the  magistrate :  Regina  v. 
Horner,  2  Steph.  Dig,  450. 

-  G.  D,  Dickson,  Q.C.,  contra,  for  the  plaintiff,  referred  to 
Haacke  v.  Adamson,  14  C.  P.  201  ;  Jud.  Act,  sec.  222 ; 
Jones  V.  Williams,  3  B.  &  C.  762 ;  West  v.  Smallwood,  3 
M,  &  W.  417;  Gushing  v.  Duyuy,  L.  R.  5  App.  409; 
Ghitty  on  Prerog.  76 ;  Regina  v.  Amer,  42  U.  C.  R  891 ; 
Hardcastle  on  Statutes,  180;  Lenoir  v.  Ritchie,  3  S.  C.  R.. 
575;  TfiZsoTi  v.  McGuire,  2  O.K.  118;  Regina  y.  Reno, 
4  P.  R.  281 ;  Regina  v.  Bennett,  1  0.  R.  445,  462 ;  B.  N. 
A.  Act,  sees.  12,  55,  91,  sub-sec.  27;  Regina  v.  O'Rourke, 
32  C.  P.  388,  404,  405 ;  14  Geo.  III.  ch.  83,  sec.  17 ;  C.  S. 
U.  C.  ch.  10,  sees.  1,  5,  ch.  11,  sec.  41,  ch.  12,  sees.  1,  3j 
Regina  v.  Row,  14  C.  P.  807 ;  Brown  v.  Ghapman,  6 
C.  B.  863 ;  32  &  33  Vic.  ch.  30.  sees.  1,  2  (D) ;  Grinham 
Willey,  4  H.  &  N.  496 ;  Austin  v.  Bowling,  L.  R.  5  C.  P. 
534 ;  Hunt  v.  McArthur,  24  U.  C.  R.  254 ;  Macdonald 
V.  Henwood,  32  C.  P.  438  ;  Holroyd  v.  Doncaster,  3  Bing. 
492  ;  Waterman  on  Trespass,  sees.  302  to  308,  note  (2) 
sees.  306,  812,  818. 

Burdett,  in  reply,  referred  to  Hunter  v.  Gilkinson,  7  0.. 
R.  735.  The  R.  S.  0.  ch.  27,  sec.  20,  constituted  the  com- 
missioners and  the  different  superintendents  of  the  Indian 
Department,  then  or  thereafter  appointed.  Justices  of  the 
Peace  ex  officio  within  the  county  in  which  they  should  be 
resident  or  be  employed.  This  conviction  has  not  been 
quashed :  R.  S.  0.  ch.  73,  sec.  4.  He  referred  also  to  32. 
&  83  Yict.  ch.  24,  sec.  180  (D). 

January  11,  1886.  Wilson,  C.  J. — The  only  questions 
are : 

1.  Has  the  Lieutenant  Governor  of  this  Province  power 
to  appoint  Police  Magistrates  ?  If  he  has,  the  appoint- 
ment of  Mr.  Flint  as  Police  Magistrate  for  the  city  of 
Belleville  is  valid.  If  he  have  not,  the  appointment  is 
invalid. 

2.  If  he  had  the  power  to  appoint  Mr.  Flint  Police 
Magistrate  for  the  city  of  Belleville,  has  the  Ontario  Legis- 
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lature  authority  to  enact,  as  has  been  done  by  the  R.  S.  0. 
ch.  72,  sec.  4,  that  Every  Police  Magistrate  shall,  ex  officio, 
be  a  Justice  of  the  Peace  for  the  city  or  town  for  which  he 
holds  office,  and  also  for  the  whole  county  or  union  of 
counties  in  which  either  for  judicial  or  municipal  purposes 
such  city  or  town  is  situate  ?" 

It  appears  that  at  the  common  law  certain  persons  had 
annexed  to  the  offices  which  they  held  the  power  of  con- 
servators of  the  peace,  while  others  were  specially  appointed 
to  be  conservators  of  the  peace. 

Those  who  were  so,  not  by  viitue  of  any  office  which 
they  held,  claimed  that  power  in  different  ways  ;  some  by 
prescription,  some  by  the  tenure  of  their  landw,  and  some 
by  the  election  of  the  freeholders  in  the  County  Court 
before  the  sheriff. 

And  afterwards  by  stat  ]  Edw.  III.  ch.  16,  it  was 
ordained  that  in  every  county  good  and  lawful  men  be 
assigned  to  keep  the  peace.  "  And  in  this  manner  and 
upon  this  occasion  was  the  election  of  the  conservators 
of  the  peace  taken  from  the  people  and  given  to  the  King, 
this  assignment  being  construed  to  be  by  the  King's 
commission ;  but  still  they  were  called  only  conservators 
of  the  peace  till  the  stat.  34  Edw.  III.  ch.  1,  gave  them 
the  power  of  trying  felonies,  and  then  they  acquired  the 
more  honourable  appellation  of  justices:"  1  Bl.  Com.  350, 
351  ;  Hawkins'  P.  C.  book  11.  ch.  8  ;  Com.  Dig.  "  Justices 
of  the  Peace"  A.  1  to  6  ;  Ch.  Prer.  79.  Whatever  the  office 
was  formerly  it  seems  that  from  the  time  of  the  1  Edw. 
III.  ch.  16,  none  but  the  King  can  appoint  Justices  of 
the  Peace.  By  the  27  Hen.  VIII.  ch.  24,  that  power  is 
expressly  declared  to  be  in  the  King,  provided,  however, 
that  counties  palatine,  boroughs,  &;c.,  which  had  the  power 
to  have  justices,  were  still  to  retain  that  authority:  Com. 
Dig.  "  Justices  of  the  Peace,"  A.  1,  5. 

It  seems  to  be  quite  settled  that  the  appointment  of 
Justices  of  the  Peace  is  vested  in  the  Crown.  Of  course 
they  may  be  appointed  by  Act  of  Parliament,  or  persons 
holding  certain  offices  may,  on  being  appointed  or  elected 
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to  such  offices,  become  Justices  of  the  Peace.  How  it  is 
that  Justices  of  the  Peace  were  first  appointed  in  this 
Province  does  not  appear.  They  were  probably  appointed 
by  commission  by  the  Lieutenant-Governor  in  the  exercise 
of  the  right  of  the  Crown,  which  it  was  assumed  he 
possessed  in  like  manner  as  such  power  has  ever  since 
heen  exercised.  There  does  not  appear  to  have  been  any 
Act  passed  under  the  31  Geo.  III.  ch.  31,  our  earliest  con- 
stitutional statute  which  empowered  the  Lieutenant- 
Governor  to  make  these  appointments. 

The  appointment  of  Police  Magistrates  is  expressly  pro- 
vided for  by  R.  S.  O.  ch.  72,  and  the  office  is  one  which 
was  created  many  years  before  that  Act. 

The  Dominion  Parliament  has  by  section  91  of  the  B.  N. 
A.  Act  power  to  make  laws  for  the  peace,  order,  and  good 
government  of  Canada  in  relation  to  all  matters  not 
coming  within  the  classes  of  subjects  by  the  Act  assigned 
exclusively  to^the  Legislatures  of  the  Provinces."  It  is  not 
necessary  to  enquire  how  far  that  enactment  would  enable 
the  Dominion  Parliament  to  legislate  with  respect  to  the 
appointment  of  Justices  of  the  Peace  and  Police  Magistrates 
in  any  Province  of  the  Dominion,  and  to  authorize  the 
Governor  General  to  make  such  appointments,  as  with  rela- 
tion to  the  Public  Works,  32  &  33  Vic.  ch.  24  sec.  7  (D),  or 
to  the  management  of  Indian  afiairs,  as  by  declaring  that 
an  Indian  agent  shall  have  the  same  power  as  a  stipen- 
diary magistrate,  45  Vic.  ch.  30,  sec.  3  (D). 

These  matters  referred  to  are  matters  of  a  general  and  not 
merely  of  a  local  nature,  and  they  are  matters  within  the 
sole  control  of  the  Dominion  Legislature,  and  are  not 
within  the  powers  conferred  upon  the  Provincial  Legisla- 
tures ;  and  no  one  perhaps  will  doubt  that  the  Dominion 
Parliament  has  full  authority  to  legislate  in  such  and  the 
like  cases. 

But  it  would  be  quite  another  matter  if  the  Dominion 
Parliament  were  to  authorize  the  Governor  General  to 
appoint  the  Justices  of  the  Peace  or  Police  Magistrate  for 
the  city  of  Toronto,  or  for  the  county  of  York,  or  for  the 
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entire  Province  ;  for  there  is  not  one  word  in  the  91st 
section  of  the  Act,  excepting  the  few  general  words'  refer- 
ing  to  the  peace,  order,  and  good  government'of  Canada, 
which  could  in  my  opinion  justify  such  an  interference  > 
and  such  words  as  these  cannot  be  invoked  while  the  peace, 
order,  and  good  government  of  the  Province  are  not  dis- 
turbed. 

Now,  turning  to  the  legislative  powers  of  the  Provinces 
in  ;section  92,  we  find  that  the  most  extensive  powers  are 
granted  to  them  for  local  purposes,  among  them  the  power 
to  amend  the  constitution  of  the  Province ;  to  impose  direct 
taxation ;  to  borrow  money  on  the  credit  of  the  Province  ; 
to  manage  and  sell  the  public  lands  ;  to  establish,  maintain , 
and  manage  public  and  reformatory  prisons,  hospitals, 
&c. ;  to  establish  municipal  institutions ;  to  legislate  with 
respect  to  marriage,  and  with  respect  to  property  and  civil 
rights,  and  with  respect  to  the  administration  of  justice  in 
the  Province,  inclading  the  constitution,  maintenance,  and 
organization  of  Provincial  Courts,  both  of  civil  and  criminal 
jurisdiction,  and  including  procedure  in  civil  matters  in 
these  Courts;  and  with  respect  to  the  imposition  of  punish- 
ment by  fine,  penalty,  or  imprisonment  for  enforcing  any 
laws  of  the  Province  made  in  relation  to  any  matter  coming 
within  any  of  the  classes  of  subjects  enumerated  in  the 
;section ;  and  generally  with  respect  to  all  matters  of  a  mere 
local  or  private  nature  in  the  Province. 

After  reading  this  grand  array  of  liberal  and  almost 
unlimited  powers  granted  to  the  Legislatures  of  the  Pro- 
vinces for  local  purposes,  we  are  told  that  these  powerful 
bodies  entrusted  with  so  widespread  a  jurisdiction  cannot 
appoint  a  J ustice  of  the  Peace  or  a  Police  Magistrate. 

It  is  useless  to  cite  a  long  roll  of  decisions,  very  few  of 
which  have  the  slightest  application  in  the  face  of 
these  enumerated  powers  conferred  upon  the  province; 
and  the  fact  that  the  Governor-General  has  the  power, 
by  section  96,  to  appoint  the  Judges  of  the  Superior, 
District,  and*County  Courts  in  each  province,  is  an  argu- 
ment strong  in  itself  that  the  inferior  offices  of  Justices 
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of  the  Peace  and  Police  Magistrates  were  purposely  left  to 
be  dealt  with  by  the  Provincial  Legislatures. 

The  first  objection  taken  that  the  Lieutenant-Governor 
cannot  lawfully  make  the  appointment  of  Mr.  Flint,  as.  j 
Police  Magistrate,  in  my  opinion,  must  be  over-ruled.  It 
follows  that  as  the  provincial  appointment  of  Police 
Magistrate  is  a  valid  appointment,  the  further  power  con- 
ferred upon  the  Police  Magistrate  by  the  statute  of  actingJ 
ex  officio  as  a  Justice  of  the  Peace  in  the  county  of 
Hastings  is  a  valid  exercise  of  the  legislative  power. 

The  objection  taken,  however,  is,  that  as  Mr.  Flint  was  a 
practising  attorney  and  solicitor  at  the  time  of  his  appoint- 
ment as  Police  Magistrate  and  as  he  has  continued  the 
practise  of  his  profession  ever  since,  and  as  the  R.  S.  0.  ch. 
71  tsec.  5,  enacts  that,  "  Except  when  otherwise  provided  by 
law,  no  attorney  or  solicitor  in  any  Court  whatever  shall 
be  a  Justice  of  the  Peace  during  the  time  he  continues  to 
practise  as  an  attorney  or  solicitor,"  Mr.  Flint  could  not 
lawfully  act  as  a  Justice  of  the  Peace  for  the  county,  and 
it  was  in  that  capacity  he  acted  in  this  case. 

The  question  is,  is  Mr.  Flint's  case  within  the  prohibi- 
tion of  that  enactment  ? 

I  do  not  stop  to  enquire  whether  it  would  or  would  not 
render  the  defendant  liable  for  the  proceedings  which  the 
magistrate  carried  on  upon  his  complaint  against  the  plain- 
tiff. The  statute  does  not  make  the  acts  of  such  de  facto 
Justices  void,  as  the  statute  1  Mary,  Sess.  2,  ch.  8,  sec.  2^ 
made  the  acts  of  sheriffs  who  acted  as  Justices  of  the  Peace 
void,  and  I  entertain  the  opinion  that  the  proceedings  of  a 
de  facto  officer  are  not  valid  although  they  may  be  voidable. 

The  section  of  the  R.  S.  0.  referred  to  does  not  in  un- 
qualified terms  disable  all  attorneys  and  solicitors,  while 
practising  their  profession,  from  being  Justices  of  the  Peace,^ 
but  only  in  cases  where  it  should  not  be  "  otherwise  spe- 
cially provided."  The  words  are,  except  where  otherwise 
specially  provided  by  law. 

Now  in  this  case  it  has  been  otherwise  specially  provided 
by  law,  because  in  R.  S.  0.  ch.  72,  sec.  4,  it  is  expressly  and 
specially  provided  by  law  that  "  Every  Police  Magistrate 
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shall  ex  officio  be  a  Justice  of  the  Peace  for  the  city  or 
town  for  which  he  holds  office,  and  also  for  the  whole 
county  or  union  of  counties  in  which  for  either  judicial  or 
municipal  purposes  such  city  or  town  is  situate."  That  is 
a  direct  answer  to  the  objection  taken. 

So,  also,  it  is  provided  by  the  Municipal  Act,  R  S.  O.  ch. 
174,  sec.  395,  that  the  head  of  every  Council,  and  the 
reeve  of  every  town  and  incorporated  village,  shall  ex 
officio  be  Justices  of  the  Peace  for  the  whole  county  or 
union  of  counties  in  which  their  respective  municipalities 
lie  ;  and  aldermen  for  cities  shall  be  Justices  of  the  Peace 
for  such  cities. 

The  action  will  be  dismissed,  with  costs. 

Armour,  J. — Ever  since  Confederation  the  Provincial 
Government  has  always  exercised  the  power  of  appointing 
Police  Magistrates  such  as  Mr,  Flint,  and  the  Dominion 
Government  has  never  since  that  time  assumed  to  exercise 
it,  or  in  any  manner  to  interfere  with  the  power  so  exer- 
cised by  the  Provincial  Government.  Prisoners  convicted 
of  crime  by  Police  Magistrates  so  appointed  have  ever  since 
that  time  been  received  into  the  Dominion  Penitentiaries^ 
without  question  by  the  Dominion  Government ;  and  that 
Government  has  always  acquiesced,  so  far  as  it  could 
acquiesce,  in  the  exercise  of  this  power  by  the  Provincial 
Government ;  and  in  the  present  case  the  Dominion  Gov- 
ernment refused  to  instruct  counsel  to  appear  in  this 
Court  and  maintain  their  right,  if  such  they  have,  to  the 
exercise  of  this  power.  Under  these  circumstances  I  do  not 
think  a  person  could  be  held  to  be  a  trespasser  merely  by 
his'having  laid,  as  this  defendant  did,  an  information  before 
a  Police  Magistrate  so  appointed,  against  a  person  accused 
of  crime,  and  having  therein  prayed  that  a  warrant  might 
be  issued  for  his  arrest.  I  express  no  opinion  as  to  where 
the  power  of  appointment  of  Police  Magistrates  properly 
resides.  In  my  opinion  the  action  should  be  dismissed, 
with  costs. 

O'Connor,  J.,  concurred  with  Armour,  J. 

Motion  dismissed,  with  costs. 
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[QUEEN'S  BENCH  DIVISION.] 

Regina  V.  Kennedy. 


Conviction  under  *'  Canada  Temperance  Act,  1878'''' — Sufficiency  of  evidence 
of  commission  of  offence — Statement  of  previous  conviction  in  information 
— Proof  of  prior  conviction — Imposition  of  increased  penalties — Costs 
against  prosecutor. 

The  defendant  was  charged  with  selling  liquor  contrary  to  the  provisions 
of  the  second  part  of  the  "  Canada  Temperance  Act,  1878."  The  infor- 
mation charged  a  previous  conviction  for  an  offence  under  the  said  Act, 
as  follows  :  "  The  informant  says  that  the  said  James  Kennedy  was 
previously  convicted  of  an  offence  against  the  said  Act." 

A  certificate  by  the  convicting  magistrate  of  a  prior  conviction  was  put 
in  at  the  trial  under  sec.  122,  sub.  sec.  2,  of  the  Act,  for  the  purpose  of 
proving  such  previous  conviction. 

Held,  that  proof  of  the  fact  set  out  below  constituted  no  evidence  of  any 
offence,  and  that  the  Police  Magistrate  had  therefore  no  jurisdiction, 
and  the  right  to  certiorari  was  therefore  not  taken  away  by  sec.  Ill  of 
the  Act. 

Held,  also,  that  the  conviction  could  not  stand,  inasmuch  as  it  did  not 
appear  by  the  information  on  which  it  was  founded  what  the  nature  of 
the  previous  offence  was,  or  where  it  was  committed,  or  that  it  was  of 
a  similar  nature  to  the  fresh  offence  charged  by  the  information. 

Held,  also,  that  section  122,  sub.  sec.  2,  does  not  dispense  with  strict 
proof  by  production  of  the  original  record  or  otherwise  of  previous 
convictions  where  it  is  sought  to  impose  the  increased  penalty  under 
sec.  1 00,  and  that  the  certificate  mentioned  in  the  section  can  only  be 
admitted  as  proof  of  the  number  of  such  convictions. 

Costs  of  the  application  to  quash  a  conviction  will  be  adjudged  against  a 
private  prosecutor  where  he  lays  an  information  without  having  reason- 
able ground  for  believing  that  the  charge  will  be  sustained  by  proper 
evidence. 

November  3,  1885.  Aylesworth  obtained  an  order  nisi 
to  quash  the  conviction  on  the  following  grounds : 

T.  That  the  said  conviction  was  illegal,  inasmuch  as  it 
appeared  from  the  evidence  and  conviction  that  the  said 
James  Kennedy  had  not  been  convicted  of  a  prior  offence 
before  he  committed  the  alleged  offence  of  which,  by  the 
said  conviction,  he  was  adjudged  to  be  guilty. 

2.  That  no  information  was  laid  authorizing  the  said 
Police  Maofistrate  to  deal  with  the  matter  of  the  said  com- 
plaint  as  a  second  or  subsequent  offence. 

3.  That  the  said  Police  Magistrate  had  no  jurisdiction 
to  hear  and  determine  the  said  complaint,  inasmuch  as 
there  was  no  evidence  given  of  any  offence  subsequent  to 
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the  conviction  of  the  11th  August,  1885,  and  where  there 
was  no  evidence  whatever  the  magistrate  acted  without 
jurisdiction  in  making  a  conviction. 

4.  There  was  no  legal  evidence  of  any  prior  conviction 
ofj^the  said  James  Kennedy  given  before  the  said  magis- 
trate :  the  original  conviction  or  a  certified  copy  thereof 
should  have  been  produced. 

5.  The  said  conviction  shewed  the  first  conviction  to 
have  been  on  11th  August,  1885,  the  sale  in  question  to  have 
been  on  the  8th  day  of  August,  1885  ;  and  the  magistrate 
under  those  circumstances  exceeded  his  jurisdiction  in 
convicting  as  for  a  second  ofifence. 

That  the  statement,  in  the  said  conviction,  of  the  first " 
conviction  of  the  said  James  Kennedy  was  not  supported 
by  the  evidence  ;  the  certificate  of  such  first  conviction 
put  in  before  the  magistrate  was  not  admissible  for  that 
purpose,  and  if  it  were  it  did  not  contain  the  particulars 
set  forth  in  the  said  conviction. 

The  information  laid  on  the  18th  day  of  August,  1885, 
by  Richard  Martin,  of  the  town  of  Woodstock,  Deputy 
Inspector,  was  as  follows :  "  The  informant  says  he  is  in- 
formed and  believes  that  James  Kennedy,  between  the  first 
and  thirteenth  days  of  August,  1885,  at  the  town  of 
Woodstock,  in  the  county  of  Oxford,  unlaw^fully  did  sell 
intoxicating  liquor,  contrary  to  the  provisions  of  the  second 
part  of  'The  Canada  Temperance  Act,  1878,'  then  in  force 
in  the  county  of  Oxford." 

The  said  informant  says,'  "  that  the  said  James  Kennedy 
was  previously  convicted  of  an  offence  against  said  Act." 

The  defendant  was  summoned  hereon  and  appeared. 

The  material  part  of  the  testimony,  summarized,  was  as 
follow^s : 

Andrew  Murray,  the  first  witness,  knew  nothing  of  the 
matter  ;  had  not  been  at  the  defendant's  place  that  month^ 

John  McKegan  was  there  (at  the  North  American  hotel) 
in  August;  had  several  drinks  there  on  Monday,  a  week  ago 
treated  once  and  paid  for  it ;  w^as  treated  once ;  asked  for 
something  to  drink ;  they  said  it  was  blue  ribbon ;  w^ould 
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not  say  what  he  got ;  could  not  tell  whether  he  was  as 
sober  after  as  before  he  drank  ;  could  not  tell  whether  the 
drink  he  got  was  a  mixture. 

Angus  Murray  had  a  bottle  of  pop  once  or  twice ;  did 
not  know  that  he  had  a  glass  of  mixture  ;  not  aware  he  had 
any  intoxicating  liquor;  defendant  gave  him  a  glass  of 
blue  ribbon. 

William  Wilson  had  a  drink  of  lemon  pop  one  day  with 
Angus  Murray ;  did  not  know  of  any  beer  but  blue  ribbon 
beer  since  1st  August;  was  intoxicated  from  smoking  a 
cigar ;  had  a  drink  there  (at  defendant's)  on  the  8th  and 
on  the  10th ;  did  not  think  he  had  anything  intoxicating 
there  since  August  1st ;  had  ginger  ale ;  but  had  a  drink 
of  malt  whiskey  there  yesterday  from  a  man  in  the  sitting 
room,  who  took  a  bottle  out  of  his  pocket  and  treated  wit- 
ness ;  he  was  not  connected  with  the  house. 

Samuel  Elton  might  have  had  a  drink  on  Monday  last 
at  defendant's;  Capt.  Wilson  and  he  were  "full"  on  Tuesday, 
and  on  Monday ;  never  had  any  blue  ribbon  that  was  in- 
toxicating ;  if  he  was  drunk  on  Monday  it  was  on  blue 
ribbon  beer ;  never  asked  for  intoxicating  liquor  at  defen- 
dant's ;  asked  for  blue  ribbon ;  thought  he  got  what  he 
asked  for. 

Eobert  Murray  was  at  defendant's  place  this  month; 
John  Garbut  treated  there  this  month  on  the  1st ;  got  a 
glass  from  defendant  since  then  ;  on  Tuesday  had  a  drink 
there  ;  had  no  intoxicating  liquor  at  defendant's  from  the 
1st  August. 

Cornelius  Kerr  was  not  at  defendant's  place  this  month  ; 
did  not  know  that  defendant  sold  intoxicating  liquor. 

Henry  Hill,  was  at  the  North  American  this  month  ; 
treated  there ;  paid  for  drinks  ;  had  blue  ribbon  beer ;  noth- 
ing was  in  the  beer ;  was  not  aware  of  having  any  intoxi- 
cating liquor  there. 

George  Craig  was  in  the  North  American  on  the  5th 
•of  this  month  ;  had  something  to  drink  over  the  bar  ;  had 
ginger  ale  ;  nothing  was  in  it  intoxicating  ;  did  not  know 
that  he  could  tell  the  different  liquors  by  the  taste;  was  not 
an  expert ;  had  not  taken  any  intoxicating  liquor  there. 
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This  closed  the  oral  testimony. 

The  prosecutor  then  put  in  a  copy  of  the  Canada  Gazette 
to  prove  that  the  second  part  of  the  Act  was  in  force ; 
and  the  certificate  of  the  same  Police  Magistrate,  dated 
August  14,  1885,  as  follows : 

"  I  hereby  certify  that  James  Kennedy,  of  the  town  of 
Woodstock,  in  the  county  of  Oxford,  on  the  eleventh  day 
of  August  instant,  was  convicted  before  me,  for  that  he 
did  on  or  about  the  third  day  of  August,  A.D.  1885,  at 
the  said  town  of  Woodstock,  unlawfully  sell  intoxicating 
liquors  contrary  to  the  provisions  of  the  second  part  of 
the  '  Canada  Temperance  Act,  1878.'  " 

The  case  was  then  adjourned  for  decision  to  the  18th 
September,  and  again  by  two  further  adjournments  till 
the  23rd  September. 

On  that  day  the  Police  Magistrate  convicted  the  defend- 
ant, for  that  he,  the  said  James  Kennedy,  between  the 
first  and  thirteenth  days  of  August,  to  wit,  on  the  8th  day 
of  August,  1885,  unlawfully  did  sell  intoxicating  liquor 
<5ontrary  to  the  provisions  of  the  second  part  of  "  The 
Canada  Temperance  Act,  1878,"  then  in  force,  &c.;  "  and 
it  appearing  to  me  that  the  said  James  Kenned}'' 
previously,  to  wit,  on  the  11th  day  of  August,  1885,  at 
the  town  of  Woodstock  aforesaid,  unlawfully  did  sell 
intoxicating  liquor  contrary  to  the  provisions  of  the  second 
part  of  The  '  Canada  Temperance  Act,  1878,'  then  in  force 
in  the  said  county  of  Oxford,  Richard  Martin  being  the 
informant,  I  adjudge  the  said  James  Kennedy  for  his 
said  second  oflfence  (sic)  to  forfeit  and  pay  the  sum  of 
$100."  There  was  then  an  award  of  costs  to  the  prosecutor 
of  18.95,  both  sums  to  be  paid  on  or  before  the  80th 
September  inst. ;  that  the  said  sums  should  be  then  levied 
by  distress,  &c.,  "  and  in  default  of  sufficient  distress,"  &c., 
said  James  Kennedy  to  be  imprisoned  in  the  common  gaol, 
&;c„  for  the  space  of  thirty  days,  unless  the  said  sums,  &c., 
should  be  sooner  paid. 

Aylesiuorth,  supported  the  order  nisi. 
Shepley,  contra. 


400 


THE  ONTARIO  REPORTS,  1885. 


[vol.. 


O'Connor,  J. — I  have  no  hesitation  in  making  the  rule 
nisi  absolute  to  quash  the  conviction  in  this  case. 

To  aver  that  the  evidence  supports  the  conviction,  so  far 
as  it  relates  to  the  offence  charged  to  have  taken  place  on 
the  8th  day  of  August  or  about  that  date,  is  equivalent  to- 
saying  the  law  of  evidence,  or  any  rule  thereof,  does  not 
apply  to  the  case. 

The  inquiry  by  testimony  is  made  a  mere  formality,  a 
farce  enacted  to  answer  ceremonial  prejudice!  Not  the^ 
slightest  evidence  is  there  that  what  the  witnesses  drank  at 
the  defendant's  place,  the  "  North  American,"  was  "  spiritu- 
ous or  otherwise  intoxicating ;"  the  evidence  is,  as  far  as  it 
goes,  to  the  contrary.  Some  of  the  witnesses  had  drinks ;, 
of  what,  they  did  not  say,  and  were  not  asked.  Others- 
had  pop  ;  some  had  ginger  ale ;  others  had  blue  ribbon 
beer  ;  another,  with  a  companion,  was  "full"  on  Monday  and 
on  Tuesday ;  "full,"  whether  of  spirituous  liquor,  pop,  water,, 
or  wind,  does  not  appear  :  he  was  not  asked.  No  evidence 
was  given — none  was  offered — to  prove  that  pop,  ginger  ale,, 
blue  ribbon  beer,  or  the  mixture  mentioned,  contained 
"  spirituous  liquor,"  or  that  it  was  "  otherwise  intoxicating." 
The  magistrate,  indeed,  appears  to  have  had  a  sort  of  trans- 
cendental contempt  of  external  evidence. 

He,  it  seems,  was  satisfied,  convinced,  and  required  no 
evidence  except  that  of  his  own  psychological  state.  Pro- 
bably he  thought  a  conviction  was  safe,  at  all  events,  as 
the  right  of  appeal  and  certiorari  was  taken  away.  But 
it  is  said,  I  hope  truly,  that  there  is  no  wrong  without  a 
remedy,  and  the  law  is  keen,  and  the  Courts  in  adminis- 
tering it  are  astute,  to  find  a  remedy  for  every  serious 
wrong.  There  was  literally  no  evidence  whereon  to  found 
a  conviction,  and  the  magistrate,  therefore,  had  no  juris- 
diction. 

Then,  as  to  the  first  alleged  conviction.  The  informa- 
tion says  that  Kennedy  "  was  previously  convicted  of  an 
offence  against  the  said  Act." 

The  Act  is  divided  into  two  parts,  called  the  "  First"  and 
Second."    In  the  "  First"  part,  under  head  of  "  Penalties" 
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five  several  offences  are  specified  in  section  64,  with  severe 
penalties.  From  section  65  to  69,  both  inclusive,  eleven 
other  offences,  with  penalties,  are  specified. 

Under  head,  "  Preservation  of  the  Peace,"  other  offences 
with  penalties  are  mentioned. 

Again,  under  head,  General  Provisions,"  are  other 
offences  and  penalties  ;  and  under  head,  '  Prevention  of 
Corrupt  Practices,"  is  a  long  list  of  offences,  with  penalties. 

In  the  "Second  Part"  several  other  offences  are  mentioned, 

To  which  of  all  these  offences  in  the  whole  Act  does  the 
second  part  or  paragraph  of  the  information  relate  ?  In 
what  part  of  this  broad  Dominion  was  the  offence  com- 
mitted ?  Where  was  the  conviction  made  ?  By  whom 
made  ?  Who  was  the  informant  ?  Where  was  that  con- 
viction to  be  found  ?  Is  it  necessary  to  say  that  the 
defendant  could  not  be  expected  to  meet  that  part  of  the 
information  ?  But  he  had  to  appear  and  defend  himself 
against  the  other  accusation.  The  magistrate  proceeded  upon 
the  information  without  amendment.  In  support  of  this 
vaguest  of  informations  the  certificate  of  the  magistrate  is 
received  against  objection  ;  and  although  the  offence  stated 
therein  is  not  as  vague  as  the  information,  it  is  vague,  and 
in  my  opinion  is  not,  even  if  the  information  were  sufficient, 
evidence  of  a  previous  conviction.  Sub-section  1  of  section 
122  directs  imperatively  how  the  magistrate  shall  proceed. 

The  accused  shall  be  asked  whether  he  was  pieviously 
convicted  as  alleged  in  the  information,  and  if  he  answers 
that  he  was  so  previously  convicted,  he  may  be  convicted 
accordingly. 

As  a  test  of  the  suflB.ciency  and  validity  of  the  informa- 
tion, pause  here.  "  Convicted"  of  what  "  accordingly"  ? 
He  would  be  convicted  of  some  one,  of  a  score  or  more, 
of  several  different  and  distinct  ofiences.  But  the  statute 
clearly  means  not  that,  but  a  previous  conviction  of  a  like 
offence ;  that  is,  offences  under  sections  99  and  100. 

On  this  ground  also  the  conviction  is  bad.  But  sub- 
section 1  of  section  122  proceeds  :  "  But  if  he  denies  that  he 
was  so  previously  convicted,  or  stands  mute  of  malice,  &c., 
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the  magistrate  shall  then  proceed  to  inquire  concerning 
such  previous  conviction."  This  means  that  he  shall 
inquire  by  means  of  competent  legal  evidence;  that  is, 
that  he  shall  have  adduced  before  him  legal  evidence  of 
the  previous  conviction  or  convictions. 

Sub-section  2,  immediately  following,  makes  the  magis- 
trate's certificate  proof  of  the  number  of  such  previous 
convictions,  not  proof  of  such  "previous  conviction  or 
convictions,"  (mark  the  usejof  the  singular  and  the  plural 
here),  as  the  expression  is  at  the  end  of  sub-section  1,  just 
before.  I  think  the  two  expressions  are  essentially  differ- 
ent, and  are  intentionally  so  formed  to  express  different 
things,  as  they  appear  in  juxta-position.  The  certificate 
is  not  evidence  of  a  previous  conviction,  but  of  the  number 
of  such  previous  convictions,  and  there^s  no  other  evidence 
of  the  conviction  as  such. 

Then,  the  present  conviction  cannot  stand  against  this 
objection;  and  there  are  other  objections  not  specially 
mentioned  in  the  rule ;  for  instance,  there  is  no  evidence 
that  the  James  Kennedy  of  the  previous  conviction  is  the 
James  Kennedy  of  the  second  offence  ;  and  I  think  there  is 
a  defect  apparent  on  the  face  of  the  conviction  which  also 
is  probably  fatal  to  it ;  but  in  this  instance  it  is  superfluous  ; 
and  for  the  same  reason  it  is  unnecessary  to  advert  to  other 
grounds  of  objection  stated  in  the  rule  nisi,  though  when 
required  they  will  be  found  worthy  of  serious  consideration. 

It  is  but  fair  to  say  that  Mr.  Shepley,  in  the  course  of 
his  able  and  ingenious  effort  to  sustain  the  conviction, 
offered  to  put  in  a  copyjof  the  information,  dated  August 
oth,  (certified  by  the  same  ^magistrate,  without  date,  how- 
ever) upon  which  the  first  conviction  was  said  to  have 
taken  place,  in  order  to  shew  that  it  was  laid  before  the 
second  alleged  offence  was  committed.  I  rejected  it,  as  it 
was  no  part  of  the  return  to  the  writ  of  certiorari,  and 
was  not  amongst  the  papers  returned  therewith  ;  and  also 
because  in  my  view*of  the  case  it  was  immaterial ;  and  I 
also  thought  the  certificate  ought  by  a  date  to  shew  when 
it  was  given. 
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The  conviction  must  be  quashed. 

Costs  are  asked,  and  I  have  to  consider  the  question. 

The  prosecutor  here  is  not  a  public  officer  under  the 
Act,  charged  with  the  duty  of  seeing  to  its  execution,  and 
is  therefore  informant  only,  as  any  other  person  may  be. 
He  is  not,  then,  entitled  to  any  peculiar  protection  or 
favor,  as  a  public  officer  discharging  a  duty  of  his  office 
might  be  entitled.  The  Act  is  a  stringent  one,  capable  of 
being  used,  as  it  has  been  in  this  instance,  vexatiously,  if 
not  indeed  tyrannically,  under  the  delusion  that  the  right 
of  appeal  and  of  certiorari  is  taken  away  in  all  cases 
wherein  the  magistrate  even  assumes  to  convict  under  the 
Act,  whether  with  or  without  evidence. 

It  is,  therefore,  in  my  opinion  necessary  and  proper  to 
construe  and  apply  the  Act  strictly,  and  to  keep  parties 
who  invoke  or  administer  it  not  only  within  its  pro- 
visions, but  to  the  reasonable  observance  of  those  provi- 
sions. While  the  strict  observance  of  the  law  should  be 
enforced,  it  should  be  enforced  in  only  a  legitimate  way, 
and  not  made  oppressive  and  odious  by  a  sinister  and 
improper  use  of  it.  Section  107  of  the  Act  directs  that 
every  offence  against  the  second  part  of  it  may  be  pro- 
secuted in  the  manner  directed  by  the  "  Act  respecting 
the  duties  of  Justices  of  the  Peace  out  of  Sessions  in  relation 
to  summary  convictions  and  orders."  Can  it  be  said  that 
that  direction  has  been  followed  in  this  case  ? 

A  prosecutor  under  that  Act,  proceeding  without  reason- 
able cause  and  failing,  is  visited  with  costs  as  the 
penalty  of  his  temerity.  It  is  quite  clear  in  this  case  that 
the  prosecutor,  when  he  laid  the  information,  had  no  per- 
sonal knowledge  of  the  offence ;  and  it  seems  also  evident 
that  he  had  no  reasonable  or  credible  information  that  the 
offence  charged  had  been  committed.  This  is  shewn  by  the 
fact  that  the  testimony  offered  was  wholly  of  a  discover- 
ing or  fishing  character.  The  first  witness  knew  nothing 
of  the  matter  cha'^ged,  and  the  others  disproved  rather 
than  proved  the  charge.  On  the  other  hand,  other  evi- 
dence necessary  to  a  conviction  was  not  even  tendered ; 
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apparently,  was  not  thought  of.  I  do  not  hesitate  to  say 
that  no  man  should  have  been,  or  should  be,  called  on  to 
answer  such  an  information  and  such  testimony  (evidence 
it  is  not)  as  we  have  here. 

Nothing  can  be  more  vexatious  and  unwarrantable, 
except  the  conviction  founded  thereon. 

No  prosecutor  should  be  permitted  to  proceed  at  hap- 
hazard, as  he  did  here.  He  should  be  taught  that  it  is  his 
duty  to  know  that  he  has  reasonable  ground  for  proceeding,, 
and  he  should  have  reasonable  ground  for,  at  least,  believ- 
ing that  the  charge  will  be  sustained  by  proper  evidence 
before  he  lays  his  information.  I  know  of  no  way  of 
inculcating  this  lesson  but  by  visiting  the  prosecutor  with 
costs  when  he  proceeds  without  the  reasonable  precaution 
just  mentioned.  Probably,  when  he  knows  that  he  pro- 
ceeds at  the  risk  of  being  compelled  to  pay  costs  upon  fail- 
ing to  make  out  a  reasonable  case,  he  will  proceed  more 
cautiously  and  less  vexatiously. 

In  this  case  the  magistrate  is  by  no  means  blameless,  and 
I  am  not  by  any  means  sure  that  he  should  not  be  subjected 
to  the  payment  of  costs;  but  for  the  present  I  give  him  the 
benefit  of  a  possible  doubt. 

The  conviction  will  be  quashed,  with  costs  to  be  paid  by 
the  prosecuter  to  the  defendant. 


Judgment  accordingly^ 
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[queen's  bench  division.] 

The  People's  Milling  Company  and  The  Council  of 

Meaford. 

Municipal  hy-law— Exemption— Taxation— Manufacturing  and  Oeneral 
business— Power  of  Municipal  Council  to  repeal— Consolidated  Muni- 
cipal Act,  1883,  sec.  368. 

C.  applied  to  the  corporation  of  the  town  of  Meaford  for  a  lease  of  a 
certain  lot  of  land  owned  by  the  corporation,  alleging  that  he  and  others 
proposed  to  erect  thereon  a  mill  and  other  buildings  for  the  purpose  of 
carrying  on  the  business  of  a  flour  and  grist  mill,  and  a  general  grain 
business ;  they  petitioned  also  for  exemption  from  taxation  upon  the 
mill  for  ten  years.  Under  a  by-law  passed  the  4th  of  March,  1885,  a 
lease  to  the  applicants  was  executed  by  the  corporation  of  the  lot  in 
question  for  twenty-one  years,  reserving  a  nominal  rent,  and  containing 
covenants  on  the  part  of  the  lessees  in  reference  to  the  nature  of  the 
buildings  to  be  erected,  to  pay  taxes,  and  other  provisions.  Another 
by-law  was  subsequently  passed  exemptingthe  "manufacturing  establish- 
ment of  C.  and  others  (naming  them),  established  for  the  purpose  of 
carrying  on  the  milling  and  grain  merchant  business,  including  the 
lands  leased,  &c. ,  and  the  mill  and  all  buildings  and  property  to  be 
erected  and  placed  upon  the  said  land  for  the  purpose  of  the  said  busi- 
ness," subject  to  the  performance  by  the  lessees  of  the  stipulations  in 
the  lease  as  to  maintaining  and  working  the  mill.  Upon  the  faith  of 
this  by-law  and  lease,  C.  and  others,  the  lessees,  purchased  a  large 
amount  of  material,  and  entered  into  building  contracts  for  the  purpose 
of  erecting  the  proposed  mill,  and  proceeded  to  erect  the  same,  and 
further  contracted  for  the  purchase  of  machinery,  the  whole  involving 
an  outlay,  as  was  alleged,  of  some  $17,000.  'Upon  the  20th  of  July 
following  the  council  by  by-law  repealed  the  by-law  exempting  from 
taxation. 

Upon  an  application  by  0.  and  others,  to  quash  the  repealing  by-law, 
upon  the  ground  that  the  same  was  a  fraud  upon  the  applicants  and  a 
breach  of  contract,  it  appeared  that  there  were  other  tax  payers  of  the 
same  town  engaged  in  the  same  business,  and  having  large  amounts 
of  capital  invested  therein,  whose  interests  were  injuriously  affected 
by  the  repealed  by-law. 

.Held,  (1)  that  inasmuch  as  the  applicants  were  treated  in  the  lease  and 
by-law  as  carrying  on  two  distinct  kinds  of  business,  viz.  :  the  manu- 
facturing or  milling  business,  and  the  general  grain  merchant  business, 
the  first  only  of  which  the  council  had  power  to  exempt  from  taxation, 
the  by-law  exempting  from  taxation  was  bad ;  (2)  that  the  by-law  was  also 
bad  in  exempting  all  the  land  leased,  and  not  the  mill  only,  from  taxa- 
tion, as  other  buildings,  suitable  alone  for  the  grain  business,  might  be 
erected  thereon  ;  (3)  the  fact  that  other  large  milling  establishments 
within  the  same  municipality  were  discriminated  against  also  made  the 
by-law  illegal  and  bad  ;  (4)  the  repealed  by-law  being  therefore  illegal, 
the  council  had  a  right  to  repeal,  or  to  go  through  the  form  of  repealing  it 
in  order  to  prevent  trouble  and  expense. 


November  13th,  1885.  Lash,  Q.  C,  obtained  an  order 
nisi  calling  on  the  Municipal  Council  of  the  town  of  Mea- 
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ford  to  shew  cause  why  by-law  No.  15,  purporting  to 
repeal  by-laws  Nos.  6  and  7  for  1885,  should  not  be 
quashed,  with  costs,  on  the  ground  that  the  said  company 
were  induced  by  by-law  Nos.  6  and  7,  and  by  the  said 
council,  to  expend  large  sums  of  money,  and  to  incur  large 
liabilities,  and  to  change  their  position,  and  that  the  pass- 
ing of  the  said  by-law  No.  15  was  unfair  and  unjust  to 
said  company  and  a  fraud  upon  them,  and  a  breach  of  con- 
tract between  the  company  and  the  corporation,  and  on 
grounds  disclosed  in  affidavits  and  papers  filed. 
The  following  were  the  facts  : 

On  the  16th  February,  1885,  one  William  Cook,  of  the 
town  of  Meaford,  applied  to  the  Mayor  and  Council  for  a 
lease  from  the  corporation  of  a  lot  owned  by  the  corpor- 
ation in  that  town.  He  stated  that  he  had  arranged  a 
company  for  the  purpose  of  erecting  a  mill  in  which  to 
carry  on  flouring  and  gristing  and  general  grain  business 
in  that  town ;  and  he  also  asked  that  the  council  would 
exempt  the  mill  from  taxes  for  ten  years. 

The  application  was  referred  to  the  public  property  com- 
mittee of  the  council.  On  the  18th  of  February  the  com- 
mittee reported  to  the  council. 

The  report  contained  eight  clauses.  It  stated  that  the 
committee  had  obtained  from  Mr.  Cook  a  description  of  the 
mill  proposed  to  be  erected,  and  which  was  to  cost 
from  $10,000  to  $12,000. 

They  recommended  the  granting  of  the  lease  of  the  lot 
mentioned  for  a  term  of  twenty-one  years  at  a  nominal 
rent,  renewable  on  certain  terms  ;  and,  by  clause  7,  that 
the  mill  and  machinery  should  be  exempted  from  tax- 
ation for  the  term  of  ten  years.  At  the  meeting  a  motion 
was  made  to  adopt  the  report,  but  upon  a  motion  in 
amendment  the  council  went  into  committee  of  the  whole 
to  consider  the  report. 

The  report  was  then  referred  to  the  council,  on  resuming 
as  amended,  and  the  1st,  2nd,  3rd,  4th,  5th,  and  6th 
clauses  were  severally  marked  "  carried,"  but  the  7th  and 
8th  clauses  were  not  so  marked,  the  7th  clause  being  the 
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one  which  recommended  exemption  from  taxation.  The 
report  was  then  adopted  by  resolution  of  the  council. 

On  the  4th  of  March,  a  by-law,  No.  5,  was  passed, 
authorizing  the  mayor  to  execute  the  proposed  lease,  and 
at  the  same  time  another  by-law,  No.  6,  was  passed,  wh  icli 
was  as  follows,  viz.:  "  Be  it  enacted  by  the  corporation  of 
the  town  of  Meaford,  that  the  mill  and  all  the  appurten- 
ances connected  therewith  about  to  be  erected  by  the 
proposed,  '  The  People's  Milling  Company  '  of  Meaford  on 
a  part  of  the  wharf  property  on  the  west  side  of  Big  Head 
Eiver,  and  the  site  thereof,  as  leased  or  about  to  be  leased 
by  the  corporation  to  the  company,  or  to  certain  parties  as 
trustees  for  the  said  proposed  company  (the  said  mill  being 
intended  to  be  a  manufacturing  establishment,)  shall  be 
exempt  from  taxation  for  a  period  of  ten  years  from  and 
including  the  present  year  1885,  provided  the  said  mill  be 
conducted  and  worked  according  to  the  provisions  of  the 
lease  about  to  be  granted  to  the  said  company  or  to 
trustees  as  aforesaid." 

On  the  5th  of  March  the  lease  to  Cook  and  other  persons 
named  therein,  and  styled  trustees  for  the  proposed 
People's  Milling  Company  of  Meaford,"  was  executed  by 
the  mayor,  on  behalf  of  the  corporation,  and  by  the  lessees, 
for  the  term  of  twenty-one  years  at  the  rent  of  one  dollar 
a  year. 

The  lessees  bound  themselves  not  to  build  or  erect  on  the 
demised  lands  "  any  buildings  other  than  the  said  proposed 
mill,  and  such  buildings  and  appendages  as  may  be  found 
to  be  necessary  for  carrying  Jon  the  business  of  the  said 
mill,  and  the  general  grain  trade,  without  leave  "  of  the 
corporation  ;  and  they  also  covenanted  to  pay  taxes.  The 
lease  contained  stipulations  for  Jrenewal  or  payment  for 
improvements,  and  various  other  provisions.  Only  eleven 
of  the  twelve  members  who  composed  the  council  of 
JMeaford  were  present  when  by-law  No.  6,  exempting  from 
taxation,  was  passed,  and  there  were  seven  for  and  four 
against  the  by-law. 

It  was  afterwards  discovered  that  the  law  required  that 
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a  by-law  of  that  kind  should  be  passed  by  two  thirds  of 
the  council,  and  that  the  by-law  was  therefore  invalid. 

It  was  also  thought  that  the  description  and  other 
matters  in  the  by-law  were  ambiguous,  and  on  the  16th 
of  the  March  another  by-law,  No.  7,  was  passed  unanimously, 
or  at  least  without  a  division,  at  a  meeting  whereat  eleven 
of  the  council  were  present. 

That  by-law  was  as  follows :  "  Be  it  enacted  by 
the  corporation  of  the  town  of  Meaford,  that  the 
bj^-law  No.  6  for  1885  be  amended  as  follows,  that 
is  to  say,  by  striking  out  all  the  words  and  fig- 
ures in  said  by-law  No.  6  occurring  after  the  word  '  Mea- 
ford,' in  the  second  line  thereof,  to  and  including  the  word 
'  aforesaid '  in  the  19th  line  thereof,  and  by  substituting 
therefor  the  words  and  figures  following  :  '  That  manufac- 
turing establishment  of  William  Cook,"  &c.,  (naming  the 
promoters)  '  promoters  of  the  People's  Milling  Company  of 
Meaford  (proposed  to  be  transferred  to  the  said  company 
upon  its  incorporation),  established  for  the  purpose  of  car- 
r\dng  on  the  milling  and  grain  merchant  business,  includ- 
ing the  lands  leased  to  the  said  promoters,  in  pursuance  of 
by-law  No.  5  for  1885  of  the  said  corporation,  and  the  mill 
and  all  buildings  and  property  to  be  erected  and  placed 
upon  the  said  land  for  the  ])urpose  of  the  said  business  be 
exempted  from  taxation  for  a  period  of  ten  consecutive 
years,  commencing  with  and  including  the  current  year,  so 
long  as  the  said  promoters,  their  executors,  administrators, 
and  assigns  shall  perform,  observe  and  keep  all  the  cove- 
nants and  ])rovisoes  as  to  constructing,  maintaining  and 
working  the  said  mill  and  business  in  the  said  lease  con- 
tained and  by  the  said  party  to  be  observed  and  kept." 

Mr.  Cook,  in  the  9th  paragraph  of  his  affidavit  made  in 
this  matter,  said  that  on  the  faith  of  that  report  and  the 
resolution  adopting  it,  the  promoters  purchased  a  quantity 
of  material  for  the  purpose  of  erecting  a  mill  in  pursuance 
of  the  said  objects  of  incorporation,  and  also  executed  the 
lease  and  applied  for  letters  patent  incorporating  the  said 
company  and  incurred  other  expenses  for  the  purpose  of 
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the  said  building ;  and  in  the  10th  paragraph  he  said  that 
upon  the  faith  of  the  said  by-law  No.  7  the  company 
by  agreement,  dated  21st  May,  1885,  entered  into  con- 
tracts with  the  firm  of  McCann  &  Sparling,  and  Thomas 
Avis,  mason,  all  of  Meaford,  to  erect  the  said  mill  at  a  cost 
of  $3,850  ;  and  the  erection  of  the  said  mill  was  proceeded 
with  and  the  brick-work  of  the  said  mill  was  about  half 
finished  before  the  passing  of  by-law  No.  15,  being  that  com- 
plained of.    In  succeeding  paragraphs  of  the  same  affidavit 
it  was  stated  that  the  promoters,  by  indenture  dated 
5th  September,  1885,  assigned  all  their  interest  in  the 
lease  to  the  company :  that  in  the  interval  between  the 
passing  of  by-law  No.  7,  and  by-law  No.  15,  the  company 
made  purchases  of  machinery,  and  that  the  cost  thereof 
and  of  putting  the  same  in  the  mill  was  upwards  of  $11,000; 
and  that  the  company  had  expended  $400  for  the  purchase 
of  a  hay  house  which  had  formerly  stood  on  the  said  mill 
site ;  and  had   varied  the  building   contract   so   as  to 
increase  the  cost  to  upwards  of  $6,000  :  that  instead  of 
$11,000,  as  originally  intended,  the  mill  would,  when  com- 
pleted, cost  upwards  of  $17,000,  the  increased  cost  as  well 
as  the  originally  intended  cost  being  incurred  on  the  faith 
of  the  said  by-law  No.  7 :  that  the  council  on  20th  July 
passed  by-law  No.  15  repealing  by-laws  Nos.  6  and  7. 

These  statements  were  for  the  most  part  corroborated 
by  the  affi.davits  of  others,  and  the  facts  were  not  disputed, 
although  the  motives  were  not  admitted  by  the  other  side. 

Affidavits  were  filed  in  reply.  Hugh  Chisholm  of 
Meaford,  said  he  was  a  ratepayer  and  carried  on  business 
as  a  grain  merchant  at  Meaford  :  that  for  the  purposes  of 
his  said  business  he  and  his  partners  had  erected  a  grain 
elevator  at  a  cost  of  $5,000,  and  used  it  for  eleven  months 
past :  that  he  and  his  partners  paid  taxes  for  the  same 
at  the  same  rate  as  others  paid  for  their  property,  and  that 
they  had  not  asked  or  received  any  remission  of  taxes. 

William  Train  of  Meaford  said  he  carried  on  the  merchant 
milling  business  in  the  town,  and  purchased  grain  for 
the  purposes  of  his  milling  business :  that  his  mill  was 
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worth  $10,000,  and  that  he  purchased  it  in  1881 :  that  he 
had  continued  the  business  since  and  expended  $12,000  in 
improvements,  and  had  expended  in  the  whole  $22,000, 
and  contracted  for  further  improvements  to  the  amount  of 
$1,200,  which  would  increase  his  milling  capacity  from  25 
to  30  barrels  a  day :  that  he  had  milling  capacity  to  grind 
100  barrels  of  flour  per  day,  and  storage  capacity  in  the 
mill  for  25,000  bushels  of  grain,  and  for  5,000  bushels  in 
the  store  house  :  that  he  had  milling  and  storage  capacity 
sufficient  to  dispose  of  all  the  grain  that  usually  went  to 
Meaford:  that  he  had  received  no  remission  of  or  exemp- 
tion from  taxes,  and  that  he  never  applied  for  such  until 
it  was  said  that  the  People's  Milling  Company  was  said  to 
have  received  exemption,  and  that  his  application  was 
refused  by  the  council. 

Lash,  Q.  C,  supported  the  motion,  and  referred  to 
Wright  v.  Synod  of  Huron,  29  Grant  348  ;  i^e  Cameron  and 
East  Missouri,  13  U.  C.  R.  190  ;  i^e  Bryant  and  Corporation 
of  Pittsburg,  13  U.  C.  R.  348  ;  Welch  v.  Cook,  97  U.  S.  R. 
541 ;  I^ew  Jersey  v.  Yard,  95  U.  S.  R.  104  ;  Tucker  v.  Fer- 
guson, 22  Wallace  527 ;  Salt  Co.  v.  East  Saginaw,  13  Wal- 
lace, 373. 

Aylesworth,  contra,  cited  Pirie  and  Town  of  Dundas,  29 
U.  C.  R.  401,  Municipal  Act  31  Vic,  ch.  30,  s.  44,  (0.);  Jones 
V.  Gilbert,  5  S.  C.  356. 

December  18th,  1885.  O'Connor,  J. — In  a  case  between 
individuals,  acting  sui  juris,  I  should^be  inclined  to  hold 
with  the  applicant  upon  the  grounds  stated  in  the  order 
nisi,  and  I  think  the  authorities  sustain  that  position. 
Yet  some  of  the  cases  cited  as  authorities  supporting  the 
contention  of  the  applicants  seem  to  have  an  opposite 
tendency. 

l^he  St  Louis  Iron  Mountain  and  Southern  R.  W.  Co^ 
V.  Loftin,  Collector,  30  Arkansas  R.  693,  711,  as  far  as  it 
bears  on  this  case,  seems  favourable  rather  than  opposed 
to  the  corporation,  and  Tucker  v.  Ferguson,  22  Wallace 
575,  there  cited. 
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Welch  V.  Cook,  97  U.  S.  K  541,  is,  I  think,  decidedly,  in 
so  far  as  the  cases  are  analogous,  against  the  mill  com- 
pany's contention  herein.  In  the  judgment,  at  p.  543,  it  is 
said  that  the  exemption  of  manufacturing  property  was  a 
bounty  revocable  at  any  time  by  the  Legislature  ;  and 
in  that  case,  as  in  this,  the  plaintiff — party  complain- 
ing— had  expended  large  sums  of  money  on  the  faith, 
as  he  claimed,  of  the  enactment.  At  p.  542  Mr.  Justice 
Hunt  says :  "  This  is  a  bounty  law,  which  is  good  as  long 
as  it  remains  unrepealed  ;  but  there  is  no  pledge  that  it 
shall  not  be  repealed  at  any  time  ;"  and  he  cites  the  Salt 
Company  v.  East  Saginaw,  13  Wallace  373,  in  support  of 
this  position.  It  is  to  be  observed,  however,  that  these 
cases  have  reference  to  the  powers  of  Legislatures,  possess- 
ing, in  greater  or  less  degree,  inherent  govermental 
powers. 

But  municipal  councils  are  only  trustees  for  the  corpor- 
ations which  they  represent,  with  limited  powers;  and 
they  can  act  only  as  trustees,  and  within  the  scope  of  the 
powers  given  them.  The  powers,  by  virtue  of  which  they 
act,  are  conferred  on  them  by  Act  of  the  Legislature,  and 
they  are  to  be  construed  strictly.  The  rule  in  this  respect 
seems  well  laid  down  in  Dillon  on  Municipal  Corporations, 
2nd  ed.,  vol.  2,  p.  717,  sec.  616,  thus  :  "  As  the  burden  of 
taxation  ought  to  fall  equally  upon  all,  statutes  exemp- 
ting persons  or  property  are  construed  with  strictness,  and 
the  exemption  should  be  denied  unless  so  clearly  granted 
as  to  be  free  from  fair  doubt."  But  if  statutes  are  to  be  so 
construed,a  fortiori  ough  by-laws  of  a  corporation  be  kept 
within  the  abnormal  statutory  power. 

Section  368  of  the  "  Consolidated  Municipal  Act,  1883,"  46 
Vic.  ch.  18,  (O.),  gives  to  every  municipal  council, 
*'the  power  of  exempting  any  manufacturing  establish- 
ment, in  whole  or  in  part,  for  any  period  not  longer  than 
ten  years."  The  expression  is,  "  any  manufacturing  estab- 
lishment "  ;  at  least,  this  is  the  only  expression  having 
reference  to  the  present  case. 

The  first  question  is  :  "  What  is  it  that  by-law  No.  7 
exempts  from  taxation  ? 
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The  application  o£  the  16th  of  February  by  Mr.  Cook  to 
the  council  states  that  he  has  "  arranged  a  company  for 
the  purpose  of  erecting  a  mill  in  which  to  carry  on  flour- 
ing and  gristing  and  general  grain  business and  he  asks 
a  grant  of  sufficient  ground  for  the  mill,  and  that  the  mill 
be  exempt  from  taxes  for  ten  years.  It  is  unnecessary  to 
speak  of  by-law  No.  6,  as  by-law  No.  7  was  substituted  for 
it.  By-law  No.  7  provides  that  the  manufacturing 
establishment  of  William  Cook,  &c.,  established  for  the 
purpose  of  carrying  on  the  milling  and  grain  merchant 
business,  including  the  lands  leased  to  the  promoters  in 
pursuance  of  by-law  No.  5  for  1885  of  the  said  corporation, 
and  the  mill  and  all  buildings  and  property  to  be  erected 
and  placed  upon  the  said  land  for  the  purposes  of  the  said 
business,  be  exempt  from  taxation,  &c. 

In  the  lease  granted  by  the  corporation  the  lessees 
covenant  "  not  to  build  or  erect  "  (without  leave)  on  the 
said  lands  "any  buildings  other  than  the  said  proposed 
mill,  and  such  buildings  and  appendages  as  may  be  found 
necessary  for  carrying  on  the  business  of  the  said  mill,  and 
the  general  grain  trade."  It  is,  therefore,  indisputable  that 
two  distinct  kinds  of  businesses  were  proposed  and  are  to 
be  carried  on  by  the  company,  namely,  (1)  the  milling 
business,  and  (2)  the  general  grain  trade.  This  is  what 
was  proposed  by  the  application  of  the  16th  of  February. 
It  is  stated  in  the  lease  and  power  to  erect  buildings  for 
both  purposes  is  reserved  therein  to  the  lessees  ;  and  the 
by-law  No.  7,  although  it  speaks  of  the  "  manufacturing 
establishment  of  William  Cook,  &c.,"  immediately  defines 
that  as  "  established  for  the  purpose  of  carrying  on  the 
milling  and  grain  merchant  business,"  and  it  keeps  up  and 
continues  the  same  distinction.  Furthermore,  the  by-law 
continues  the  exemption,  not  for  ten  years  absolutely,  but 
so  long  only  as  the  company  "  shall  perform,  observe,  and 
keep  all  the  covenants  and  provisos  as  to  constructing, 
maintaining  and  working  the  said  mill  and  business  in  the 
said  lease  contained,"  and  by  the  company  to  be  performed 
and  kept. 
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The  mill,  with  its  appendages  and  appurtenances  proper, 
would,  I  think,  come  under  the  designation,  "  manufactur- 
ing establishment,"  meant  by  the  Act ;  but  "  the  general 
grain  business"  certainly  would  not ;  and  it  is  impossible, 
in  the  state  of  matters  in  this  case,  to  say  which  of  the 
two  kinds  of  business,  rated  in  the  usual  way,  would  be 
liable  to  the  greater  amount  of  taxes,  or  whether  they 
would  or  not  be  rated  equally,  even  if  they  could  be 
separated,  which  they  could  not.  On  this  ground  alone  I 
think  the  council  has  exceeded  its  powers,  and  that  the 
by-law  No.  7  could  not,  if  moved  against,  be  sustained. 
Then  the  same  by-law  is,  as  it  appears  to  me,  objection- 
able in  this,  that  it  exempts  all  the  land  leased,  and  not 
only  the  mill,  but  all  buildings  and  property  to  be  erected 
and  placed  on  the  said  land  for  the  said  business. 

What  business  ?  The  mill  business,  or  the  grain  mer- 
chant business  ? 

The  latter  is  the  only  "  business  "  mentioned  before  in 
the  by-law. 

It  is  in  this  respect  either  ambiguous,  or  the  buildings 
and  property  to  be  erected  are  for  the  purposes  of  the 
grain  business,  and  therefore  add  force  to  the  first  objection. 

Then  it  appears  that  there  is  at  least  one  other  mil],  a 
mill,  too,  of  large  capacity  in  the  town  ;  and  also  that 
there  is  there  another  established  grain  merchant  business, 
having  connected  with  it  an  elevator,  and  that  these 
establishments  are  liable  to  and  pay  taxes  like  other  rate- 
able property.  On  this  ground  also  by-law  No.  7  is 
objectionable  and  bad,  according  to  the  decision  in  Pirie 
and  The  Corporation  of  the  Town  of  Dundas,  29  U.  C.  R. 
401. 

Exempting  the  property  of  one  person  from  taxation 
means  an  additional  charge  on  the  property  of  others  liable 
to  be  rated,  and  therefore  the  power  to  exempt  is  an  invid- 
ious ope,  to  be  watched  with  jealousy,  and  exercised 
strictly. 

On  the  other  hand,  exempting  one  or  more  of  a  class  of 
business  men  from  taxation  gives  an  undue  and  unfair 
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advantage  over  the  others  of  the  same  class ,  and  tends  to 
create  a  monopoly,  to  the  detriment  of  those  who  are  not 
exempted.  In  fact,  by  such  exemption  persons  in  a  par- 
ticular line  of  business  who  are  not  exe  mpted  from  tax- 
ation are  compelled  to  contribute  to  the  advancement  of 
others  in  the  same  line,  who  are  in  competition  with  them- 
selves. Such  exemption  operates,  therefore,  in  a  manner 
which  is  unnatural,  unreasonable,  unjust,  and,  I  think, 
illegal.  I  therefore  think  that  if  by-law  No.  7  had  been 
moved  against  it  would  have  been  quashed.  Then  the 
action  of  the  council  in  entering  into  an  agreement  and 
passing  the  by-law  exempting  the  property  in  question 
from  taxation  was  illegal,  or  at  least  unwarrantable,  and, 
therefore,  I  do  not  see  how  the  grounds  stated  in  the  order 
nisi  to  quash  by-law  No.  15,  and  pressed  by  Mr.  Lash  in 
the  argument,  can  preveil. 

There  can  hardly  be  a  doubt,  I  should  say,  that  the 
council  has  a  right  to  repeal,  or  to  go  through  the  form  of 
repealing,  an  illegal  by-law  in  order  to  prevent  trouble 
and  expense.  No  contract  could  be  founded  on  such  a  by- 
law, nor  can  it  protect  the  company  or  any  person  from 
the  consequences  of  expenditure  or  change  of  position 
incurred  or  effected  on  the  faith  of  it. 

I  must  discharge  the  order  nisi  with  costs. 

Order  nisi,  discharged,  with  costs. 
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Kloepfer  V.  Gardner. 

Assignment  for  benefit  of  creditors — Disputing  assignment — JRight  to  recover 

dividend. 

In  an  action  by  a  creditor  of  an  insolvent  against  the  assignee  under  an 
assignment  for  the  benefit  of  creditors  to  recover  the  amount  of  the 
dividend  declared  upon  his  claim,  the  defendant  pleaded  as  a  defence 
that  the  plaintiff  disputing  the  validity  of  said  assignment  had,  as  an 
execution  creditor  of  the  insolvent,  caused  the  goods  assigned  to  be 
seized,  and  on  the  trial  of  an  interpleader  issue  directed  had  endeavored 
to  impeach  the  said  assignment,  and  that  having  thus  repudiated  the 
assignment  he  could  not  now  claim  the  benefit  of  it. 

Held,  [O'Connor,  J.,  dissenting],  a  good  defence  and  that  the  plaintiffs 
not  entitled  to  recover. 

It  was  contended  for  the  plaintiffs  that  the  said  action  not  having  been 
tried  upon  the  merits,  the  Court  having  held  that  the  plaintiffs  being 
assenting  parties  to  the  assignment  were  estopped  from  afterwards 
impeaching  it,  this  defence  formed  no  bar  to  the  plaintiff 's  right  to 
rank  as  a  creditor  upon  the  estate  of  the  insolvent. 

Held,  that  the  mere  bringing  of  the  action  was  a  sufficient  repudiation 
to  disentitle  the  plaintiffs  frcm  recovering. 

Per  O'Connor,  J.,  that  by  the  judgment  of  the  Court  the  plaintiffs  were 
relegated  to  their  position  and  status  under  the  assignment,  and  there- 
fore to  the  benefit  of  it. 

This  was  an  action  by  a  creditor  against  the  assignee 
for  the  benefit  of  creditors  to  recover  S962,64,  being  the 
ratable  share  of  a  dividend  declared  by  the  assignee. 

The  defence  was,  that  the  plaintiffs,  while  assenting 
parties  to  the  deed  of  assignment,  disputed  its  validity  by 
setting  up  their  rights  as  execution  creditors  of  the  insol- 
vents against  the  assignment  to  which  they  were  parties  ; 
and  that  having  repudiated  this  assignment,  although  they 
had  failed  in  their  attempt  they  could  not  claim  the  benefit 
of  the  assignment  which  they  repudiated  and  attempted  to 
invalidate. 

The  interpleader  suit,  in  which  the  plaintiffs  set  up  their 
claim  as  execution  creditors  aofainst  the  assis^nment,  was 
decided  against  them,  upon  the  ground  that  they  were 
estopped  from  setting  up  such  a  claim  against  the  assign- 
ment to  which  they  were  assenting  parties. 

The  suit  was  thus  not  tried  upon  the  merits  whether 
they  were  entitled  to  priority  or  not. 
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The  present  action  went  down  to  the  last  Brampton. 
Assizes  before  Wilson,  0.  J.,  when  a  formal  judgment  was 
entered  in  favour  of  the  defendant. 

June  8,  1885.  W.  Neshitt  moved  to  set  aside  the  judg- 
ment for  the  defendant. 

CreasoT,  Q.C.,  shewed  cause,  contending  that  under  the 
old  law  the  plaintiff  would  have  forfeited  his  right,  and 
KS.p.  ch.  118,  does  not  allow  him  to  attack  the  assignment 
and  then  avail  himself  of  it.  He  referred  to  Joseph  v. 
Bostwick,  7  Gr.  332  ;  Field  v.  Lord  Donoughmore,  1  Dr. 
&  War.  227  ;  S.  G.  2  Dr.  &  Walsh.  630 ;  Watson  v.  Knight, 
19  Beav.  369;  Brandling  v.  Plummer,  6  W.  R  117; 
White  &  Tud.  4th  ed.  259. 

W.  Neshitt,  contra,  reviewed  the  authorities  cited,  and 
stated  that  the  whole  argument  that  could  be  addressed 
to  the  Court  was  to  be  found  in  1  C.  L.  T.  675. 

January  11,  1886.  Wilson,  C.  J. — It  is  said  that  as  the 
plaintiffs  were  prevented  by  an  estoppel  from  disputing 
the  validity  of  the  assignment,  they  are  not  precluded  now 
from  still  claiming  the  benefit  of  it. 

That  must  depend  upon  the  fact  what  it  is  which  pre- 
vents a  party  from  getting  the  benefit  of  such  an  assign- 
ment after  disputing  its  validity.  Is  it  the  mere  fact  of 
disclaimer  or  repudiation,  as  by  bringing  an  action  to 
question  its  validity  ?  or  by  the  trial  of  that  action  on  the 
merits  ? 

If  a  landlord  have  the  election  to  take  advantage  of  a 
forfeituie  or  not,  and  he  bring  an  action  claiming  the 
forfeiture,  he  cannot  after  the  mere  bringing  of  the  action 
change  his  mind  and  claim  not  to  forfeit :  Jones  v.  Carter, 
15  M.  &  W.  718.  So  a  tenant  forfeits  his  term  for  years 
if  he  bring  an  action  or  set  up  a  defence  adverse  to  his 
landlord's  title,  for  such  a  proceeding  is  a  solemn  act  and 
amounts  to  a  disclaimer. 

In  my  opinion  the  repudiation  of  the  assignment  was  as 
complete  by  f  he  mere  bringing  of  an  action  for  that  pur- 
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pose  as  it  could  have  been  by  any  other  act,  and  it  is  of  no 
consequence  whether  that  action  was  hied  or  not,  or  how 
it  was  disposed  of. 

Suppose  the  interpleader  had  been  brought  and  was 
pending  when  the  present  action  was  brought,  could  not 
the  defendant  have  pleaded  in  this  action  the  pending 
of  the  interpleader  disclaiming  and  repudiating  the  assign- 
ment ?    I  think  he  could. 

Mr.  Creasor  has  since  the  argument  referred  to  Mere- 
dith V.  Facey,  29  Ch.  D.  745. 

In  my  opinion  the  order  should  be  dismissed,  with  costs. 

O'Connor,  J. — As  the  case  stands  on  the  pleadings  the 
defence  is  formidable,  and  under  the  authority  of  Joseph 
V.  BosUvick,  7  Gr.  832,  and  other  cases,  is  decisive 
against  the  plaintiff.  But  there  is  an  important  ingre- 
dient in  the  case  which  is  not  disclosed  by  the  pleadings, 
but  which  is  disclosed  by  the  evidence  and  admissions, 
and  which,  in  my  opinioil,  saves  this  case  from  the  oper- 
ation of  the  rule  pointed  at  by  the  authorities  alluded  to... 

It  was  stated,  and  seemed  to  be  at  least  tacitly 
admitted  throughout  the  proceedings,  and  especially  on 
the  argument,  and  it  is  doubtless  the  fact,  that  these 
plaintiffs  failed  in  the  interpleader  issue,  not  on  the  merits, 
but  because  they  were  estopped  from  attacking  the  assign- 
ment, on  the  ground  that  they  had  by  their  conduct  and 
language  approved  and  accepted  the  assignment,  and  that 
they  could  not  afterwards  be  heard  objecting  to  its  valid- 
ity— that  they  had,  in  fact,  approved  and  accepted  the 
assignment,  and  ranked  on  the  insolvent  estate  as  credi- 
tors, and  could  not  afterwards  repudiate  the  assignment. 
The  Court  told  the  plaintiffs  in  effect  that  they  had  ap- 
proved and  accepted  the  assignment,  acted  upon  it,  and 
placed  themselves  in  a  position  to  claim  and  receive,  pro 
rata,  whatever  amount  they  might  be  entitled  to  on  the 
amount  of  their  claim,  as  creditors  under  the  assignment, 
and  that  they  could  not  afterwards  repudiate  that  position. 

The  Court  by  its  decision,  therefore,  debarred  them  fronL 
53 — VOL.  X.  o.R. 
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attacking  the  assignment  and  from  the  chance  of  getting 
their  debt  in  full,  which  would  be  the  result  had  they  been 
allowed  to  attack  the  assignment  and  succeeded  ;  but  the 
Court  relegated  them  back  to  their  position  and  status 
under  the  assignment,  and  therefore  to  the  benefit  thereof 
I  do  not  see,  then,  how  this  Court  can  now  say  that  the 
plaintiffs  shall  not  take,  receive,  or  obtain  any  benefit  from 
the  assignment,  as  creditors  of  the  estate,  because  they 
attempted,  or  proposed  rather,  though  they  were  not  per- 
mitted, to  destroy  the  assignment.    They  were,  in  fact, 
estopped  from  making  the  attempt.     Such   a  decision 
would,  I  venture  to  say,  be  the  result  of  reasoning  in  a 
vicious  circle  with  a  vengeance.  The  Court  can  do  nothing 
so  palpably  absurd  and  unjust.    The  pro  forma  verdict 
entered  for  the  defendant  should  be  set  aside  and  verdict 
and  judgment  be  entered  for  the  plaintiffs  for  $962  64,  and 
the  costs  of  the  action.    In  the  leading  case  relied  on  by 
the  defence,  wherein  the  plaintiff  was  held  to  have  forfeited 
his  right  to  share  as  a  creditor  under  the  assignment,  the 
plaintiff  had  attempted  to  destroy  the  assignment,  had  had 
full  opportunity,  had  had  the  full  benefit  of  his  chance  for 
all  or  nothing,  had  been  defeated  on  the  merits,  and  had 
to  be  satisfied  with  nothing,  because  had  made  his  election, 
had  never  approved  or  accepted  the  assignment,  had  from 
the  outset  repudiated  it,  and  run  his  chance  to  get  his 
debt  in  full. 

Such  a  case  was  Joseph  v.  Bostwick,  which  followed 
Field  V.  Lord  Donoughmore,  1  Dr.  &  War.  227,  another 
case  of  the  same  kind. 

Armour,  J.;  concurred  with  Wilson,  C.  J. 

Judgment  accordingly. 
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Miller  v.  Eeid. 

Master  and  servant — Negligence — Injury  to  servant — Contributor y  Negli- 
gence— Non-Uahility  of  master. 

Held,  in  an  action  by  a  servant  against  his  master  for  an  injury  he  had 
sustained,  in  consequence  of  the  guard  being  out  of  place  in  working  a 
circular  saw  which  he  had  to  attend,  that  it  was  not  sufficient  to  shew 
that  the  master  knew  the  saw  was  not  guarded ;  but  it  must  also 
appear  that  the  servant  was  ignorant  of  that  fact,  and  as  the  servant 
was  skilled  in  the  use  of  the  saw,  and  did  not  look  to  see  whether  the 
guard  was  on  or  off,  as  it  was  his  duty  to  have  done,  he  could  not, 
therefore,  make  his  master  responsible  to  him  for  the  consequences  of 
his  own  neglect  of  duty. 

The  plaintiff  in  his  statement  alleged :  (2)  that  the  defen- 
dant was  at  the  time  of  the  injury  thereinafter  referred  to 
the  proprietor  of  a  saw  mill  and  manufactory  of  wood,  in 
which  machinery  was  extensively  used  :  (3)  that  the  defen- 
dant on  or  about  the  11th  November,  1884,  hired  the 
plaintiff  to  work  for  him  in  said  saw  mill  or  manufactory  ; 
(4)  that  on  the  first  day  of  such  engagement,  while  the 
plaintiff  was  wholly  ignorant  of  the  nature  of  the  said 
machinery,   defendant    directed   the   plaintiff  to  assist 
him,  the  defendant,  in  and  about  a  certain  machine  circular 
saw  then  in  motion  in  the  said  mill,  known  as  "  Jones' 
Patent  combined  shingle  and  beading  sawing  machine 
and  shortly  after  they  had  commenced  working  at  the 
said  machine  the  defendant  directed  and  instructed  plain- 
tiff to  go  round  the  same  and  take  or  throw  the  belt  off, 
which  the  plaintiff,  in  pursuance  of  such  instructions  and 
directions,  was  attempting  to  do  when  the  said  saw,  being 
in  rapid  motion,  caught  his  left  arm  and  cut  it  in  the  elbow 
joint  and  injured  it  so  severely  that  it  became  necessary 
to  amputate,  and  the  said  arm  was  amputated  above  the 
elbow  :  (5)  that  the  said  machine  or  circular  saw  had,  as  a 
part  of  it,  a  metal  guard,  which,  when  in  its  proper  position 
on  the  machine  encircled  that  portion  of  the  said  saw  not  for 
the  moment  cutting  the  wood,  and  protecting  the  workmen 
and  others  from  the  dangers  of  accident  or  injury  b}"  the  said 
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saw :  (6)  that  the  defendant  had  himself  on  the  morning 
or  before  the  happening  of  the  said  injury  to  the  plaintiff 
removed  the  said  metal  guard  and  detached  it  from  the 
said  machine  and  circular  saw  and  directed  and  instructed 
the  plaintiff'  to  work  at  and  with  the  said  machine  or 
circular  saw,  of  which  fact  the  plaintiff  was  ignorant  until 
after  he  was  injured  :  (7)  that  the  said  machine  or  circular 
saw  had  not  on  the  said  day  any  good,  sufficient,  or  sub- 
stantial guard  to  prevent  persons  being  in  the  said  saw 
mill  or  manufactory  from  coming  in  contact  therewith  :  (8) 
that  the  defendant  at  the  said  time  and  place  negligently 
and  carelessly  unmindful  of  his  duty  in  that  behalf^ 
omitted  to  take  due,  proper  and  reasonable  care  of  the 
plaintiff  in  the  matter  of  and  in  his  said  employment  and 
work,  and  improperly  exposed  him,  the  plaintiff',  to 
unreasonable  risk,  and  the  plaintiff  entered  into  and  upon 
said  employment  and  assisted  and  was  assisting  the  defen- 
dant in  the  working  of  the  said  circular  saw  or  machine  at 
at  the  said  time  and  place,  understanding  or  believing  that 
and  relying  upon  the  belief  that  he  the  defendant  had  and 
would  take  and  use  all  reasonable  and  proper  means  to 
protect  him  from  risk  or  injury,  and  would  in  all  respects 
fulfil  his  duty  to  the  plaintiff :  (9)  and  the  plaintiff  charged 
that  it  was  the  duty  of  the  defendant  towards  him,  the 
plaintiff,  to  exercise  due  care  in  order  to  have  this  machinery 
with  and  around  which  he  required  him  the  plaimtiff  to 
work  in  a  safe  and  proper  condition  to  protect  him  from 
unnecessary  risk,  and  that  the  defendant  unmindful 
of  his  duty  neglected  his  duty  in  that  behalf,  whereby  the 
plaintiff  was  injured  as  aforesaid. 

The  defendant  in  his  statement  (1)  denied  the  allega- 
tions in  the  plaintiff*'s  statement ;  and  (2)  stated  that 
he  did  not  in  any  way  or  through  any  neglect  or  default 
cause  or  contribute  to  the  injury  complained  of  by 
the  plaintiff;  (3)  that  the  plaintiff  contributed  and 
caused  the  injury  to  himself  by  his  own  negligence  and 
misconduct  in  managing  the  said  circular  saw :  (4)  that 
plaintiff,  representing  himself  to  be  a  skilled  workman 
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in  managing  and  running  saws  and  saw  mill  machinery^ 
hired  to  the  defendant  to  run  and  work  such  machinery^ 
which  was  properly  constructed  and  in  good  order  and 
condition,  and  the  plaintiff  well  knew  and  could  see  the 
state  and  condition  of  the  same,  and  commenced  working 
a  saw,  and  while  so  working  the  same  and  desiring  to  stop 
the  same,  which  was  being  propelled  by  steam,  and  well 
knowing  the  proper  way  to  stop  the  same,  improperly  and 
against  the  defendant's  direction  attempted  to  move  the 
belt  from  the  pulley  which  connected  with  the  said  saw  to 
give  it  motion,  and  in  so  doing  went  into  a  position  in  refer- 
ence to  said  saw  in  which  no  skilled,  prudent,  or  careful 
man  would  place  himself,  and  while  in  such  position  was,  by 
his  own  negligence  and  improper  conduct  injured,  without 
any  fault  on  the  part  of  the  plaintiff. 
Issue. 

The  case  was  tried  at  the  last  Spring  Assizes  at  Belleville 
before  Rose,  J.,  with  a  jury. 

It  appeared  that  the  defendant  was  the  owner  of  a  steam 
saw  mill,  and  in  1882  he  purchased  a  shingle  machine, 
•called  "Jones's  Patent  Combined  Shingle  and  Beading  Ma- 
"Chine,"  and  set  it  up  in  his  mill,  and  the  plaintiff  fitted  up 
the  saw.    There  was  a  guard  belonging  to  this  machine, 
which  when  in  position  served  as  a  protection  against  the 
saw  at  its  back,  or  opposite  to  the  side  where  the  sawing 
was  done.    This  guard  seemed  to  have  been  of  very  recent 
introduction,  and  to  have  been  peculiar  to  this  machine, 
for  the  plaintiff  said  he  had  worked  at  over  fifty  shingle 
machines,  and  had  never  seen  a  guard  on  one  till  he  saw 
this,  and  the  plaintiff  was  an  experienced  sawyer,  who  had 
worked  as  such   for  about  forty-seven  years.  Several 
other  witnesses  of  experience  testified  to  the  same  effect, 
-and  none  to  the  contrary.    When  the  machine  was  pur- 
chased the  guard  was  on,  and  when  it  was  set  up  the 
plaintiff  took  off  the  guard  to  file  the  saw,  and  having  done 
so  replaced  it.    No  work  was  done  with  the  machine  while 
it  stood  in  that  position,  and  in  1883  the  defendant  moved 
it  to  another  part  of  the  mill,  and  commenced  to  use  it  with 
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the  guard,  but  findiDg  that  the  effect  of  the  guard  being  on, 
as  was  said,  was  to  throw  the  sawdust  in  the  sawyer's 
eyes,  the  defendant  took  it  off  and  laid  it  to  one  side  near  the 
machine,  and  it  was  not  used  again  till  after  the  injury. 

In  1883  the  plaintiff  worked  for  the  defendant  as  a  saw- 
yer for  a  month,  about  August,  and  during  that  month 
sawed  with  this  machine  on  and  off  for  in  all  three  or  four 
days,  and  during  this  time  the  guard  was  off.  In  the  fall 
of  1884  the  plaintiff  was  again  hired  as  a  sawyer  to  run 
this  machine,  and  he  went  to  work  in  the  morning,  and 
the  machine  being  started  he  cut  a  block,  and  the  saw 
would  not  work  right,  and  the  defendant  then  tried  it,  and 
still  it  did  not  work  right,  and  the  defendant  gave  the 
plaintiff'  a  stick  and  told  him  to  throw  the  belt  off  the  pul- 
ley and  file  the  saw.  The  plaintiff  tried  to  do  it  in  front 
of  the  saw,  and  the  defendant  motioned  to  him  to  go 
round  to  the  back  of  the  saw  and  do  it.  The  plaintiff  in 
his  evidence  said  :  "  I  then  went  round  and  put  my  stick 
inside  the  side  of  the  belt  which  was  running  upwards 
towards  the  pulley,  the  stick  was  in  my  left  hand,  and  my 
back  was  towards  the  saw,  I  can  give  no  reason  why  I  had 
the  stick  in  my  left  hand.  I  had  it  in  that  way  and  I  went 
around  and  kept  it  in  that  hand."  Being  asked,  "  How  was 
it  that  your  arm  came  on  the  saw  ?"  he  said  "  I  was  never 
looking  at  the  saw,  I  was  just  looking  at  the  belt ;"  and 
again  being  asked,  "  Did  you  know  whether  the  guard  was 
on  or  off  that  morning  ?"  he  said,  "  I  did  not  know  whether 
it  was  on  or  off,  I  never  looked  at  it ;"  and  on  cross-examin- 
ation being  asked,  When  you  got  your  arm  cut  did  you 
pay  any  attention  to  the  saw  at  all  ?"  he  said,  "  I  looked  at 
it  after  I  was  cut."  "  Q.  Why,  didn't  you  look  at  it  before 
you  were  cut  ?"  A.  No,  I  never  looked  at  it ;  if  I  had 
been  looking  at  it  I  would  have  kept  away  from  it ;  I  put 
the  pole  through  against  the  side  of  the  belt  that  was 
running  upwards ;  I  could  not  get  the  belt  off  by  putting 
it  to  the  side  that  was  running  downwards."  "  Q.  Did  you 
not  try  three  or  four  times  to  take  it  off  here  ?"  "  A.  I 
could  take  it  off  very  quick  down  there,  but  he  told  me  to 
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go  round  the  other  way."  "  Q.  Hadn't  you  gone  round 
often  and  taken  the  belt  off  before?"  "A.  I  had  never 
taken  the  belt  off  before  at  the  back  where  he  told  me  to 
go."  "  Q.  Why  didn't  you  stand  here  with  your  back  to 
the  balance  wheel  and  take  the  belt  off?"  "A.  If  T  had 
been  looking  at  the  saw  I  would  have  stood  there  ;  if  I 
had  been  looking  at  the  saw  I  could  have  taken  it  off.' 
In  re-examination  he  said  that  he  had  never  taken  the 
belt  off  that  saw  before. 

Percy  Thomson,  a  witness  called  for  the  plaintiff, 
said  that  the  proper  place  to  go  to  throw  the  belt  off 
the  pulley  was  behind  the  saw ;  that  there  was  not 
a  bit  of  danger  for  a  man  with  ordinary  care  to  go 
round  and  get  it  off;  that  if  a  man  went  round  there  and  got 
his  arm  cut  he  would  say  it  was  his  own  carelessness;  that 
he  did  not  think  there  was  any  necessity  for  a  man  going 
round  and  standing  with  his  back  to  the  saw  to  shove  it 
off ;  he  should  stand  on  the  side  next  to  the  balance  wheel 
and  shove  it  off ;  that  he  did  not  know  that  a  man  could  hurt 
himself  from  inside  there,  if  that  guard  was  on.  Q.  So  if 
the  guard  was  on  there  would  not  be  any  carelessness  in  a 
man  going  in  the  way  he  said  he  did  to  take  the  belt  off, 
would  there  ?  A.  A  man  would  watch  the  saw  if  he  had 
any  sense  about  him.  Q.  But  I  am  asking  you  if  it  would 
be  carelessness  in  him  to  go  there  where  he  said  he  did  if 
that  guard  had  been  on  ?  A.  I  do  not  know  whether  it 
would  or  not.  Q.  He  could  not  have  got  hurt  if  the 
guard  had  been  on,  could  he  ?  A.  I  don't  know  as  he 
could.  Q.  Would  any  experienced  sawyer  go  there  to  get 
the  belt  off  where  he  went  whether  the  guard  was  on  or 
off  ?  A.  He  would  not.  Q.  Is  that  a  proper  place  to  go  ? 
A.  It  is  not. 

Joseph  Bryan,  another  witness  for  the  plaintiff,  was 
asked :  Q.  "  Bave  you  frequently  run  this  saw  ?"  A. 
"  I  frequently  ran  it  last  summer."  Q.  "  Frequently  taken 
the  belt  off?"  A.  "  Yes."  Q.  "  Where  is  the  proper  place 
to  take  the  belt  from  it  ?"  A.  "  I  always  go  round  be- 
hind, but  I  do  not  use  the  same  hand  as  he  does.  I  go 
round  and  pull  it  off  this  way."    Q.  "  Could  any  man  with 
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ordinary  skill  go  round  there  and  take  the  belt  off  with- 
out danger  ?"  A.  "  He  could  if  he  did  not  go  too  close  to 
the  saw.  I  always  freed  the  saw  because  I  used  that  hand." 
Q.  "  Should  any  man  go  round  there  to  take  it  off  with- 
out keeping  his  eye  on  the  saw?"  A.  "  Well,  I  would  not.'' 
Q.  "  Should  any  man  of  ordinary  care  go  round  there  and 
take  it  off  without  keeping  his  eye  on  the  saw  ?"  A.  "  I 
would  not." 

All  the  other  witnesses  who  spoke  on  the  subject  agreed 
that  the  proper  place  to  go  to  throw  the  belt  oft  was  be- 
hind the  saw,  and  they  all  agreed  that  the  way  the  plain- 
tiff stood  with  his  back  to  the  saw  was  improper.  The 
evidence  showed  that  if  the  guard  had  been  on  the  injury 
would  not  have  been  occasioned. 

The  learned  Judge  left  questions  to  the  jury  which,  with 
their  answers  to  them,  were  as  follow:  (1)  "  Did  the  plaintiff 
Miller,  at  the  time  he  went  to  take  the  belt  oS,  know  that 
the  guard  was  not  on  the  machine  ?"  "No."  (2)  "Was  the 
defendant  Reed  guilty  of  any  neglect  of  duty  towards  the 
plaintiff  Miller  in  not  having  the  saw  guarded  at  the  time  of 
the  accident?"  "Yes."  (3)  "Was  the  accident  the  result  of  such 
neglect  of  duty  ?"  "  Yes."  (4)  "  Could  Miller  have  avoided 
the  accident  by  the  exercise  of  ordinary  care  and  caution  ?" 
"  We  think  so."  (5)  "  What  would  be  a  fair  sum  for  Reed  to 
pay  Miller  by  way  of  damages  if  he  is  liable  to  pay  any- 
thing ?"  "$150." 

When  the  jury  brought  in  this  verdict  the  following 
conversation  took  place : 

The  Court. — "  Do  you  find  that  he  could  have  avoided  the 
accident  by  the  exercise  of  ordinary  care  and  caution 
because  you  think  he  ought  to  have  looked  to  see  whether 
the  guard  was  on  or  not  ?"  The  jury. — "Yes."  The  Court. — 
*'  You  think  it  w^as  carelessness  in  him  not  to  have  ascer- 
tained whether  it  was  on  or  not  ?"    The  jury. — "Yes." 

On  these  findings  the  learned  Judge  directed  judgment 
for  the  defendant  without  costs,  by  consent  of  defendant's 
counsel  if  judgment  acquiesced  in,  but  if  not  and  judgment 
sustained,  then  with  costs. 
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On  27th  of  May,  1885,  Dickson,  Q.C.,  obtained  an  order 
nisi  to  set  aside  the  verdict  and  judgment  for  the  defen- 
dant and  to  enter  them  for  the  plaintiff,  upon  the  following 
grounds  :  (1)  that  the  plaintiff  was  entitled  upon  the  facts 
found  by  the  jury  to  have  the  verdict  entered  for 
him:  (2)  that  the  finding  of  the  jury  upon  the  fifth 
question  submitted  was  contrary  to  the  evidence  and  the 
weight  of  evidence,  and  inconsistent  with  their  finding  in 
answer  to  the  first  question :  (3)  that  the  learned  Judge 
improperly  admitted  evidence  of  opinion  by  the  witnesses 
sworn :  (4)  for  non-direction  on  the  part  of  the  learned 
Judge  in  not  asking  the  jury  to  find,  as  requested  by  the 
plaintiff's  counsel,  whether  or  not  the  plaintiff  was  a 
volunteer  going  where  he  did,  or  if  he  went  under  the 
immediate  direction  and  control  of  the  defendant  at  the 
time  and  in  the  place  where  the  accident  happened ;  (5) 
and  upon  grounds  disclosed  in  the  affidavits  of  Richard 
Miller  and  Joseph  Bryne  filed  on  this  motion. 

December  4th,  1885,  G.  D.  Dickson,  Q.  C,  supported  the 
order  nisi,  contending  that  the  employee  was  not  bound 
to  look  if  the  machinery  was  in  a  safe  condition,  and  that 
forgetful  ness  was  not  contributory  negligence.  He  cited 
Feart  v.  Grand  Trunk  E.  W.  Co.,  10  A.  R.  191 ;  Copeland 
V.  Corporation  of  Blenheim,  9  0.  R.  19  ;  Holmes  v.  Clarke, 
6  H.  &  N.  349. 

Burdett  contra. 

January  11th,  1884.  Armour,  J.— In  my  opinion  there 
was  no  evidence  to  go  to  a  jury  to  justify  a  recovery 
against  the  defendant  in  this  cause. 

In  order  to  entitle  the  plaintiff  to  recover  it  was  incum- 
bent upon  him  to  establish  not  merely  that  the  defendant 
knew  that  the  guard  was  off  the  saw,  but  also  that  the 
plaintiff  was  ignorant  that  it  was  off. 

^  It  was  not  sufiicient  for  him  to  prove  as  he  did  that  he 
did  not  know  whether  the  guard  was  on  or  off— that  he 
never  looked  at  it;  for  it  was  his  duty  to  have  looked  at  it, 
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and  i£  he  had  looked  he  would  have  seen  that  the  guard 
was  off. 

He  knew  that  there  was  a  guard  for  the  saw,  and  he 
knew,  also,  that  the  saw  had  been  run  without  it,  for  he 
had  himself  run  it  the  previous  year  without  the  guard. 

He  was  an  experienced  sawyer,  and  he  was  hired  to  run 
this  very  saw,  and  if  the  guard  ought  to  have  been  on  it 
was  his  duty  to  have  put  it  on,  and  he  cannot  make  the 
defendant  responsible  to  him  for  the  consequences  of  his 
own  neglect  of  duty. 

In  Priestley  v.  Fowler,  8  M.  &  W.,  it  is  said,  at  p.  6  : 
But  in  truth  the  mere  relation  of  master  and  servant 
never  can  imply  an  obligation  on  the  part  of  the  master  to 
take  more  care  of  the  servant  than  he  may  reasonably  be 
expected  to  do  of  himself." 

In  Dynen  v.  Leach,  26  L.  J.,  Ex.  221,  Bramwell,  B.,  said- 
"  It  may  be  inhuman  (for  an  employer)  so  to  carry  on  his 
works  as  to  expose  his  workmen  to  the  peril  of  their  lives^ 
but  it  does  not  create  a  right  of  action  for  an  injury  which 
it  may  occasion,  when  the  workman  has  known  all  the 
facts,  and  is  as  well  acquainted  as  the  master  with  the  ma- 
chinery, and  voluntarily  uses  it." 

In  Williams  v.  Glough,  3  H.  &  N.  258,  Bramwell,  B., 
said  :  "  I  abide  by  the  opinion  I  expressed  in  the  case 
referred  to  (Dynen  v.  Leach),  that  a  master  cannot  beheld 
liable  for  an  accident  to  his  servant  while  using  machinery 
in  his  employment,  simply  because  the  master  knows,  that 
such  machinery  is  unsafe,  if  the  servant  has  the  same 
means  of  knowledge  as  the  master  has. 

I  refer  also  to  Griffiths  v.  London  and  St.  Katharine 
Docks  Co.,  12  Q.  B.  D.  403,  >Sf.  G.  13  Q.  B.  D.  259. 

The  finding,  however,  that  the  defendant  was  guilty  of 
negligence  causing  the  injury  is  of  no  service  to  the  plain- 
tiff, for  the  jury  found  also  that  the  plaintiff  could  have 
avoided  the  accident  by  the  exercise  of  ordinary  care  and 
caution,  and  this  finding  is  entirely  supported,  I  might 
almost  say  conclusively  proved,  by  the  evidence. 

The  objections  as  to  the  improper  admission  of  evidence 
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and  as  to  misdirection  were  not  insisted  on  and  are  clearly 
untenable,  and  if  they  were  no  substantial  wrong  or  mis- 
carriage was  thereby  occasioned. 

In  my  opinion  the  order  nisi  should  be  discharged,  with 
costs,  and  the  action  dismissed,  with  costs. 

Wilson,  C.  J. — Upon  the  finding  of  the  jury  it  is 
impossible  that  the  plaintiff"  can  recover,  and  that  finding, 
so  far  as  it  is  favourable  for  the  defendant,  fully  supports 
the  finding  of  the  jury. 

A  verdict  for  the  plaintiff"  upon  such  evidence  would 
make  the  employer  absolutely  responsible  to  his  work- 
men for  any  injury  they  sustained  in  his  service  however 
wilfully  and  carelessly  on  their  part  that  injury  had  been 
caused. 

The  defendant  must  receive  his  costs,  for  the  event  of 
the  action  is  in  his  favour,  and  there  is  no  good  cause 
which  disentitles  him  to  his  costs.    I  agree  with  the  judg- 
ment of  my  brother  Armour. 

O'Connor,  J.,  concurred. 

Order  nisi  discharged,  with  costs. 
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[QUEEN'S  BENCH  DIVISION.] 

Lancey  V.  Brake. 


Receipts  Jor  money — Parol  agreement — Inadmissibility  of  evidence  of  to 
contradict  written  contract — Statute  of  Frauds — Setting  aside  verdict  of 
jury  for  the  defendant  and  entering  judgment  for  plaintif. 

Defendant  got  from  plaintifif  six  different  sums  of  money,  amounting  to- 
gether to  $3,000,  for  which  he  gave  receipts.  Three  of  these  stated 
that  defendant  received  so  much  money  from  plaintiff,  "loan  on  oil, 
usual  rate  of  interest."  The  remaining  three  were  similar  to  the  others, 
but  concluded,  "  payable  within  one  year  from  date,  with  interest  at 
9  per  cent,  per  annum,"  Defendant  set  up  a  parol  agreement  with 
plaintiff,  by  which  defendant  had  the  right  at  any  time  to  require 
plaintiff  to  take  in  payment  of  the  moneys  so  lent  the  oil  which  defend- 
ant had  in  plaintiff's  tanks  at  the  market  price  at  the  time  when 
defendant  so  required  plaintiff  to  take  the  oil. 

Held,  that  such  a  parol  agreement  could  not  be  set  up  to  alter  the  terms 
of  the  receipts  which  shewed  such  loans  were  to  be  repaid  in  money ; 
and  although  the  jury  found  the  parol  agreement  to  have  been  made, 
the  Court  having  all  the  facts  before  them  set  aside  the  verdict  and 
judgment  for  defendant  and  directed  judgment  to  be  entered  for  the 
amount  of  the  plaintiff's  claim. 

Action  for  the  recovery  o£  $3,000,  money  lent  by  the 
plaintiff  to  the  defendant  at  9  per  cent  interest. 
The  loans  were  made  as  follows : 


On  the  12th  October,  1881   8400  00 

"      10th  November.   600  00 

28th       "   500  00 

These  three  sums  were  not  said  to  have  been 

payable  at  any  particular  time. 

On  the  19th  December,  1881,  in  one  year   400  00 

3rd  January,  1882,        *'    300  00 

20th     «                     "        "    800-00 


$3000  00 

The  statement  of  defence  was  that  it  was  agreed  between 
the  plaintiff  and  the  defendant  that  the  defendant  should 
deliver  to  the  plaintiff  all  the  petroleum  oil  then  or  there- 
after had  on  hand  ;  and  in  consideration  thereof  that  the 
plaintiff  would  from  time  to  time  advance  to  the  defen- 
dant, on  account  of  such  oil,  such  reasonable  sums  of 
money  as  the  defendant  should  require,  with  interest  at  9 
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per  cent ;  and  that  the  plaintiff  would  buy  from  the 
defendant,  or  any  time  the  defendant  should  require  him 
so  to  do,  whatever  quantity  of  such  oil  the  defendant 
might  then  have  so  delivered  to  the  plaintiff  at  the  market 
price  of  oil,  or  at  the  time  of  such  requisition ;  and  that 
the  plaintiff  would  then  credit  the  defendant  with  the 
value  of  such  oil,  at  such  price,  against  the  amount  of  the 
said  advance. 

That  the  plaintiff  advanced  the  said  sum  of  $3,000 
claimed  by  him,  in  pursuance  of  the  said  agreement. 

That  afterwards,  on  the  22nd  of  November,  1882,  the 
defendant  signified  to  the  plaintiff  his  election  to  sell  to 
the  plaintiff  the  said  oil  so  delivered  to  the  plaintifi*  at 
$1.50  a  barrel,  the  market  price  of  the  same;  and  the 
defendant  thereupon  became  entitled  to  a  credit  for  the 
said  oil  against  the  said  advance  so  made  by  the  plaintiff. 

The  value  of  the  said  oil,  after  deducting  all  charges 
against  the  same,  amounted  to  $2,804. 

The  interest  upon  the  advances  was  $261.47,  and  there 
was  payable  by  the  defendant  to  the  plaintiff,  upon  the 
said  22nd  of  November,  1882,  $453.81,  and  no  more  ;  and 
the  last  named  sum,  with  interest  thereon  from  the  22nd 
of  November,  the  defendant  tendered  to  the  plaintiff  before 
the  commencement  of  this  action,  which  the  plaintiff 
refused  to  accept ;  and  the  defendant  had  always  been 
ready  and  willing  to  pay  the  same  to  the  plaintiff,  and  he 
brought  into  Court  the  sum  of  $529.49. 

The  defendant  pleaded  the  oil  so  alleged  to  have  been 
required  by  him  to  be  taken  by  the  plaintiff,  and  which  he 
alleged  the  plaintiff  should  have  accepted  and  taken  as  a 
purchase,  but  refused  to  take,  by  way  of  counter-claim. 

The  plaintiff  denied  the  counter-claim,  and  he  said  the 
sum  paid  into  Court  was  not  sufficient,  and  he  joined  issue 
on  the  residue  of  the  statement  of  defence. 

The  cause  was  tried  at  the  last  Spring  Assizes  at  London, 
before  Cameron,  C.  J.,  and  a  jury,  who  found  in  favour  of 
the  defendant,  and  the  learned  Chief  Justice  thereupon 
gave  judgment  for  the  defendant  in  accordance  with  their 
findings. 
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A  notice  of  motion  was  given  on  behalf  of  the  plaintiff 
against  the  judgment  of  the  learned  Chief  Justice,  and  an 
order  nisi  was  also  obtained  by  the  plaintiff's  counsel,  in 
Trinity  term  last,  to  set  aside  the  verdict  for  the  defendant, 
and  for  a  new  trial ;  or  to  enter  judgment  for  the  plaintiff> 
upon  the  grounds  : 

1.  That  the  verdict  was  against  evidence,  and  the 
weight  of  evidence,  for  it  was  against  the  written  docu- 
ments and  the  other  evidence  of  the  plaintiff,  and  was 
supported  only  by  the  evidence  of  the  defendant. 

2.  That  the  verdict  was  founded  upon  the  written 
documents  being  varied  by  a  contemporaneous  verbal 
agreement. 

8.  That  the  questions  left  to  the  jury  were  properly 
questions  of  law,  and  not  of  fact. 

4.  And  for  the  reception  of  improper  evidence. 

November  28th,  1885.  Osier,  Q.  C,  and  Moncrieff  sup- 
ported the  motion  and  order  nisi. 

The  claim  of  the  plaintiff  was  proved  by  the  signature 
of  the  defendant  to  the  separate  loans  of  money  which  the 
plaintiff  made  to  the  defendant.  They  are  all  expressly 
stated  to  be  loans  on  oil  bearing  interest.  The  first  three 
name  no  day  for  repayment.  The  last  three  are  all  pay- 
able within  one  year  from  date.  The  evidence  given  by 
the  defendant  was  that  the  sums  received  by  him  were 
advances  made  by  the  plaintiff  upon  the  oil  which  the 
plaintiff  had  in  his  tanks  belonging  to  the  defendant, 
and  that  the  defendant  was  not  to  repay  that  money  at 
any  time,  but  had  the  option,  whenever  he  chose  to 
exercise  it,  of  requiring  the  plaintiff  to  take  the  oil  he 
had  in  the  plaintiff's  tanks,  or  any  part  of  it,  at  the 
then  market  price,  and  to  have  the  oil  at  the  price 
then  current  credited  to  him  against  the  advances 
made.  That  evidence  was  in  contradiction  of  the  receipts 
given  for  the  money.  The  plaintiff  had  the  oil  of  the 
defendant  in  his  tanks,  and  it  was  argued  for  the  defend- 
ant that  such  an  agreement  as  he  set  up  was  not  within 
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the  Statute  of  Frauds,  because  the  plaintiff  had  the  pos- 
session of  the  oil ;  but  the  plaintiff  had  the  possession  as 
warehouseman  only,  and  his  character  as  warehouseman 
cannot  be  converted  into  that  of  purchaser  without  plain 
evidence  to  that  effect.  They  referred  to  Edan  v.  Dud- 
Jield,  1  Q.  B.  302 ;  Lilly  white  v.  Devereux,  15  M.  &  W. 
285 ;  Campbell  on  Sales,  172. 

If  the  plaintiff  would  not  take  fche  oil  when  it  was 
offered  to  him,  he  may  be  liable  to  any  loss  the  defendant 
may  have  sustained  by  reason  of  such  refusal,  but  he 
cannot  make  the  plaintiff  purchaser  against  his  will ; 
and  in  this  case  there  was  no  damage  sustained,  because 
the  defendant  could  only  have  got  the  then  market  price 
from  the  plaintiff,  and  he^could  have  got  that  price  from 
any  other  purchaser  at  the  time:  Jordan  v.  Norton,  4 
M.  &  W.  155. 

Evidence  should  not  have  been  received  of  the  con- 
temporaneous parol  bargain  to  vary  the  terms  of  the 
written  contract  of  the  defendant :  Porteous  v.  Muir,  8 
O.  R.  127  ;  Mason  v.  Scott,  22  Grant.  592,  in  App.;  Gilroy 
V.  McMillan,  6  0.  R.  120;  McNeely  y.  Mc  Williams,  9 
O.  R.  728 ;  Fitzgerald  v.  Grand  Trunk  R.  W.  Co.,  27  C. 
P.  528,  28  C.  P.  586,  affirmed  in  5  S.  C.  204  ;  Lumsden  v. 
Davies,  46  U.  C.  R.  1,  affirmed  in  11  A.  R.  585  ;  Williaons 
v.  Burgess,  10  A.  &  E.  499. 

W.  R.  Meredith,  Q.  C,  contra.  It  is  admitted  the  money 
was  a  loan,  but  a  loan  is  an  advance.  The  plaintiff  was  at 
liberty  to  advance  on  the  oil  or  not  as  he  pleased,  but  if 
he  did  advance  he  was  to  be  paid  by  the  defendant  in  oil, 
which  he  had  in  the  plaintiff's  tanks,  at  the  then  market 
price,  whenever  the  defendant  required  the  plaintiff  to 
take  the  oil.  It  was  not  an  unreasonable  bargain,  because 
the  plaintiff  was  receiving  nine  per  cent,  upon  his  advances, 
and  storage  for  keeping  the  oil  in  his  tanks,  and  an  allow- 
ance for  shrinkage  of  the  oil  while  in  the  tanks,  and  besides 
the  plaintiff  was  not  obliged  to  receive  the  oil  to  be  tanked 
from  the  defendant.  The  evidence  may  be  said  to  have 
rested  upon  that  which  was  given  by  the  plaintiff  and  by 
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the  defendant.  The  evidence  of  the  plaintiff's  two  wit- 
nesses, English  and  Pratt,  did  not  support  the  plaintiff's 
case.  There  had  been  a  former  dealing  between  the  parties 
just  before  the  one  in  question  began,  and  it  was  closed  by 
the  plaintiff  buying  all  the  defendant's  oil  in  the  plain  tiff 
tanks,  and  paying  to  the  defendant  in  cash  the  balance 
going  to  him  after  crediting  him  with  the  oil  at  the  then 
market  price.  The  Statute  of  Frauds  does  not  apply  here, 
because  the  agreement  that  the  plaintiff  should  take  the  oil 
on  account  of  the  advances,  whenever  the  defendant 
required  him  to  do  so,  was  all  part  of  the  one  transaction, 
by  which,  and  on  account  of  which,  the  plaintiff  was  to 
make  the  advances.  But  if  the  Statute  of  Frauds  does 
apply  it  has  not  been  replied  by  the  plaintiff,  and  there  is 
no  case  in  which  a  party  has  been  allowed  to  set  up  the 
statute  at  this  stage  of  the  cause  against  the  justice  of  such 
a  defence  as  this.  The  plaintiff  had  no  right  to  refuse  to 
take  the  oil  whenever  the  defendant  required  him  to  take 
it  and  apply  it  against  the  advance. 

He  referred  to,  as  shewing  verdicts  should  not  lightly  be 
set  aside  :  Jenkins  v.  N orris,  14  Ch.  D.  at  p.  684  ;  Solomon 
V.  Bitton,  8  Q.  B.  D.  176  ;  Williams  v,  Burgess,  10  A.  &  E. 
499  ;  Fay  v.  Wheeler,  44  Vermont  292  ;  Elphick  v.  Barnes, 
5  C.  P.  D.  321;  Futcher  y.  Futcher,  50  L.  J.  Ch.  735  ; 
Clarke  v.  Callow,  46  L.  J.  Q.  B.  53  ;  Towle  v.  Topham,  37 
L.  T.  N.  S.  308  ;  Pullen  v.  Snelus,  48  L.  J.  C.  P.  394.  As 
to  contracts  to  be  performed  within  a  year :  Wells  v.  Hor- 
ton,  4  Bing.  43  ;  Smith  v.  Feall,  2  C.  B.  N.  S.  67  ;  Addison 
on  Contracts,  8th  ed.,  pp.  172,  273. 

Osier,  Q.  C,  in  reply.  The  evidence  shews  the  plain- 
tiff was  never  asked  by  the  defendant  to  take  the  oil 
while  the  market  price  was  at  $1.50  a  barrel  ;  that  is,  on 
the  22nd  of  November,  1882,  the  plaintiff  says  he  would 
have  taken  it  if  he  had  been  asked  to  do  so,  as  he  was 
buying  oil  at  that  time  and  at  that  price. 

If  necessary,  the  plaintiff  should  now  be  allowed  ta 
reply  the  Statute  of  Frauds. 
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January  11,  1886.  Wilson,  C.  J. — The  principal  ques- 
tion is,  whether  instruments  in  writing  signed  by  the 
defendant — "  Received  from  H.  W.  Lancey  the  sum  of  four 
hundred  dollars  loan  on  oil,  usual  rate  of  interest;"  or,  as 
some  of  them  are,  "  Received  from  H.  W.  Lancey  the  sum 
of  four  hundred  dollars  loan  on  oil,  payable  within  one 
year  from  date,  with  interest  at  9  per  cent  per  annum," — 
can  be  shewn,  especially  the  three  last  receipts,  which  are 
expressed  to  be  "  payable  within  one  year  from  date,"  to 
have  been  payable  back,  not  in  money,  but  in  oil,  at  the 
defendant's  option,  at  whatever  time  he  required  the  plain- 
tiff to  take  the  oil  at  the  market  price  at  the  time. 

The  term  loan  is  used.  There  may  be  a  loan  of  any- 
thing— a  horse,  a  carriage,  a  book,  or  of  any  kind  of  goods 
as  well  as  money.  The  meaning  attached  to  it  invariably 
is,  that  it  is  something  which  the  receiver  of  the  article  is 
to  return  to  the  vendor,  either  the  specific  article,  or  by 
substituting  for  it  some  article  of  the  like  kind,  as  grain, 
oil,  or  the  like,  for  the  grain  or  oil,  &c.,  which  was  lent. 

It  is  said  that  the  moneys  given  to  the  defendant, 
although  called  loans,  were  more  properly  advances,  and 
that  an  advance  is  a  loan. 

An  advance,  I  should  say,  is  more  correctly  applied 
when  the  money  or  the  like  which  is  given  is  a  part  of 
that  which  the  receiver  at  a  future  time  is  to  be  entitled 
to  receive. 

The  merchant  makes  advances  to  a  lumberman  in  goods 
or  in  money  to  enable  him  to  get  out  lumber  for  the  mer- 
chant, the  advances  so  made  being  a  part  of  the  price 
the  merchant  has  to  pay  to  the  lumberman  when  the  work 
is  done.  It  is  so  much  of  that  sum  which  is  paid  before 
it  is  earned,  or  in  other  words,  it  is  so  much  on  account 
which  is  paid  in  advance  for  the  lumber  which  is  to  be 
delivered  to  the  merchant  when  it  is  fit  for  delivery. 

The  latter  arrangement  is  made  in  all  kinds  of  trades, 
and  advances  are  in  like  manner  made  to  children  and 
others  under  family  settlements  and  wills  of  a  part  of  the 
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provision  or  bequest  which  the  recipient  of  the  payment 
is  ultimately  to  get. 

None  o£  these  payments  or  advances  are  properly  loans, 
nor  are  they  commonly  described  as  loans.  There  is  much 
force,  therefore,  to  be  placed  on  the  term  loan  being  used  in 
every  one  of  these  receipts ;  and  the  effect  of  that  word 
is  increased  by  the  words  in  the  three  last  receipts 
expressly  stating  that  the  loan  is  to  be  paid  within  one 
year  from  date. 

By  the  terms  of  the  receipts  it  appears  to  me  the  money 
mentioned  in  them  is  to  be  repaid  in  money,  and  that  it 
was  money  which  was  paid  on  the  securilky  of  the  oil 
which  the  defendant  had  stored  with  the  plaintiff. 

Is  the  defendant  at  liberty  to  say  there  was  a  special 
agreement  between  him  and  the  plaintiff  by  which  the 
defendant  was  not  to  pay  in  money  the  sums  he  had 
received,  but  that  he  had  the  right  to  require  the  plaintiff 
at  any  time  to  take  the  oil  he  held  in  tank  for  the  defend- 
ant at  the  then  market  price,  and  credit  against  the  money 
which  had  been  paid  ?  Can  such  an  agreement  stand 
consistently  with  the  terms  of  the  written  instruments  of 
the  loan  which  the  defendant  has  signed  ? 

Many  cases  were  cited  on  the  argument,  and  many  more 
may  also  be  referred  to. 

In  Porteous  v.  Muir,  8  0.  R.  127,  it  was  decided  that  a 
promissory  note,  payable  on  demand,  could  not  be  shown 
to  be  one  which  was  not  to  be  paid  for  two  years. 

In  Mason  v.  Scott,  22  Grant  592,  in  appeal,  the  lease 
required  the  lessee  to  do  that  which  by  the  parol  agreement 
was  to  be  done  by  the  lessor :  held,  the  parol  agreement 
could  not  vary  the  written  agreement. 

In  Williams  v.  Burgess,  10  A.  &;  E.  499,  by  parol  agree- 
ment the  plaintiff  sold  the  defendant  a  mare  for  £20> 
subject  to  the  condition  that  if  the  mare  proved  with  foal 
the  defendant  should  give  the  mare  to  the  plaintiff  again 
for  £12.  The  mare  did  prove  with  foal.  The  plaintiff 
tendered  the  £12  to  the  defendant  and  demanded  the  mare. 
The  defendant  refused  to  give  her  up.    Held,  the  whole 
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was  one  contract;  it  was  a  sale  on  condition,  and  the 
delivery  by  the  plaintiff  to  the  defendant  of  the  mare  was 
a  sufficient  act  to  take  the  whole  agreement  out  of  the 
operation  of  the  Statute  of  Frauds. 

In  Laroche  v.  O'Eagan,  1  O.  R.  300,  Held,  a  verbal 
warranty  was  admissible  on  the'sale  in  writing  of  a  vessel — 
that  it  did  not  alter  or  vary  the  writings. 

A  written  hiring  by  the  week  was  not  allowed  to  be 
varied  by  showing  that  the  hiring  was  intended  to  be  for 
a  year :    Evans  v.  Roe,  L.  R  7  C.  P.  138. 

The  case  before  us  is  not  one  in  which  the  defendant's 
agreement  is  set  up  as  collateral  to  the  written  agree- 
ment as  to  the  loan  of  money  by  the  plaintiff.  If  it  were 
collateral,  it  would  require  a  consideration  to  support  it, 
as  in  Morgan  v.  Griffith,  L.  R.  6  Ex.  70  ;  Erskine  v. 
Adeane,  L.  R  8  Ch.  756. 

In  both  these  cases  the  landlords  refused  to  put  the 
disputed  terms  into  the  lease,  but  they  promised  expressly, 
and  assented  to  the  terms  outside  of  the  lease. 

In  this  last  case  Mellish,  L.  J.,  at  p.  766,  said :  This 
being  a  case  between  landlord  and  tenant,  if  there  had 
been  no  evidence  except  Mr.  Bennett's  own  evidence,  and 
the  agreement  had  been  alleged  to  have  been  made  in  an 
interview  between  him  and  Mr.  Adeane,  when  nobody  was 
present,  I  should  have  probably  thought  it  would  have 
been  the  duty  of  the  Court  to  say  that  this  was  not  satis- 
factory enough  for  the  Court  to  act  upon." 

Abrey  v.  Crux,  L.  R.  5  C.  P.  37,  determined  that  the 
terms  of  a  bill  of  exchange  could  not  be  varied  by  proof  of 
a  contemporaneous  verbal  agreement  that  the  plaintiff  was 
not  to  sue  upon  the  bill  if  not  paid  at  maturity,  but  was 
first  to  proceed  upon  certain  securities  given  to  him  when 
the  bill  was  made. 

Bovill,  C.  J.,  said :  "  That  which  the  plea  attempts  to 
set  up  is,  that  the  defendant,  at  the  time  he  signed  the  bill 
as  drawee,  entered  into  a  contract  under  which  the  pay- 
ment was  to  be  made  at  a  different  time  and  in  a  different 
manner  from  that  which  the  bill  imports ;  an  agreement,  in 
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short,  which  contradicts  the  written  contract,  and  oral- 
evidence  of  which  is  inadmissible,  according  to  the  author- 
ity of  numerous  decisions."  See  also  Mosely  v.  Hanfordy 
10  B.  &  C.  729. 

In  Lindley  v.  Lacy,  17  C.  B.  N.  S.  578,  it  was  decided 
that  upon  a  negociation  by  parol  for  the  sale  of  picture^', 
(fee,  which  was  afterwards  reduced  to  writing,  there  being 
a  distinct  agreement  made  between  the  parties,  plaintiif" 
and  defendant,  that  in  consideration  of  the  plaintiff  sign- 
ing the  agreement  the  defendant  would  settle  an  action 
then  pending  against' the  plaintiff  at  the  suit  of  one  C, 
that  the  evidence  of  the  prior  oral  agreement  was  admis- 
sible, notwithstanding  the  written  agreement  contained  an 
authorization  to  the  defendant  to  settle  C.'s  action  out  of 
the  purchase  money. 

Erie.  C.  J.,  in  giving  judgment  said  :  "  If  the  instrument 
shews  it  was  meant  to  contain  the  whole  agreement  between 
the  parties,  no  extrinsic  evidence  can  be  admitted  to  intro- 
duce a  term  which  does  not  appear  there  ;  but  if  it  be  clear 
that  the  written  instrument  does  not  contain  the  whole, 
and  the  jury  find  there  was  a  distinct  collateral  agreement 
between  the  parties  not  inconsistent  with  the  written  con- 
tract, the  law  does  not  prohibit  such  distinct  collateral 
agreement  from  being  enforced."  Several  cases  are  refer- 
red to  in  support  of  that  decision. 

It  appears  to  be  clear,  when  the  bargain  between  the 
parties  is  in  writing  and  contains  the  whole  bargain  be- 
tween them,  that  no  parol  testimony  can  be  given  to  vary 
or  contradict  it.  And  also  when  the  agreement  between 
the  parties  is  in  writing  and  is  a  complete  and  perfect 
agreement  by  itself,  there  may  nevertheless  be  a  contem- 
poraneous oral  agreement  between  the  parties  relating  to 
the  matter  of  the  written  agreement  which  may  subsist 
with  their  agreement  so  long  as  the  oral  agreement  does 
not  contradict  or  vary  the  written  agreement.  And 
further  that,  although  there  be  a  written  agreement,  but 
that  agreement  does  not  contain,  and  was  not  intended 
to  contain  the  whole  of  the  contract,  evidence  may  be 
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given  to  shew  the  verbal  part  of  the  contract,  and  the 
written  and  verbal  agreement  will  be  construed  together 
as  the  actual  contract. 

Upon  these  authorities  I  am  of  the  opinion  the  receipts 
signed  by  the  defendant,  each  one  of  them  describing  the 
amount  received  by  him  as  a  loan  on  oil,  and  three  of 
them  stating  the  loans  were  "  to  be  paid  within  one  year 
from  date,"  and  all  of  them  wifch  interest,  although  three 
of  them  do  not  specif}^  any  day  for  payment,  are  to  be 
construed  as  an  agreement  on  the  defendant's  part  to  pay 
these  loans  in  money,  and  that  the  defendant  is  not  at 
liberty  to  prove  he  was  not  to  repay  the  loans  in  money, 
but  that  he  had  the  option  to  pay  in  oil  at  the  then  market 
price  of  the  oil,  and  had  the  right  to  compel  the  plaintiff  to 
take  the  oil  at  any  time  the  defendant  pleased,  however 
soon  after  the  loan  was  made,  or  however  long  after  the 
•expiration  of  his  year  within  which  the  last  time  loans 
were  made  expressly  payable  ;  and  that  the  plaintiff,  as  a 
consequence,  cannot  recall  his  money,  and  cannot  at  any 
time  tell  whether  he  will  ever  get  his  money  or  get  the  oil, 
as  his  own  ;  for  until  the  defendant  chooses  to  say  whether 
he  will  pay  in  money  or  in  oil,  the  oil  remains  the  property 
of  the  defendant,  the  plaintiff  having  a  lien  only  upon  it 
for  the  loans  he  has  made. 

It  is  not  pretended  this  was  a  collateral  agreement,  and 
it  is  quite  clear  it  is  no  part  of  the  written  agreement  or 
receipts ;  and  it  certainly  does  vary  and  contradict  these 
writings. 

If  it  can  be  supported  it  can  only  be  because  it  was  and 
is  part  of  the  original  agreement,  and  because  the  receipts 
do  not  shew  the  whole  of  the  contract  between  the  parties. 
But  that  cannot  be  maintained,  for  that  is  absolutely 
opposed  to  the  whole  tenor  of  the  receipts,  which  contain  a 
perfect  liability  on  the  part  of  the  defendant. 

The  next  part  of  the  case  is,  assuming  the  bargain  to 
have  been  just  as  the  defendant  represents  it  to  be,  that 
the  defendant  had  the  option  to  pay  in  oil  or  money,  and 
he  did  tender  the  oil  to  the  plaintiff,  and  he  refused  to 
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accept  it — is  that  a  bar  to  the  action  ?  Or  does  it  render 
the  plaintiff  liable  only  to  damages,  to  be  reckoned  in  the 
usual  manner  at  the  difference  between  the  price  of  oil  at 
the  time  of  the  refusal  and  the  market  price  at  that  time  ? 
If  it  be  a  bar,  the  defendant,  upon  the  assumption  before 
stated,  has  a  good  defence.  If  the  refusal  of  the  plaintiff 
entitles  the  defendant  to  damages  only,  there  can  be  no 
such  damages  in  this  case,  because  the  plaintiff  was  to  pay 
the  market  price  only,  and  as  he  refused,  according  to  the 
defendant's  case,  to  accept  the  oil,  the  defendant  would 
have  got  the  same  market  price  quite  readily  from  others 
who  were  buying  oil  at  the  time. 

The  defendant  says  it  was  not  an  agreement  between 
him  and  the  plaintifi*  that  the  defendant  would  sell  the 
oil  and  the  plaintiff  would  buy  it  whenever  the  defendant 
required  the  plaintiff  to  take  it,  in  which  case  there  would 
be  an  agreement  merely  of  sale  and  purchase ;  but  it  was 
an  agreement  in  which  the  plaintiff  had  no  voice  whether 
he  would  buy  or  not  buy,  for  it  rested  altogether  with  the 
defendant  not  properly  whether  he  w^ould  sell  to  the 
plaintiff,  but  whether  he  would  require  the  plaintiff  to 
take  oil  in  place  of  money  in  payment  of  the  loans  he  had 
made.  The  defendant  does  not  say  the  plaintiff  was 
bound  to  take  and  pay  for  all  the  oil  the  defendant  stored 
with  him,  but  only  to  take  such  a  quantit}^  of  oil  which 
the  defendant  required  him  to  take  and  credit  the  defend- 
ant with  the  same  "against  the  amount  of  the  said 
advance that  is,  in  effect  in  payment  of  such  advances 

If  there  was  was  such  a  bargain  and  it  could  be  set  up, 
the  plaintiff  could  not  refuse  to  take  the  oil  when  it  was 
offered  to  him.  It  would  be  either  an  ordinary  stock 
note,  payable  in  goods,  or  in  money  at  the  payee's  election : 
Waddell  v.  McCahe,  3  0.  S.  502  ;  Teal  v.  Clarkson,  4  0. 
S.  372.  Assumpsit  on  the  common  counts  is  maintainable 
for  goods  and  chattels  as  well  as  for  money:  Earl  of 
Falmouth  v.  Penrose,  6  B.  &  C.  385. 

If  it  had  been  properly  an  agreement  for  sale  and  pur- 
chase, the  defendant  could  not  have  forced  the  plaintiff  to 
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take  the  oil ;  he  could  have  recovered  only  damap^es  to  tlie 
extent  of  the  loss  (if*  any)  he  had  suffered  by  reason  of  the 
plaintiff's  refusal,  which,  in  this  case,  would  have  been 
nothing,  for  if  he  could  not  get  the  market  price  from  the 
plaintiff,  he  could  have  got  it  from  another.  The  plaintiff, 
if  entitled  to  judgment,  cannot  have  it  upon  the  ground 
that  the  defence  set  up  is  one  of  an  agreement  for  sale  and 
purchase.  If  it  had  been  so  set"  up,  the  plaintiff  would 
manifestly  have  been  entitled  to  judgment  for  his  demand^ 
and  the  defendant  to  judgment  for  his  damages  for  the 
non-acceptance  of  the  oil,  which  would  have  been  nil.  As 
the  case  now  stands,  the  plaintiff  is  still  entitled  to  judg- 
ment, for  in  my  opinion  the  agreement  set  up  by  the 
defendant  is  in  contradiction  of,  and  a  variance,  of  the 
written  receipts. 

If  the  plaintiff  were  not  entitled  to  judgment  upon  that 
ground  we  should  have  to  consider  whether  he  was  not  at 
any  rate  entitled  to  a  new  trial ;  and  I  think  he  would 
be,  because  the  receipts,  "if  they  could  be  varied  to  the 
extent  contended  for,  are  of  themselves  cogent  evidence 
against  the  defendant ;  and  that  coupled  with  the  plaintiff's 
own  testimony,  greatly  outweigh  the  effect  of  the  defen- 
dant's personal  testimony.  The  evidence  for  the  plaintiff 
is  much  stronger  than  the  mere  opposing  personal  evidence 
of  the  plaintiff  and  defendant  referred  to  in  Erskine  v. 
Adeane,  L.  R.  8  Ch.  at  p.  766,  where  Hellish,  L.  J.,  said : 
I  should  have  probably  thought  it  would  have  been  the 
duty  of  the  Court  to  say  that  this  was  not  satisfactory 
enough  for  the  Court  to  act  upon." 

The  defendant  said  that  the  course  of  dealing,  which 
was  followed  in  these  last  oil  transactions  between  him  and 
the  plaintiff,  was  the  same  as  that  which  had  been  pur- 
sued in  their  former  dealings. 

The  mode  of  dealing  between  the  immediate  parties  in 
former  transactions  is  admissible  as  evidence  of  their  mode 
of  dealing  in  later  transactions :  Gumming  v.  Shand,  5 
&  N.  95.   So  also  that  others  of  the  trade  have  dealt  in  like 
manner  as  the  plaintiff  and  defendant  are  alleged  to  have 
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dealt  is  admissible  for  the  purpose  of  shewing  that 
such  a  course  of  dealing  is  not  unreasonable  :  Rowcliffe  v. 
Leigh,  5  Ch.  Div.  at  p.  261.  But  generally  how  other  peo- 
ple carry  on  business  is  not  admissible :  Hollingham  v. 
Head,  4  C.  B.  N.  S.  388  ;  Howard  v.  Sheward,  L.  R.  2  C. 
P.  148. 

An  important  part  of  the  evidence  which  the  defendant 
relied  upon  in  this  action  to  shew  there  was  the  agreement 
subsisting  which  he  set  up,  and  which  was  to  be  inferred 
from  their  prior  dealings,  was  that  when  the  parties  closed 
their  former  transactions,  in  September,  1881,  the  plaintiff 
took  from  the  defendant  all  the  oil  of  the  defendant  which 
the  plaintiff  then  had  in  store  for  him,  and  paid  the  defend- 
ant the  balance,  then  going  to  him,  of  $500. 

But  that,  it  appears  to  me,  is  proving  too  much,  for  the 
defendant  does  not  now  say  the  plaintiff  is  bound  to  buy, 
whenever  he  (the  defendant)  desires  him,  all  the  oil  the 
defendant  stores  with  him,  but  only  to  the  extent  of  the 
advances  which  the  plaintiff  may  have  made  upon  the  oil. 
And  when  the  plaintiff  was  asked  why  he  bought  at  that 
time  from  the  defendant  more  oil  than  the  amount  of  the 
money  he  had  lent  he  said,  because  he  was  buying  oil  at 
the  time,  and  he  took  it. 

It  is  not  quite  easy  to  understand  why  the  plaintiff 
should  have  refused  to  take  the  oil  the  defendant  had  in 
store  on  the  22nd  of  November,  1882,  at  $1.50  a  barrel,  as 
that  was  the  market  price  of  the  day,  if  he  were  buying  oil. 
as  he  says,  at  that  time.  The  plaintiff  says  he  never  did 
refuse  to  take  it,  because  it  was  never  offered  to  him,  and 
he  never  heard  the  defendant  assert  he  had  offered  it  to 
liim,  and  not  until  it  had  gone  down  greatly  in  price  below 
the  $1.50. 

The  defendant  does  not  say  very  much  about  what  hap- 
pened on  the  22nd  of  November,  1882.  He  said  he  then 
elected  to  sell,  and  he  communicated  that  to  Mr.  Lancey, 
and  he  did  not  hear  any  more  about  it  till  sometime 
through  the  following  winter  :  that  Mr.  Lancey  then  wrote 
to  him  for  money,  and  he,  the  defendant,  went  to  him  and 
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told  him  that  treating  the  oil  as  his,  the  defendant's,  was 
not  the  agreement,  and  after  that  he  did  not  hear  anything 
more  from  the  plaintiff  until  shortly  before  the  action. 

The  defendant  did  not  ask  then  to  have  a  settlement  of 
accounts  with  the  plaintiff  he  happened  to  owe  the  plain- 
tiff at  the  time  if  the  accounts  had  been  closed  at  the  $1.50 
a  barrel.  He  did  in  September,  1881,  ask  to  have  the 
account  closed,  and  it  happened  then  as  the  plaintiff  took 
the  oil  there  was  a  balance  in  favour  of  the  defendant. 

There  is  a  part  of  the  evidence  which  is  not  at  all  satis- 
factory, and  it  is  that  part  of  it  which  relates  to  the  pass 
book  which  the  defendant  says  is  lost.  He  said  he  took  a 
pass  book  from  time  to  time  to  the  plaintiff's  clerk  to  have 
all  the  entries  put  in  it ;  and  he  said  it  would  not 
shew  the  account  any  truer  than  was  then  shewn 
in  Court.  He  was  asked  where  it  was,  when  he  said  : 
"  I  don't  know  where  it  is.  The  last  I  saw  of  it 
might 'be  in  December  or  August.  I  can't  tell  you  how 
many  days  before  I  was  served  with  a  writ  that  I  saw 
the  book.  I  am  not  certain  I  had  it  in  Mr.  Griffith's  office 
after  T  was  sued.  I  will  not  swear  I  had  not.  I  don't 
know  how  I  lost  it.  The  last  I  remember  of  having  it  was 
in  Mr.  Griffith's  office — in  his  law  office.  I  cannot  produce  it. 
I  have  asked  Mr.  Griffith  for  it,  and  searched  for  it,  and  I 
have  not  got  it."  And  Mr.  English,  the  plaintiff's  book- 
keeper, said  the  entries  of  oil  received  from,  and  money  paid 
to,  the  defendant  were  entered  in  that  pass  book,  and  the 
money  paid  was,  he  thinks,  entered  as  money  lent.  He  would 
follow  the  wording  of  the  receipts  which  he  wrote,  and  he 
never  heard  from  the  defendant  the  plaintiff  had  bought  the 
oil  and  was  getting  an  advance  upon  it  and  not  a  loan;  and 
he  never  heard  of  the  defendant  coming  in  November,  1882, 
and  offering  the  oil  to  the  plaintiff ;  never  heard  of  it  till 
about  a  year  ago  (that  is,  in  the  Spring  of  1884),  just  before 
the  suit.  The  putting  forward  another  pass  book  in  sub- 
stitution of  the  supposed  lost  one  is  not  satisfactory  either. 

There  is  something  connected  with  the  1,400  barrels  of 
oil  which  the  defendant  got  a  warehouse  receipt  for  from 
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the  plaintiff,  that  he  might  transfer  it  to  a  Mr.  Bussey,  to 
whom  the  defendant  had  sold  it,  which  tells  also  against 
the  defendant  ;  for  if  the  defendant  had  sold  all  the  oil 
in  the  plaintiff's  tanks  to  the  plaintiff,  he  had  no  right  to 
dispose  of  1,400  barrels  of  it  to  any  one  else.  By  deducting 
that  quantity  from  2,706  barrels  the  total  quantity  the 
defendant  then  had, left  the  plaintiff*  with  only  1,306  barrels 
as  security  for  $3,500  which  he  had  then  lent  to  the  defen- 
dant upon  the  oil,  and  he  required  the  defendant  to  replace 
the  1,400  barrels,  or  an  equivalent  for  it.  The  defendant 
then  put  in  651  barrels  of  oil,  and  repaid  to  the  plaintiff 
the  last  loan  of  $500  he  had  got,  and  in  that  way  the  1,400 
barrels  were  considered  as  replaced. 

If  the  question  was  a  new  trial  or  no  new  trial,  I  should 
say  there  ought  to  be  a  new  trial,  for  the  evidence  is  most 
unsatisfactory  for  the  defendant,  and  the  verdict  is  really 
against  the  evidence.  But  in  my  opinion  there  is  no  neces- 
sity for  a  new  trial,  the  case  of  the  plaintiff  being  proved 
by  the  defendants  own  written  declarations,  which  need 
no  kind  of  explanation ;  and  the  answer  which  the  defen- 
dant sets  up  to  them  is  so  utterly  opposed  to  their  plain 
meaning,  and  so  great  a  variation  of  them  and  the  true 
construction  of  them,  that  it  is  inadmissible  by  the  rules 
of  ordinary  dealing,  as  well  as  the  rules  of  law.  An  alle- 
gation that  a  loan  is  not  a  loan,  but  is  something  else,  and 
that  money  to  be  repaid  at  a  given  day  is  not  to  be  repaid 
in  money,  but  in  oil,  at  the  borrower  s  election,  and  that 
such  election  is  to  be  exercised  at  any  time,  and  not 
within  the  time  fixed  for  repayment,  is  certainly  not  the 
agreement  which  the  receipts  represent,  but  something 
wholly  different  from  it. 

We  think  we  have  before  us  all  the  materials  necessary  for 
finally  determining  the  question  in  dispute,  and  as  we  are 
of  opinion  that  evidence  cannot  be  given  to  contradict  the 
terras  of  the  receipts  in  question,  and  to  set  up  a  contract 
of  a  wholly  different  kind  from  them  ;  we  direct  that 
judgment  be  at  once  entered  upon  the  evidence,  even 
against  the  finding  of  the  jury,  for  the  plaintiff,  for  the 
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amount  of  his  claim,  with  interest  at  9  per  cent,  up  to  the 
maturity  of  the  last  receipt,  and  at  six  per  cent,  upon  the 
principal  sum  from  that  time  ;  and  that  the  order  nisi  he 
made  absolute  to  that  extent,  with  the  costs  of  the  action, 
and  of  this  motion. 

Armour,  J.,  not  having  been  present  at  the  argument, 
took  no  part  in  the  judgment. 

O'Connor,  J. — I  concur  with  the  conclusion  herein 
arrived  at. 

Judgment  accordingly. 


[QUEEN'S  BENCH  DIVISION.] 
HyMAN  V.  CUTHBERTSON. 

Chattel  mortgage —  Validity  of — Fraud. 

C. ,  a  retail  trader,  being  indebted  to  H.  &  Co. ,  wholesale  merchants,  gave 
them  a  chattel  mortgage  to  secure  such  indebtedness,  and  also  a  further 
sum  of  about  the  same  amount,  advanced  to  him  by  H.  &  Co.  at  the 
time  of  the  giving  of  the  mortgage,  which  C.  represented  was  sufficient 
to  pay  off  in  full  all  his  other  creditors.  C.  's  indebtedness  to  H.  &  Co. 
was  covered  by  his  promissory  notes,  which  at  the  time  of  the  exe- 
cution of  the  mortgage  were  on  discount  with  H.  &  Co.  's  bankers.  Dur- 
ing the  currency  of  the  mortgage,  C.  having  allowed  his  property  to  be 
seized  for  rent,  H,  &  Co.  took  possession  under  their  mortgage.  C. 
being  unable  to  pay  his  creditors,  the  plaintiffs,  who  were  creditors, 
but  had  not  recovered  judgment  or  execution,  took  action  to  set  aside 
the  chattel  mortgage. 

Held,  affirming  the  judgment  of  Armour,  J. ,  that'  under  the  evidence  set 
out  below  there  was  no  fraud. 

Held,  also,  following  Hepburn  v.  Park,  6  0.  R.  472,  that  the  fact  of  the 
promissory  notes  in  question  being  held  by  H.  &  Co.'s  bankers  on  dis- 
count did  not  invalidate  the  mortgage. 

Held,  also,  following  Farkes  v.  St.  George,  10  A.  R.  496,  that  the  plain- 
tiffs, not  being  execution  creditors,  could  not  maintain  an  action  to  set 
aside  the  mortgage,  on  the  ground  that  the  debt  was  incorrectly  stated 
therein. 

This  was  an  action  tried  before  Armour,  J.,  without  a 
jury,  who  dismissed  the  action  with  costs. 

Gibbons,  for  the  plaintiff,  gave  notice  he  would  move  to 
set  aside  the  judgment  for  the  defendant,  and  to  enter  it 
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for  the  plaintiff,  on  the  ground  that  the  judgment  was  con- 
trary to  law  and  to  the  facts  agreed  upon  at  the  trial. 

The  facts  so  agreed  upon  were  contained  in  the  examina- 
tion of  W.  D.  Hepburn,  one  of  the  defendants.  He  said 
the  chattel  mortgage,  dated  the  18th  of  March,  1885,  was 
given  to  W.  D.  Hepburn  &  Co.,  to  secure  them  the  amount 
of  certain  promissory  notes  made  by  the  mortgagor  Cuth- 
bertson,  payable  to  W.  D.  Hepburn  &  Co. ;  and  also  to 
secure  them  in  the  sum  of  $800  just  before  the  giving  of 
the  mortgage  lent  by  them  to  Cuthbertson  to  enable  him 
to  pay  off  all  his  other  creditors.  At  the  time  of  giving 
the  mortgage  the  notes  for  $742.63  were  under  discount  in 
the  bank.  Hepburn  &  Co.  afterwards  took  up  all  these 
notes  but  one  for  $160.20,  which  Cuthbertson  took  up, 
Cuthbertson  represented  his  stock,  at  the  time  he  gave 
the  mortgage,  as  worth  $3,500.  When  Hepburn  &  Co. 
took  possession  of  the  stock  it  was  worth  $2,100,  and  it 
sold  for  from  67  cents  to  70  cents  on  the  dollar,  the  total 
being  $1,470.  Their  claim  was  $1,382.50.  At  the  time 
of  the  sale  Cuthbertson  was  insolvent,  but  he  was  not 
at  the  time  he  gave  the  mortgage,  if  what  he  represented 
to  Hepburn  &  Co.  was  true.  Hepburn  &  Co.  had  to  pay 
the  rent  of  Cuthbertson  for  his  premises.  That  was  paid 
out  of  the  sales  of  the  goods  before  the  general  sale  of  them 
took  place,  and  was  not  a  deduction  from  the  $1,470.  All 
the  notes  had  matured  before  Hepburn  &  Co.  took  posses- 
sion excepting  two  of  them,  which  had  been  renewed.  The 
$800  was  a  loan  at  six  months. 

Cuthbertson  was  a  boot  and  shoe  dealer  who  carried  on 
business  at  Woodstock.  Hepburn  &  Co.  were  wholesale 
manufacturers  of  and  wholesale  dealers  in  boots  and  shoes 
at  the  village  of  Preston,  and  the  plaintiffs  were  wholesale 
boot  and  shoe  dealers  carrying  on  business  at  London. 

The  mortgage  set  out  the  notes,  amounting  to  $742.63, 
and  stated  they  were  then  under  discount  with  Hepburn 
&  Co.,  bankers,  and  that  the  $800  was  an  advance  in  cash 
made  to  the  debtor,  "  provided  he  secures  them  by  a  chat- 
tel mortgage  on  all  his  stock  in  trade  for  the  full  sum  of 
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the  said  notes  and  bills  of  exchange,  as  well  as  the  said 
sum  of  $800." 

The  mortgagees  had  the  power  "  at  any  time  while  the 
said  notes  shall  be  unpaid  to  enter  the  said  premises  and 
take  possession  of  the  said  goods  and  chattels,  and  also  the 
goods  and  chattels  hereafter  acquired."  It  was  also  pro- 
vided that  "  in  case  the  said  goods  and  chattels,  or  any 
part  thereof,  are  seized  for  rent  *  *  or  in  case  the 
mortgagor  shall  cease  to  keep  the  said  goods  and  chattels 
up  to  the  value  of  $3,000,  then  all  moneys  hereby  secured, 
whether  by  bill  of  exchange,  notes  or  otherwise,  shall 
become  due  and  payable,  and  it  shall  be  lawful  for  the 
mortgagees  at  any  time  during  the  day  to  enter  into  and 
upon  the  premises  where  the  said  goods  and  chattels,  or 
any  part  thereof,  may  be,  and  take  possession  and  remove 
the  same  *  *  and  to  sell  the  same  by  auction  or  private 
sale,  and  to  apply  the  monies,"  fee. 

November  25,  1885,  Gibbons  supported  the  motion.  The 
debt  of  $746.63  was  not  due  when  the  mortgage  was 
given,  and  besides  the  notes  representing  that  claim  were 
not  then  held  by  Hepburn  &  Co.,  but  had  been  negotiated 
by  them  with  their  bankers. 

The  mortgage  did  not  state  truly  that  Cuthbertson  was 
indebted  to  Hepurn  &  Co.  in  the  sum  of  $742.63  on  the 
promissory  notes  mentioned  therein,  for  it  also  states  that 
the  said  notes  "  are  now  under  discount  with  the  mort- 
gagee's banker."  Nor  did  the  affidavit  of  W.  D.  Hepburn 
state  the  fact  truly  when  he  stated  that  Cuthbertson  was- 
"justly  and  truly  indebted  to  me  and  to  Jane  Hepburn, 
under  the  firm  of  W.  D.  Hepburn  &  Co.,  in  the  sum  of 
$1,542.63  mentioned  therein." 

He  referred  to  Hepburn  v.  Park  et  at.,  6  0.  R.  442 ; 
Parkes  v.  >Sf^.  George,  2  O.  E.  342,  S.  C,  10  A.  E.  496. 

Blackstock,  contra.  There  is  here  a  debitum  in  presenti, 
although  it  may  be  also  solvendum  in  futuro,  and  the 
cases  referred  to  show  the  action  was  rightly  disposed  of » 

January  11,  1886.  Wilson,  C.  J. — The  case  of  Hepburn 
V.  Park,  6  O.  E.  442,  shews  the  discounting  of  the  notes  does 
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not  necessarily  shew  they  were  as  between  the  mortgagor 
and  mortgagees  paid,  and  that  the  amount  of  the  debt  on 
the  mortgage  including  the  notes  so  discounted,  cannot  be 
said  to  be  untruly  stated.  And  the  case  of  Parkes  v.  St 
George,  10  A.  R.  496,  shews  the  plaintiff,  when  not  an 
execution  creditor,  cannot  dispute  the  validity  of  the 
mortgage,  on  the  ground  that  the  notes  on  discount  are 
not  while  on  discount  a  debt  due  to  the  mortgagees, 
assuming  that  the  discounting  of  them  has  such  an 
effect,  and  that  the  taking  of  actual  possession  by  the 
mortgagees  of  the  goods  mortgaged  before  any  execu- 
tion or  other  mortgage  creditor  intervened  has  given  the 
mortgagees  upon  that  ground  alone  a  valid  title,  as  there 
is  not  the  slightest  evidence  that  the  mortgage  was  taken 
to  defeat  or  to  delay  creditors,  or  to  give  the  mortgagees  a 
fraudulent  preference  over  other  creditors  ;  on  the  con- 
trary, the  evidence  shews  the  mortgagees  made  a  special 
advance  of  a  sum  more  than  their  prior  claim  against  the 
debtor  for  the  purpose  of  enabling  him  to  pay  off  all  his 
other  creditors,  and  to  continue  carrying  on  his  business. 
We  must,  therefore,  dismiss  the  motion,  with  costs. 

Armour,  J.,  took  no  part  in  the  judgment,  not  having 
been  present  at^the  argument. 

O'Connor,  J.,  concurred. 


Motion  dismissed,  with  costs. 
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[QUEEN'S  BENCH  DIVISION.] 


Koss  V.  Grand  Trunk  Railway  Company.. 


Railways  and  railway  companies — Compensation  for  lands  taken — Statute 
of  Limitations— B.  S.  0.  c.  108,  s.  23. 

Held,  that  the  right  of  compensation  for  land  taken  by  a  railway  company 
is  not  barred  short  of  twenty  years,  and  is  not  barred  by  the  claimant's 
title  to  the  land  being  extinguished  by  reason  of  the  railway  company 
having  been  in  possession  for  ten  years. 

Per  Armour,  J. ,  the  plaintiff's  claim  to  compensation  was  not  money 
secured  by  lien,  or  otherwise  charged  on  land,  within  s.  23  of  R.  S.  0. 
ch.  108,  and  he  had  not  a  vendor's  lien,  for  the  relation  of  vendor  and 
purchaser  never  arose  between  him  and  the  company. 

The  plaintiff  by  his  statement  of  claim  alleged  (1)  that  he 
was,  on  the  1st  of  July,  1872,  and  had  ever  since  been,  and 
still  was  owner  in  fee  simple  of  city  lot  lettered  C,  on  the 
east  side  of  Flora  street,  and  lot  lettered  C  on  the  west  side 
of  Flora  street,  in  the  city  of  St.  Thomas,  being  parts  of  lot 
number  4,  in  the  9th  concession  of  Yarmouth  :  (2)  that  on 
or  about  the  1st  July,  1872,  the  defendants,  their  servants 
and  workmen,  took  possession  of,  and  appropriated  to  their 
own  use  all  the  lands  above  mentioned  without  permission 
and  to  the  loss  and  detriment  of  the  owner,  that  is  to  say, 
the  plaintiff :  (3)  that  the  plaintiff  thereupon  claimed  full 
compensation  for  loss  and  damage  by  being  deprived  of 
the  use  of  the  said  lands  during  the  term  of  nine  years ; 
for  interest  on  the  value  of  the  said  land  for  the  term  of 
nine  years  at  the  rate  of  six  per  centum  per  annum ;  and 
for  the  value  of  the  said  land,  which  the  plaintiff  claimed 
to  have  been  at  the  time  of  the  taking  possession  by  the 
defendants,  $600 :  (4)  that  the  plaintiff  on  the  27th  of 
May,  1881,  gave  notice  in  writing  to  the  defendants  to 
appoint  arbitrators  to  settle  the  value  of  the  said  lands, 
and  received  an  answer  thereto  from  the  defendants' 
solicitors,  that  the  defendants  would  not  arbitrate  nor 
pay  any  sum  whatever,  and  the  defendants  denied  the 
title  of  the  plaintiff  to  the  said  lands  :  (5)  that  the  plaintiff 
thereupon  claimed  the  sum  of  $600  for  the  price  of 
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the  lands,  with  interest  thereon,  and  the  plaintiff  had 
offered  and  was  ready  and  willing  to  convey  the  said 
lands  to  the  defendants  upon  being  paid  the  value  thereof. 
(6)  The  plaintiff"  also  claimed  judgment  of  this  Court 
declaring  him  to  be  the  owner  in  fee  simple  of  the  said 
lands,  and  an  order  for  the  delivery  of  possession  thereof 
to  him  by  the  defendants.  (7)  The  plaintiff*  also  claimed 
a  writ  of  mandamus,  or  order  of  this  Court,  directing  and 
requiring  the  defendants  to  appoint  an  arbitrator  on  their 
behalf  under  the  provisions  of  the  law  relating  thereto,  to 
determine  the  compensation  to  be  paid  to  the  plaintiff'  for 
the  said  lands,  and  to  take  all  necessary  and  proper  steps 
on  their  part  for  determining  and  paying  the  compensa- 
tion to  be  paid  by  the  defendants  to  the  plaintiff"  for  the 
said  lands,  or  that  the  said  compensation  might  be  deter- 
mined and  ordered  to  be  paid  by  the  defendants  in  such 
other  manner  as  to  this  Court  might  seem  meet ;  and  the 
plaintiff*  claimed  such  further  and  other  relief  as  might  be 
proper  in  the  premises. 

The  defendants  by  their  statement  of  defence  said :  (1) 
that  as  to  city  lot  lettered  C,  on  the  East  side  of  Flora 
street,  in  the  statement  of  claim  mentioned,  they  denied 
that  they  took  possession  of  and  appropriated  the  same  to 
their  own  use,  and  they  said  that  the  said  lot  was,  on  the 
said  1st  of  July,  1872,  and  had  ever  since  been  lying  in 
common :  that  they  were  not  and  never  had  been  in  the 
occupation  of  the  same,  nor  had  they  ever  claimed,  nor 
did  they  claim  possession  thereof:  (2)  that  under  the 
various  statutes  aff*ecting  them  they  did,  for  the  purpose 
of  their  railway,  on  or  before  the  1st  of  May,  1871,  enter 
into  and  upon,  and  occupy  and  construct  their  railway 
upon  and  across  lot  number  4,  in  the  9th  concession  of 
Yarmouth,  in  the  statement  of  claim  mentioned,  and  that 
portion  thereof  referred  to  in  the  said  statement  of  claim 
as  lot  lettered  C  on  the  west  side  of  Flora  street,  and  had 
ever  since  without  interruption  occupied  the  same  ;  and 
they  denied  that  the  plaintiff*  was  the  owner  thereof,  and 
they  said  that  they  themselves  were  the  owners  thereof 
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under  and  by  virtue  of  the  said  statutes,  including  all  and 
every  the  statute  or  statutes  respecting  the  limitation  of 
actions  applicable  to  the  circumstances  of  this  case. 
Issue. 

The  cause  was  tried  by  Proudfoot,  J.,  at  the  Chancery 
Sittings,  at  London,  on  the  16th  of  January,  1885. 

The  plaintiff  proved  his  title  to  lot  C.  on  the  west  side 
of  Flora  street,  (the  only  lot  in  dispute,  the  defendant's 
having  disclaimed  lot  C.  on  the  east  side  of  Flora  street) 
and  that  the  original  defendants,  the  Great  Western  Rail- 
way, had  constructed  their  Air  Line  Railway  through  it, 
and  that  they  had  done  so  without  his  knowledge,  con- 
sent, or  acquiescence,  and  that  he  did  not  know  that  the 
railway  occupied  it  till  he  made  his  claim  in  1881 :  that 
on  the  28th  of  June,  1881,  he  caused  the  defendants,  the 
Great  Western  Railway  Company,  to  be  served  with  notice 
that  he  was  the  owner  of  the  city  lot  lettered  C.  on  the 
east  side  of  Flora  street,  and  of  city  lot  lettered  C.  on  the 
east  side  of  Flora  street,  in  the  city  of  St.  Thomas,  being 
parts  of  lot  number  four,  in  the  ninth  concession  of  the 
township  of  Yarmouth,  in  the  county  of  Elgin,  in  the 
Province  of  Ontario,  surveyed  and  laid  out  into  town  lots 
as  shewn  upon  a  plan  of  the  village  of  Millersburg,  made 
by  John  D.  Barber,  and  registered  in  the  registry  office  of 
the  county  of  Elgin,  and  containing  one-sixth  of  an  acre 
each,  which  said  lots  had  been  taken  possession  of  aod 
were  in  the  occupation  of  the  Great  Western  Railway 
Company,  and  by  which  he  declared  that  he  was  in  readi- 
ness  to  accept  the  sum  of  six  hundred  dollars  as  compen- 
sation for  the  said  lands,  and  to  give  a  clear  deed  to  the 
said  company  for  the  same  on  being  paid  the  said  sum;  and 
that  he  had  appointed  William  J.  White,  of  St.  Thomas,, 
attorney-at-law,  as  hia  arbitrator,  if  his  offer  should  not  be 
accepted. 

This  notice  had  been  previously  sent  along  with  a  sim- 
ilar one  by  a  Mr.  Yarwood,  in  respect  of  other  lots  to  Mr. 
Barker,  the  then  solicitor  of  the  Grea.t  Western  Railway 
Company,  with  a  request  that  he  would  accept  services 
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thereof,  and  both  notices  were  returned  by  him  with  the 
following  letter : 

"Hamilton,  23rd  June,  1881. 

"Edward  Hoeton,  Esq., 

Barrister,  St.  Thomas: 
"  I  have  not  had  an  opportunity  to  consult  Mr.  Broughton  as  to  the 
notices  you  wish  me  to  accept  service  of,  and  as  he  is  unexpectedly 
detained  in  New  York  I  cannot  say  on  what  day  I  shall  be  able  to  see 
him.  In  any  case,  however,  any  acceptance  would  he  without  prejudice, 
as  the  company  are  not  likely  to  admit  that  there  is  anything  for  them 
to  agree  or  disagree  upon  with  either  Mr.  Yarwood  or  Mr.  Ross,  As  to 
two  parcels  of  the  land  referred  to  you  have  long  known  that  the  com- 
pany claims  them  as  its  own,  and  that  for  reasons  already  explained  to 
you  it  will  look  to  you  personally  to  hold  it  harmless  against  any  claims 
by  either  Mr.  Ross  or  Mr.  Yarwood.  As  to  those  parts  of  the  property 
you  may  thereupon  expect  every  opposition  to  any  attempt  to  claim  com- 
pensation or  to  enter  into  an  arbitration.  As  to  the  other  part  of  the 
land  I  am  under  the  impression,  partly  derived  through  you,  that  if  Mr. 
Ross  ever  did  own  it  he  can  have  had  no  claim  or  title  since  a  period 
long  before  the  construction  of  the  railway.  Whether  the  company  owns 
it  or  not,  therefore,  I  think  an  attempt  on  the  part  of  Mr.  Ross  to  refer 
any  question  aa  to  that  lot  to  arbitration  will  be  resisted,  but  I  shall 
have  more  information  as  to  the  title  on  Mr.  Gillie's  return  from  Sarnia 
by  way  of  St.  Thomas.  Perhaps  under  the  circumstances  you  would 
prefer  that  I  should  return  the  papers  to  you  so  that  you  may  take  the 
first  opportunity  to  serve  them  in  the  ordinary  course. 

Yours  truly, 

'*  Samuel  Barker." 
'  *  P.  S.  — On  referring  to  your  letter  of  the  8th  instant  I  see  that  you  ask 
me  to  return  them.    I  therefore  do  so. 

"S.  B." 

It  appeared  that  the  lot  in  question  was,  at  the  time  of 
the  construction  of  the  air  line  enclosed  by  a  fence  with 
other  lands,  and  that  a  man  named  Sinclair  was  in  pos- 
session thereof  as  tenant  to  Messrs.  Yarwood,  Hughes,  and 
Horton,  who  jointly  owned  part  of  the  land  so  enclosed : 
that  Sinclair's  term  ended  on  the  1st  of  April,  1872 :  that 
on  the  6th  of  June,  1871,  he  paid  his  year's  rent  due  on 
the  1st  of  April,  1871,  but  never  paid  his  last  year's  rent, 
although  he  occupied  the  land  till  the  fall  of  1871,  alleg- 
ing as  a  reason  his  occupation  being  interfered  with  by 
the  Great  Western  Railway  Company  throwing  down  his 
fences  during  last  year.    Sinclair  said  that  the  grading 
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was  done  through  his  enclosure  in  1871.    It  appeared  that 
when  the  railway  company  went  upon  this  enclosed  land 
for  the  purpose  of  grading  the  railway  they  would  take 
down  the  fence  in  the  morning  and  put  it  up  again  at 
night,  and  that  the  fence  remained  up  with  this  exception 
till  the  fall  of  1871.    It  was  not  shewn  when  the  plans  of 
the  railway  were  filed,  but  it  was  shewn  that  the  railway 
company  entered  into  a  contract  for  the  construction  of 
the  air  line  from  Glencoe  to  Aylmer  (which  would  include 
that  part  of  their  railway  running  across  the  lot  in  ques- 
tion) on  the  9th  of  September,  1870,  and  that  immediately 
afterwards  and  during  the  fall  of  1870  they  did  some 
grading  through  the  lot  in  question.   It  did  not  appear 
what,  if  anything,  was  done  on  that  part  of  the  railway 
running  through   the  lot  in  question  in   1871,  but  it 
appeared  that  the  work  went  on  continuously,  and  that 
the  grading  over  the  whole  line  was  not  completed  until 
some  time  in  1872,  and  the  railway  was  not  fenced  till 
afterwards.    There  were  13      feet  of  the  southerly  part 
of  the  lot  which  were  not  taken  by  the  railway.  The 
learned  Judge  declared  the  plaintiff  entitled  to  this,  and 
dismissed  the  action  with  costs . 

On  the  20th  November,  1885,  W.  R  Meredith,  Q.C.,  moved 
to  set  aside  the  judgment  and  to  enter  it  for  the  plaintiff  on 
amongst  other  grounds,  the  following:  (1)  That  the  plain- 
tiff's title  to  the  land  in  question  was  proved,  and  that  the 
defendant  was  not  entitled  to  succeed  upon  the  defence  of 
the  Statute  of  Limitations.    (2)  That  at  all  events  the 
plaintiff  was  entitled  to  a  mandamus  to  the  defendants' 
commanding  them  to  appoint  an  arbitrator  to  determine 
the  compensation  to  be  paid  to  the  plaintiff  for  the  land 
taken  by  the  defendants  under  the  provisions  of  the  Rail- 
way Act,  or  to  a  reference  to  ascertain  the  amount  of  such 
compensation,  according  to  the  practice  of  the  Court.  (3) 
That  the  learned  Judge  who  tried  the  action,  erroneously 
lield  that  the  plaintiff's  right  to  recover  compensation  was 
barred  after  the  lapse  of  six  years,  while  in  law  such  claim 
was  not  barred  until  the  lapse  of  twenty  years.   (4)  That  the 
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plaintiff  was  at  all  events  entitled  to  recover  the  southerly^ 
ISyTj  feet  of  the  land  in  question,  and  that  judgment 
should  have  been  given  for  the  recovery  thereof  and  costs 
of  suit.  In  support  of  his  motion  he  submitted  that  the 
main  question  was  whether  the  plaintiff's  claim  to  the 
land  or  to  the  compensation  was  barred  by  the  lapse  of 
time,  referring  to  4  Wm.  TV.,  ch.  29,  sec.  11.  There  was 
no  possession  by  the  company  for  20  years  of  the  locus  in 
quo.  It  is  an  entry  by  the  true  owner  each  day  which 
prevents  the  statute  running.  The  company  were  wrong- 
doers, and  ejectment  might  have  been  brought.  See 
Corporation  of  Welland  v.  Buffalo  and  Lake  Huron  R.  W. 
Co.,  80  U.  C.  K  147.  After  the  right  to  ejectment  was 
gone  there  was  the  right  to  compensation ;  Starling  v. 
Grand  Trunk  R.  W.  Co.,  30  C.  P.  247 ;  Tapping  on 
Mandamus,  291.  20  years  is  the  limit  of  time  :  Cork  and 
Bandon  R.  W.  Co.  v.  Good,  13  C.  B.  826  ;  Great  North- 
ern R.  W.  Co.  V.  Shepherd,  8  Ex.  SO  ;  Allan  v.  McTavish,. 
2  A.  E.  278;  Boice  v.  O'Loane,  3  A.  E.  167;  Sutton 
V.  Sutton,  20  Ch.  D.  511 ;  Fearnside  v.  Flint,  22  Ch.  D. 
579 ;  Scanlon  v.  London  and  Port  Stanley  R.  W.  Co.,  23 
Gr.  559  ;  Marsh  v.  Huron  College,  27  Gr.  623. 

Lash,  Q.  C,  contra,  cited,  in  addition  to  many  of  the 
cases  already  referred  to,  Somers  v.  Kenny,  20  C.  L.  J.  7 ; 
Thompson  v.  Canada  Central  R.  W.  Co.,  3  O.  E.  136. 

January  11,  1886.  Aemour,  J. — If  the  person  who 
occupied  the  land  in  question  when  the  railway  company 
entered  upon  it  had  been  the  plaintiff's  tenant,  I  do  not 
think  the  railway  company  would  have  had  such  exclusive 
possession  until  after  the  tenant  had  ceased  to  occupy  it  as 
would  have  enured  to  extinguish  the  plaintifi"s  title  to  it. 
Eut  the  person  who  occupied  the  land  was  not  the  plain- 
tiff's tenant,  but  the  tenant  of  the  Messrs.  Yarwood,  Hughes, 
and  Horton,  and  when  the  railway  company  entered  upon 
the  land  in  the  fall  of  1870  the  plaintiff  was  out  of  pos- 
session and  has  remained  out  of  possession  ever  since,  and 
I  think  therefore  that  his  title  to  the  land  in  question  was 
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extinguished  in  ten  years  after  the  railway  company 
entered,  and  that  would  be  in  the  fall  of  1880,  and  the 
plaintiff's  claim  for  compensation  was  not  made  till  June, 
1881,  and  his  action  was  not  brought  till  August,  1881. 

And  it  was  argued  that  because  his  title  to  the  land  is 
extinguished,  his  claim  for  compensation  is  extinguished 
also,  because,  it  is  said,  he  cannot  claim  compensation  for 
i^hat  is  not  his. 

This  argument,  although  specious,  is  not  sound,  for  it 
supposes  that  his  right  to  compensation  arose  when  his 
claim  was  made  or  his  action  was  brought,  and  then  he' 
had  no  title,  for  it  was  extinguished ;  whereas  it  did  not 
arise  then,  but  it  arose  when  the  railway  company  took 
the  land  and  then  he  had  title  to  it,  being  the  owner  of 
It  in  fee. 

The  moment  the  company  took  the  plaintiff's  land  they 
became  liable  under  the  statute  to  pay  him  compensation, 
and  he  became  entitled  under  the  statute  to  get  compensa- 
tion from  the  company.  They  had  the  land,  he  had  the  right 
to  compensation.  Whatever  they  did  with  the  land,  mort- 
gage it,  as  they  no  doubt  did,  or  otherwise  part  with  it, 
it  did  not  affect  his  right  to  compensation.  His  right  to 
compensation  was  not  against  the  land,  but  was  against 
the  company.  His  title  to  the  land  being  extinguished 
did  not  therefore  extinguish  his  right  to  compensation. 
His  right  to  compensation  is  a  statutor}^  right,  their  liabil- 
ity to  pay  compensation  is  a  statutory  liability.  The  right 
and  liability  still  exist,  and  nothing  has  happened  to 
destroy  them.  The  railway  company  have  the  land.  The 
plaintiff  has  never  had  his  compensation,  he  has  the  right 
to  it,  and  is  entitled  to  recover  it,  unless  his  right  to 
recover  it  is  barred  by  some  statute,  and  if  there  is  no 
.«tabute  barring  it  we  cannot  make  one. 

It  was  argued  that  the  plaintiff's  claim  to  compensation 
was  within  the  R.  S.  O.  c.  108,  s.  23,  and  was  money 
^secured  by  lien  or  otherwise  charged  upon  or  payable  out 
of  land,  and  was  therefore  barred,  and  that  he  had  a 
vendor's  lien  for  it ;  but  it  is  obvious  that  his  claim  is  not 
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within  the  words  of  this  section,  and  he  never  had  a 
vendor's  lien,  for  he  never  was  a  vendor,  and  the  relation 
of  vendor  and  purchaser  never  arose  between  him  and  the 
company.    See  Fry  Spec.  Per.,  2nd  ed,  p.  49. 

The  plaintiff's  right  to  compensation  being  a  statutory- 
right,  an  action  to  enforce  it  would,  in  my  opinion,  not  be 
barred  except  by  the  lapse  of  twenty  years  after  the  cause 
of  action  arose,  and  this  period  had  not  elapsed  when  this 
action  was  brought.  See  The  Cork  and  Bandon  B.  W. 
Co.  Y.  Goode,  13  C.  B.  826.  I  also  refer  to  Wood  v. 
Lowndes,  1  El.  and  EL  940 ;  Delaware,  Lackawanna  and 
Western  B.  W.  Co.  v.  Burson,  61  Penn.  St.  369  ;  McClin- 
ton  V.  Pittsburg,  Ft.  Wayne  and  Chicago  B.  W.  Co.,  66 
Penn.  St.  404. 

It  was  also  argued  that  R.  S.  O.  ch.  82  sec.  5,  had  not 
been  complied  with,  in  that  it  was  not  alleged  in  the  state- 
ment of  claim  that  performance  of  the  duty  had  been 
demanded  and  had  been  refused  or  neglected.  The  state- 
ment of  claim  may  now  be  amended  in  that  respect,  as  the 
evidence  clearly  shewed  that  performance  had  been 
demanded  and  had  been  refused  or  neglected.  The  notice 
given  by  the  plaintiff  was  a  proper  notice  under  4th 
William  IV.  ch.  29  sec.  3,  one  of  the  Acts  governing  the 
Great  Western  Railway  Company,  and  taking  it  and  the 
answer  to  it  contained  in  Mr.  Barker's  letter  of  the  2Srd 
June,  I  think  there  was  a  sufficient  demand  and  refusal  or 
neglect.  It  is  quite  clear  from  the  conduct  of  the  parties 
that  a  more  formal  demand  would  have  been  an  idle 
ceremony.  Besides  all  this  the  defendants  raise  no  objec- 
tion on  this  ground  in  their  statement  of  defence. 

It  may  be  that  no  such  demand  was  necessary,  having 
regard  to  the  jurisdiction  exercised  by  the  Court  of  Equity 
(which  this  Court  now  has)  in  enforcing  statutory  obli- 
gations of  this  kind.  See  Scanlon  v.  Great  Western  B.  W. 
Co.,  23  Gr.  559,  and  Marsh  Y.Huron  College,  27  Gr.  623. 

In  my  opinion  the  judgment  must  be  set  aside  and 
judgment  entered  for  the  plaintiff,  with  full  costs  of 
suit,  and  a  mandamus   issue ;  but  inasmuch  as  defend- 
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ant's  counsel  said  on  the  trial  that  if  the  defendant's 
liability  to  go  to  arbitration  existed  they  would  assent  to  a 
reference,  there  will  be  a  reference  to  the  Master  of  this 
Court  at  St.  Thomas  to  enquire,  ascertain  and  state  what 
compensation  the  plaintiff  was  entitled  to  for  the  exercise 
by  the  railway  company  of  their  powers  in  respect  to  this 
land  in  the  fall  of  1870,  when  they  entered  upon  the  said 
land;  and  also  to  ascertain  and  state  the  amount  of 
interest  on  the  amount  of  such  compensation  from  that 
time  till  the  date  of  his  report,  and  further  directions  and 
subsequent  costs  will  be  reserved  until  after  the  said  Master 
shall  have  made  his  report. 

Wilson,  C.  J. — The  company  has  had  possession  of  the 
land  a  sufficient  length  of  time  to  give  them  a  title  as 
against  the  owner  by  length  of  possession. 

The  company  took  the  land  without  the  consent  of  the 
owner,  and  without  having  arbitrated  concerning  it,  and 
the  owner  thereby  became  entitled  to  be  compensated  for 
the  land.  He  has  delayed  his  proceeding  to  obtain  com- 
pensation until  the  day  of  the  commencement  of  this 
action,  although  the  company  began  their  work  upon  the 
land  in  the  fall  of  1871. 

It  is  not  clear  that  the  compensation  for  the  land  taken 
does  not  remain  a  charge  upon  it  until  payment,  for  the 
Act  of  1834,  ch.  29,  sec.  4,  provides  that  if  the  company 
do  not  pay  within  three  months  the  sum  awarded  their 
right  to  the  property  shall  wholly  cease,  and  the  proprietor 
may  resume  his  occupation,  and  his  rights  and  privileges 
in  respect  thereof,  free  from  any  claim  or  interference  from 
the  company. 

It  would  seem  from  that  provision  the  compensation 
was  a  charge  upon  the  land. 

The  company  apparently  had  not  the  right  to  take  the 
land  without  the  consent  of  the  owner,  sections  3,  11» 
They  did  so,  however,  and  have  now  a  title  by  possession 
Is  the  plaintiff  still  entitled  to  claim  his  compensation  ? 
It  does  not  follow  because  he  has  lost  his  right  to  a  charge 
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upon  the  land  that  he  has  lost  also  his  right  to  be  com- 
pensated for  it. 

There  is  no  express  limitation  against  his  demand  for  a 
mandamus  to  ascertain  his  compensation,  unless  it  be  that 
it  is  a  statutory  right,  and  therefor  not  barred  by  less  than 
twenty  years  from  the  time  his  claim  to  compensation  first 
occurred.  The  Cork  and  Bandon  R.  W.  Co.  v.  Goode,  13 
Ch.  82G  ;  Sheppard  v.  Hills,  11  Ex.  55. 

The  prerogative  writ  would  not  be  granted  unless  it 
was  applied  for  within  a  reasonable  time.  See  Tapping 
on  Mandamus. 

The  plaintiff  should  not  be  excluded  from  recovering 
compensation  even  at  this  late  day,  unless  the  law  is 
clearly  against  him,  for  the  defendants  have  got  his  land 
and  have  paid  nothing  for  it. 

O'Connor,  J.,  concurred. 


Judgment  accordingly. 
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[QUEEN'S  BENCH  DIVISION.] 

Wannamaker  V.  Green  et  al. 

Municipal  law — 46  Vic.  ch.  18,  sec.  546,  (0.)— Closing  up  highway — Notice 
of  intended  by-law — Conditions  precedent — Uncertainty. 

A  municipal  corporation  passed  a  by-law  to  close  up  a  highway,  but  the 
notices  of  the  intended  by-law  required  to  be  given  under  the  "Con- 
solidated Municipal  Act,  1883,"  were  only  pubHshed  for  three  succes- 
sive weeks  in  a  newspaper  instead  of  four,  as  required  by  section  546 
of  that  Act,  and  it  was  not  shewn  when  the  six  notices  required  to 
be  posted  up,  were  posted,  nor  what  they  or  the  advertisement  con- 
tained. 

Held,  in  an  action  for  breaking  down  fences  across  the  road  closed  up 
under  the  by-law,  that  the  notices  required  to  be  given  were  conditions 
precedent,  the  due  performance  of  which  were  essential  to  the  validity 
of  the  by-law. 

Held,  also,  that  a  by-law  closing  a  road  across  a  lot  when  there  was 
more  than  one  road  was  void  for  uncertainty  in  not  shewing  which 
road  was  meant. 

The  plaintiff  in  his  statement  alleged  (1)  that  he  was 
the  owner  and  occupier  of  the  west  half  of  lot  15,  in  the 
7th  concession  of  Sidney  :  (2)  that  for  sometime  before  1st 
of  June,  1885,  a  road  had  been  used  and  travelled  by  the 
public  as  a  highwa}'-  running  in  an  angular  direction  across 
and  upon  his  said  farm,  and  which  user  the  plaintiff  had 
before  this  permitted  and  allowed  for  the  accommodation 
of  the  public  until  another  road  should  be  opened  and 
established  by  the  municipality  of  Sidney :  (3)  that  on  or 
about  28th  of  April,  1884,  an  application  was  made  by  and 
on  behalf  of  the  plaintiff  to  the  municipal  council  of 
Sidney,  by  petition,  praying  them  to  take  the  necessary 
steps  to  have  the  said  road  changed  to  run  on  the  line 
be  ween  the  farms  of  the  plaintiff  and  one  Anson  Defoe  ; 
(4)  that  a  notice  of  such  application  and  petition  was 
duly  given  by  said  council  according  to  law  that  a 
by-law  would  be  passed  changing  the  said  road  in  com- 
pliance therewith  :  (5)  that  on  26th  May,  1885,  the  said 
council  duly  passed  a  by-law  numbered  277,  enacting  that 
the  said  road  in  the  7th  concession,  Sidney,  across  said  lot 
number  15,  should  be  closed  up  and  should  cease  to  be  a 
public  highway:  (6)  that  the  said  council  on  the  same  day, 
58 — VOL.  X.  O.R. 
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duly  passed  another  by-law  numbered  278,  enacting  and 
opening  a  new  road  across  said  lot  number  15,  in  7th  con- 
cession, Sidney,  being  across  plaintiff's  said  land,  and  in 
compliance  with  the  prayer  of  said  petition  of  the  plain- 
tiff and  in  lieu  of  the  old  road  above  mentioned — of  all 
which  the  defendants  had  full  notice,  and  the  said  new 
road  so  opened  in  lieu  of  the  said  old  road  was  opened  out 
and  available,  and  a  good  road  for  public  use.  The  7  and 
8  paragraphs  set  out  an  agreement  between  the  plaintiff 
and  the  Municipal  Council  of  Sidney,  by  which  in  con- 
sideration of  the  building  of  a  new  road  by  the  plaintiff 
the  old  road  was  to  be  vested  in  him,  and  also  a  resolution 
of  the  council  to  the  same  effect  vesting  the  said  road  in 
the  plaintiff  and  giving  up  possession  of  the  same  to  him. 
The  9  th  paragraph  set  out  the  plaintiff's  resumption  of 
possession  of  the  old  road,  and  the  repeated  trespasses  of 
the  defendants  by  throwing  down  the  fences  placed  across 
it,  and  injuring  the  plaintiff's  crops  in  claiming  to  use  the 
the  old  road. 

The  defendants  in  their  statement  of  defence  alleged  : 

(1)  that  the  highway  in  the  second  paragraph  of  the  plain- 
tiff's statement  mentioned  was  and  had  been  continuously 
up  to  and  at,  and  for  many  years  immediately  preceding  this 
action  a  common  and  public  highway  as  defined  by  section 
524  of  the  Consolidated  Municipal  Act,  1883,"  and  was 
during  all  that  time  vested  in  the  municipality  of  Sidney  : 

(2)  that  the  said  highway  was  laid  out  as  a  highway  about 
twenty-five  years  ago  by  one  Thomas  Wood,  who  was  then 
acting  as  road  surveyor  for  Sidney,  and  the  same  was  then 
dedicated  by  the  then  owners  of  said  land  to  the  use  of  the 
public  as  a  common  and  public  highway,  and  was  thence- 
forth until  the  same  was  obstructed  by  the  plaintiff  on  or 
about  the  1st  of  June,  1885,  continuously  used  by  the 
public  as  a  common  and  public  highway  :  (3)  that  between 
the  time  the  said  road  was  laid  out  as  aforesaid,  and  the 
said  obstruction,  large  sums  of  public  money  had  been 
expended  on  the  said  highway  for  opening  the  same,  and 
statute  labour  had  been  usually  performed  on  the  same  dur- 
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ing  the  whole  of  said  period  by  the  plaintiff  and  the  former 
owners  of  said  land,  through  whom  he  claimed,  as  well  as  by 
many  other  residents  of  the  said  municipality  :  (4)  that 
notice  of  the  intention  of  the  council  to  pass  the  alleged 
by-laws  277  and  278,  and  set  forth  in  the  statement  of 
claim  were  not  posted  up  one  month  previously  to  the 
passing  of  the  same  in  six  of  the  most  pubhc  places 
in  the  immediate  neighborhood  of  said  highway,  nor 
were  they  published  weekly  in  any  newspaper  previous 
to  tiie  passing  of  the  same,  as  prescribed  in  section  546, 
and  sub-sections  1  and  2  thereof  of  the  "  Consolidated  Muni- 
cipal Act  of  1883,"  nor  were  the  defendants,  or  either  of  them, 
heard  by  the  said  council  either  in  person  or  by  counsel  or 
attorney  at  the  time  of  passing  the  said  alleged  by-laws  in 
reference  to  the  same,  although  they  and  each  of  their  lands 
were  prejudicially  affected  thereby  :  (5)  that  the  defendants 
had  not,  nor  had  either  of  them,  any  notice  of  the  inten- 
tion of  the  Council  to  pass,  as  they  did,  the  said  alleged 
by-laws  either  on  or  before  26th  of  May,  1885,  nor  had 
they  or  either  of  them  an  opportunity  of  approving  the 
same  either  in  person  or  by  counsel  or  attorney  :  (6)  that 
the  said  by-laws  were  contrary  to  public  interest  and  did 
not  in  any  way  benefit  the  public :  (7)  that  the  alleged 
by-laws  were  uncertain  and  indefinite,  inasmuch  as  they 
did  not  respectively,  definitely  and  certainly  describe  the 
direction,  bounds,  length,  width,  and  locality  of  the  high- 
way by  said  alleged  by-law,  numbered  277,  alleged  to  be 
closed,  nor  by  said  alleged  by-law,  numbered  278,  alleged 
to  be  opened  and  established :  (8)  that  the  by-laws  were 
not  made  under  the  corporate  seal  of  the  said  municipality, 
as  required  by  the  statute  in  that  behalf  made  and  pro- 
vided :  (9)  that  the  municipality  were  never  petitioned, 
nor  was  there  any  application  made  to  them,  to  close  up  the 
saidhighway:  (10)  that  if  the  said  highway  should  be  closed 
up  the  defendants  would  thereby  be  excluded  from  ingress 
and  egress  over  the  said  highway  to  and  from  their  lands 
and  places  of  residence:  (11)  that  no  compensation  had 
been  awarded  by  the  said  Council  to  the  defendants,  or 
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either  of  them,  for  the  closing  up  of  said  highway,  no 
other  convenient  road  or  way  of  access  to  the  lands  and 
residences  of  the  defendants  or  of  either  of  them  was  in 
existence  at  the  time  of  the  alleged  trespass,  nor  did 
the  same  then  exist;  and  the  said  Council  had  not  at 
the  time  of  the  alleged  trespass,  nor  had  they  yet  pro- 
vided any  other  convenient  road  or  way  of  access  to  the 
lands  and  residences  of  the  defendants,  or  either  of  them : 
(12)  that  the  said  alleged  by-laws  were  absolutely  void, 
invalid,  and  of  no  effect  for  the  reasons  aforesaid,  amongst 
others ;  wherefore  the  said  highway  had  not  been  legally 
stopped  up,  and  the  public  and  defendants  had  a  vested 
right  to  continue  the  use  of  the  said  highway,  as  was  then 
and  had  been  their  right  since  the  aforesaid  dedication 
thereof:  (13)  that  some  of  the  alleged  trespasses  were 
committed  after  10th  of  June,  1885 :  (14)  that  the  said 
alleged  new  road  alleged  to  have  been  opened  and  estab- 
lished as  aforesaid  by  said  alleged  by-law.  No.  278,  was 
not  made  in  accordance  with  the  plaintiff'  alleged  agree- 
ment with  the  said  Council,  and  was  so  insufficient  for  the 
passage  over  the  same  for  the  defendants'  horses,  carts,  and 
waggons,  and  was  so  badly  constructed  as  to  render  the  use 
of  it  by  the  defendants  for  the  purposes  aforesaid  very 
dangerous  to  the  defendants'  said  property  :  (15)  that  the 
defendants  Dennis  Green  the  elder,  and  Dennis  Green  the 
younger,  denied  that  they  ever  committed  any  of  the  alleged 
trespasses  :  (16)  that  the  said  close  comprised  in  the  said 
old  road  was  not  then  and  never  had  been  the  property  of 
the  plaintiff,  and  he  had  not  then  and  never  had  any  right 
to  the  possession  thereof  as  against  the  defendants,  or  to 
maintain  this  action:  (17)  that  the  defendant  Robert  Green 
at  such  times  as  the  plaintiff  might  shew  he  entered  upon 
said  highway  on  or  after  1st  of  June,  1885,  then  required 
to  use  the  same  for  the  passage  thereover  as  a  public  high- 
way of  his  horses,  waggons  and  carts,  as  he  and  his  co- 
defendants  had  then  the  right  to  do,  and  at  such  times 
found  the  same  thus  obstructed  by  fences  standing  across 
said  highway;  and  because  the  said  highway  was  then 
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thus  obstructed  and  thereby  kept  shut  and  closed  by  the 
plaintiff,  and  he  then  required  to  use  it  for  the  afore- 
said purposes,  he  thereupon  necessarily  for  the  said  pur- 
pose threw  down  said  fences,  and  for  that  purpose  he  used 
no  greater  force  or  violence,  and  did  thereby  and  by  the 
use  of  the  said  highway  at  such  times  no  greater  damage 
to  plaintiff's  [fences  and  close  than  was  necessary  for  the 
assertion  of  the  defendants'  right  to  use  as  aforesaid  the 
said  old  road  as  a  highway. 
Issue. 

The  cause  was  tried  at  the  last  Fall  Assizes  at  Belleville, 
by  O'Connor,  J.,  with  a  jury. 

It  appeared  that  the  road  in  question  across  the  west 
half  of  lot  15,  7th  concession  of  Sidney,  was  part  of  a  road 
which  extended  from  the  Bay  of  Quinte  to  the  Frankford 
and  Sterling  Gravel  Road,  between  lots  15  and  16,  at  the 
rear  of  the  7th  concession,  and  which  had  been  a  public 
travelled  road  for  at  least  twenty-five  years,  and  upon 
which  statute  labour  had  been  annually  performed :  that  the 
west  half  of  lot  15,  in  the  7th  concession  of  Sidney,  was 
granted  by  the  Crown  to  Thomas  McCann,  on  the  18th  of 
November,  1878,  and  that  Thomas  McCann  conveyed  the 
same  to  the  plaintiff  on  31st  December,  1878  :  that  prior  to 
the  issue  of  the  patent,  Thomas  McCann  and  his  father 
from  whom  he  claimed,  had  been  in  possession  of  the  said 
half  lot,  and  that  such  possession  had  continued  from  the 
year  1855 :  that  shortly  after  the  plaintiff  got  his  deed  from 
McCann  he  cleared  up  the  part  of  his  land  through  which 
the  road  was,  and  which  had  been  previously  in  woods^ 
and  fenced  the  road  on  both  sides  from  the  rest  of  his  land, 
thus  leaving  it  open  to  the  public,  who  continued  to  use  it 
as  before  until  the  passing  of  the  by-law  in  May,  1885. 
The  following  proceedings  of  the  council  were  put  in  : 
"  7th  April,  1884.  Mr.  Bird  presented  the  petition  of  Silas 
Wannamaker  and  others,  asking  the  council  to  change  a 
road  in  the  7th  concession.  Moved  by  Bird,  and  seconded 
by  Bleeker,  that  the  above  be  laid  over,  and  the  clerk  give 
the  necessary  notices  on  application. — Carried."    "  5th  of 
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May,  1884     Moved  and  seconded  that  Messrs.  Smith 

and  Green  be  heard  in  reference  to  road  in  7th  concession.  

Carried."    "  Moved  by  Bleeker,  seconded  by  Bird,  that  the 
road  surveyor  be  ordered  to  examine  the  road  described  in 
the  petition  of  Silas  Wannamaker  and  others,  and  also  the 
old  road  proposed  to  be  changed,  and  report  to  the  council 
as  to  the  advisability  of  the  change. — Carried."    "  26th 
May.  Extract  from  road  surveyor's  report :  'I  also  examined 
the  road  in  the  7th  concession,  leading  north  from  said  con- 
cession road,  in  the  centre  of  15.    I  think  the  travellino- 
public  would  prefer  leaving  the  road  where  it  is,  as  it  is  a 
good  level  road,  and  easily  kept  in  repair.     I  also  found 
quite  a  strong  opposition  to  changing  the  road.' — Report  laid 
on  the  table  for  the  present.  Moved  by  Reid,and  seconded  by 
Bleeker,  that  the  petition  of  Silas  Wannamaker  and  others 
be  granted  on  the  following  conditions  :  when  the  new 
road  is  made  satisfactory  to  the  road  surveyor  or  committee 

of  the  council  a  by-law  will  be  passed  closing  the  old  road  

Carried."  "4th  August,  1884.    Extract  from  road  surveyor's 
report :  '  I  have  examined  the  new  road  in  the  7th  concession 
between  Wannamaker  and  Defoe^  constructed  by  them,  and 
I  find  a  very  good  road  with  the  exception  of  a  little  on 
each  end,  which  is  not  so  smooth  as  it  should  be.'  "    "  6th 
October,  1884.     Mr.  Bleeker  presented  the  petition  of 
Robert  Green  and  others  asking  the  council  not  to  close  the 
old  road  across  the  west  half  of  ,15  in  the  7th  concession. 
Moved  and  seconded  that  the  above  be  laid  on  the  table 
— Carried."    "  Mr.  Holgate  presented  the  petition  of  Silas 
Wannamaker  and  others  asking  the  council  to  change  the 
road  on  lot  15  in  the  7th  concession.    Moved  and  seconded 
that  the  above  be  laid  over  for  further  consideration — 
Carried."    "  Moved  by  Holgate  and  seconded  by  Bleeker 
that  the  petition  of  Silas  Wannamaker  and  others  be  laid 
over  until  the  next  meeting  of  the  council,  and  that  the 
council  be  a  committee  of  the  whole  to  examine  the  road 
and  report,  and  that  the  said  council  go  free  of  cost — 
Carried."     "  1st  December,  1884.     Moved  by  Bird  and 
seconded  by  Venn  that  the  prayer  of  the  petition  of  Defoe 
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and  Wannamaker  be  granted,  and  that  this  council  consent 
to  the  change  of  road  between  Messrs.  Wannamaker  and 
Defoe  in  the  7th  concession  of  Sidney  in  lieu  of  the  public 
road  now  travelled  across  Mr.  Wannamaker's  place,  on 
condition  the  new  line  is  put  in  condition  for  public  travel 
equal  to  the  old  line  in  road  surveyor's  report — Carried," 
"  26th  May,  1885.  Extract  from  road  surveyor's  report : 
I  have  examined  the  new  road  in  the  7th  concession, 
between  Defoe  and  Wannamaker,  and  find  it  a  very  good 
road,  which,  I  think,"  is  fit  for  public  travel.  By-laws 
passed  closing  the  old  and  establishing  the  new  road." 
8th  June,  a  resolution  was  passed  which  is  set  out  in  the 
8th  paragraph  of  the  plaintiff's  statement.  The  following 
by-laws  were  put  in  : 

"BY-LAW  ^nTo.  277." 

"Passed  26th  May,  1885." 

"  Entitled  a  By-law  to  close  a  certain  road  in  the  Township  of  Sydney." 

Whereas  certain  electors  of  the  township  of  Sydney  have,  by  their 
petition,  prayed  that  a  certain  road  in  the  township  of  Sydney  running 
across  lot  15,  in  the  7th  concession. 

* '  Therefore  the  municipal  corporation  of  the  township  of  Sydney,  by 
virtue  of  the  authority  by  Act  of  Parliament  in  said  corporation  vested, 
enacts  as  follows  :  that  the  road  referred  to  in  the  preamble  to  this  by-law 
set  forth,  be  and  is  hereby  closed  as  a  public  highway  from  this  date. 

"F.  B.  Prior,  "  Samuel  T.  Wilmot 

''Clerk."  ''Reeve." 

"BY-LAW  No.  278." 

Passed  26th  May,  1885." 

'*  Entitled  a  By-law  to  open  and  establish  a  road  in  the  7th  concession  of 
Sydney,  running  through  the  centre  of  lot  15,  in  the  township  of  Sidney, 
in  the  county  of  Hastings.  Whereas  certain  electors  have,  by  their 
petition,  prayed  that  the  council  open  and  establish  a  certain  road  running 
through  the  centre  of  lot  No.  15,  on  the  line  between  John  Wannamaker 
and  Anson  Defoe,  in  the^7th  concession  of  Sidney,  and  whereas  said  road 
having  been  advertised  and  reported  upon  by  the  Road  Surveyor." 

•*It  is  hereby  enacted  by  the  municipal  corporation  of  the  township  of 
Sydney,  that  the  road  referred  to  in  the  preamble  to  this  by-law  is  hereby 
opened  and  established  as  a  public  highway  from  this  date. 

"  F.  B.  Prior,  Samuel  T.  Wilmot, 

"Clerk.''  "Beeve." 
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The  clerk  of  the  council  proved  that  he  had  the  petitions 
filed  upon  the  application  to  change  the  road,  the  first  one 
being  dated  the  7th  April,  1884,  and  having  two  signatures  i 
that  Smith  and  Green  were  heard,  and  recommended  to  get 
a  counter  petition;  and  on  the  6th  of  October,  1884,the  peti- 
tion of  Green  and  others  was  presented  to  the  council  ask- 
ing them  not  to  close  the  road:  that  this  petition  had  fifteen 
signatures :  that  there  was  a  second  petition  of  Green  signed 
by  forty-six  persons,  and  a  second  petition  of  Silas  Wanna- 
maker.  None  of  these  petitions  were  put  in.  The  clerk  also- 
proved  that  he  advertised  the  road  in  the  Belleville  In- 
telligencer :  that  he  ordered  four  insertions  :  that  the  first 
came  out  on  1st  May,  1884,  the  second  on  the  8th  of  May^ 
and  the  third  on' the  15th  of  Ma}^ ;  but  that  the  fourth  never 
came  out ;  it  ought  to  have  appeared  on  the  22nd  of  May,, 
but  was  not  inserted  in  that  issue,  and  although  four  inser- 
tions were  paid  for  only  three  were  published.    No  copy 
of  this  notice  was  put  in.    Anson  Defoe  proved  that  he 
put  up  six  in  the  most  public  places  in  the  locality :  that 
he  put  one  near  Mr.  Green's  residence :  that  he  put  two 
near  his  place  :  that  he  did  not  remember  the  day,  but  he 
put  them  up  the  next  day  after  he  got  them  :  that  it  was 
the  next  day  after  he  got  them  :  that  it  was  in  May,  1884  : 
that  he  thought  it  was  May  but  he  would  not  swear  to  it. 
It  did  not  appear  when  he  got  them,  and  no  copy  of  them 
was  put  in.    It  was  proved  that  the  following  notice  was^ 
served  on  the  defendant  Robert  Green  on  10th  June,  1885. 

"  Town  Hall,  Sidney,  9tli  Jane,  1885. 

Mr.  Robert  Oreen  : 

tfgjjj,;  Take  notice  that  the  municipal  council  of  the  township  of 

Sidney  did,  on  the  16th  day  of  May,  1885,  pass  a  by-law  closing  the  old 
travelled  road  across  lot  number  15  in  the  7th  concession,  and  have  also 
passed  a  by-law  opening  and  establishing  the  new  road  on  the  line  between 
Mr.  John  Wannamaker  and  Anson  Defoe  on  lot  No.  15  in  the  7th  conces. 
sion.  The  council  have  also  passed  a  resolution  giving  possession  to  Mr. 
John  Wannamaker  of  the  old  road  in  lieu  of  the  new  one  to  his  own  use 
and  benefit  ;  from  and  after  this  date  you  will  therefore  please  govern 
yourself  accordingly. " 

On  the  same  day  a  copy  of  the  resolution  set  out  in. 
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the  8th  paragraph  of  the  plaintiff's  statement  of  claim  was 
given  to  the  plaintiff  by  the  road  surveyor,  who  at  the 
same  time  gave  the  plaintiff  possession  of  the  old  road. 
The  following  was  given  by  the  clerk  of  the  council  to  the 
plaintiff  on  26th  May,  1885,  the  day  the  by-law  was^ 
passed : 

"  Town  Hall,  Sidney,  26tli  May,  1885. 
•*  This  is  to  certify  that  a  by-law  has  been  passed  this  day,  closing  the 
old  road  across  lot  No.  15,  in  the  7th  concession,  also  a  by-law  to  open 
and  establish  the  new  road  through  the  centre  of  lot  No.  15,  on  the  line 
between  John  Wannamaker  and  Anson  Defoe,  both  by-laws  to  come  into 
force  from  this  date,  and  the  right  of  old  road  is  vested  in  John  Wanna- 
maker, in  lieu  of  new  road. 

**F.  B.  Price,  Clerk:' 

It  was  not  shewn  that  any  of  the  defendants  wei  e  ever 
at  any  meetings  of  the  council  when  the  subject  of  the 
road  in  question  was  discussed,  except  on  5th  of  May, 
1884,  when  the  defendant,  Robert  Green,  was  there  ;  nor 
was  it  shewn  that  any  of  them  knew  that  the  by-laws 
were  to  be  passed,  nor  that  any  of  them  w^as  present  when 
they  were  passed.  The  plaintiff  was,  however,  present 
when  they  were  passed.  The  day  after  the  by-laws  were 
passed,  the  defendant,  Darius  Green,  the  elder,  went  to  the 
clerk's  office  and  asked  the  clerk  if  they  passed  the  by-law 
yesterday,  and  said,  you  will  never  close  the  road.  The 
clerk  said,  the  council  had  done  everything  the  law 
required,  and  warned  him  that  he  might  get  his  fingers 
burned. 

The  sheriff,  immediately  after  the  passing  of  the  by- 
laws, fenced  up  the  old  road,  and  on  1st  of  J une  the 
defendant,  Robert  Green,  threw  the  fence  down,  and  it 
being  again  put  up,  the  defendants,  Robert  and  Darius 
Green,  the  younger,  on  11th  June,  threw  it  down,  and  it 
being  put  up  again,  the  defendant,  Robert  Green,  on  loth 
of  June,  threw  it  down  again,  the  defendant,  Darius  Green,, 
the  elder,  being  present,  but  taking  no  part  in  throwing  it- 
down,  and  on  16th  of  June  this  action  w^as  brought.  At 
the  close  of  the  plaintiff's  case  a  nonsuit  was  moved 
for,  and  after  some  discussion  the  damages  were  assessed 
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by  consent  at  $50,  and  the  learned  Judge  directed  a  verdict 
for  that  amount,  with  leave  to  the  defendants  to  move. 

November  17th,  1885,  Sherry  obtained  an  order  nisi  to 
set  aside  the  verdict  and  enter  a  nonsuit. 

December  4th,  1885,  Sherry  supported  the  order  nisi, 
citing  Purdy  v.  Farley,  10  U.  C.  R.  545 ;  Lafierty  v.  Stock, 
3  C.  P.  1 ;  Winter  v.  Keown,  22  U.  C.  R.  841 ;  Re  Birdsall 
et  at.  and  Corporation  of  Asphodel,  45  U.  C.  R.  149  ;  Re 
Smith  and  The  Municipal  Council  of  Euphemia,  8  U.  C.  R. 
222  ;  Dennis  v.  Hughes,  S  JJ.  C.  R.  444  ;  Adams  and  Corpo- 
ration of  East  Whitby,  2  0.  R.  473  ;  Re  Morton  and  'jorpo- 
ration  of  St.  Thomas,  6  A.  R.  335  ;  Pells  v.  Boswell,  8  0.  R. 
687 ;  Secord  and  Corporation  of  Lincoln,  24  U.  C.  R  147. 

Q.  Henderson,  Q.  C,  contra. 

January  11,  1886.  Armour,  J. — The  road  of  which  the 
road  in  question  formed  part,  was,  in  my  opinion,  a  com- 
mon and  public  highway  by  virtue  of  j  the  "  Consolidated 
Municipal  Act,  1883,"  which  was  passed  after  the  patent 
from  the  Crown  had  been  issued  for  the  west  half  of  lot 
15,  in  the  7th  concession  of  Sidney,  upon  which  the  road 
in  question  was,  because  it  was,  at  the  time  of  passing 
that  Act,  a  road  whereon  the  statute  labour  had  been 
usually  performed,  and  came  within  the  express  words  of 
section  524  of  that  Act. 

There  was  also  evidence  from  which  a  dedication  of  the 
road  in  question  might  be  presumed. 

The  user  by  the  public  since  the  issue  of  the  patent  from 
the  Crown  in  1878,  the  fencing  it  out  by  the  plaintiff  when 
he  cleared  the  surrounding  land,  his  application  to  the 
council  to  close  it,  and  his  statement  in  evidence  at  the 
trial  that  it  was  a  public  travelled  road,  nothing  being 
shewn  to  the  contrary,  were,  in  my  opinion,  sufficient 
■evidence  from  which  a  dedication  to  the  public  ought  to  be 
presumed. 

Assuming  then  that  the  road  in  question  was  a  common 
and  public  highway,  were  the  provisions  of  the  "  Consoli- 
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dated  Municipal  Act,"  1883,  section  546,'sufficiently  com- 
plied with  to  enable  the  council  to  pass  the  by-law  No. 
277,  depriving  the  public  of  their  right  to  it  as  a  common 
and  public  highway  ? 

The  words  of  this  section  are  very  strong,  and  seem  to 
me  to  be  imperative.  "  No  Council  shall  pass  a  by-law 
for  stopping  up,  altering,  widening,  diverting,  or  selling  any 
original  allowance  for  road,  or  for  establishing,  opening, 
stopping  up,  altering,  widening,  diverting,  or  selling  any 
other  public  highway,  road,  street,  or  lane :  (1)  until 
written  or  printed  notices  of  the  intended  by-law 
have  been  posted  up  one  month  previously  in  six  of 
the  most  public  places  in  the  immediate  neighbourhood  of 
such  original  allowance  for  road,  street,  or  other  highway, 
road,  street,  or  lane  :  (2)  and  published  weekly  for  at  least 
four  successive  weeks  in  some  newspaper,  if  there  be  any, 
published  in  the  municipality,  or  if  there  be  no  such  news- 
paper then  in  a  newspaper  published  in  some  neighbour- 
ing municipality,  and  in  either  case  in  the  county  town,  if 
-any  such  there  be  :  "  (3)  Nor,  &c.,  &;c. 

It  was  proved  that  six  notices  were  posted  up  in  con- 
nection with  this  by-law  in  the  most  public  places  in  the 
locality,  but  it  was  not  shewn  when  they  were  posted  up, 
nor  what  they  contained.  It  was  also  proved  that  a  notice 
was  published  weekly,  but  not  for  at  least  four  successive 
weeks,  but  only  for  three  successive  weeks,  in  the  Weekly 
Intelligencer,  a  newspaper  published  in  Belleville,  the 
county  town;  but  it  was  not  shewn  what  that  notice 
contained. 

It  is  clear,  therefore,  that  the  provisions  of  this  section 
as  to  the  posting  up  and  publishing  of  the  notices  were 
not  proved  to  have  been  complied  with ;  and  if  these  pro- 
visions, as  to  posting  up  and  publishing  the  notices,  were 
conditions  precedent  to  the  right  of  [the  Council  to  pass 
this  by-law  the  by-law  must  fall,  and  this  action,  which  is 
based  solely  on  this  by-law,  must  fall,  too. 

I  think  they  must  be  held  to  be  conditions  precedent  to 
the  right  of  the  council  to  pass  such  a  by-law,  and  that 
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they  have  not  been  sufficiently  complied  with  to  enable  the 
council  to  pass  this  by-law. 

Ifc  is  to  be  borne  in  mind  that  this  is  not  the  case  of  an 
application  by  the  defendants  to  quash  the  by-law  in  ques- 
tion where  the  Court  might  or  might  not  give  effect  to  the 
objection  as  to  the  posting  up  and  publishing  of  the  notices* 
although  I  think  they  ought ;  but  it  is  the  case  of  a  plain- 
tiff bringing  an  action  which  he  can  maintain  only  by 
establishing  this  to  be  a  valid  by-law,  and  to  do  this  it  is 
necessary  for  him  to  shew  that  the  conditions  precedent  tO' 
the  right  of  the  council  to  pass  this  by-law  have  been 
complied  with. 

In  Laferty  v.  Stock,  3  C.  P.  1,  the  defendants  justified 
the  alleged  trespasses  as  having  been  committed  under  a 
by-law  establishing  a  road,  the  passing  of  which  was 
governed  by  12  Vic.  ch.  81,  sec.  192,  in  terms  similar  to  the 
section  under  discussion,  and  Macaulay,  C.  J.,  there  says : 
"  I  think  it  a  valid  objection  to  the  pleas  that  they  do  not 
shew  that  a  calendar  month's  notice  was  given  previous  to 
the  passing  of  the  by-law.  *  *  The  defendant  sets  it 
up  as  a  lawful  by-law ;  the  statute  says  it  shall  not  be  lawful 
to  make  such  a  by-law  unless  the  previous  notices  are  given. 
Although  therefore  the  Court  will  not  (when  this  by-law  is 
assailed  and  sought  to  be  quashed)  presume  they  were  not 
given,  yet  when  it  is  advanced  as  a  valid  by-law,  the  exist- 
ence of  the  facts  without  which  it  could  not  be  lawful 
should  be  averred." 

In  Winter  v.  Keown  et  al,  22  U.  C.  K  341,  which  was 
ejectment  brought  for  an  allowance  of  road  alleged  to  have 
been  stopped  up  by  by-law,  McLean,  C.  J.,  at  p.  346,  says ; 
"  The  plaintiff  on  the  trial  proved  no  notice  of  the  inten- 
ded by-law  as  required  by  the  8th  section  of  20  Vic.  ch, 
69,  under  which  the  council  profess  to  have  acted,  nor  any 
notice  under  the  308th  section  of  22  Vic.  ch.  99,  (which 
latter  section  is  in  terms  similar  to  that  under  discussion); 
and  as  their  authority  to  pass  any  by-law  under  these  Acts 
for  selling  an  original  allowance  for  road,  depended  upon 
such  notice  being  given,  I  think  that  we  cannot  dispense 
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with  clear  proof,  not  only  that  a  by-law  was  passed,  but 
that  it  was  passed  with  an  observance  of  all  the  terms  on 
which  their  power  to  pass  such  a  by-law  depended." 
Hagarty,  J.,  at  p.  337,  said  :  "  I  agree,  however,  with  the 
Chief  Justice  in  holding  that  it  was  necessary  to  give 
some  evidence  of  the  statutable  notice  having  been  given^ 
The  Legislature  has  given  a  certain  power  to  the  munici- 
pality, and  it  seems  to  me  that  such  a  power  must  be 
strictly  executed." 

See  also  Grand  Hotel  v.  Cross,  44  U.  C.  K  153  ;  Cam- 
eron V.  Wait,  3  A.  R.  at  p.  184;  Rex  v.  Sanderson,  3 
0.  S.  103 ;  Regina  v.  Great  Western  R.  W.  Co.,  506  ; 
Megina  v.  Justices  of  Worcestershire,  3  El.  &  Bl.  477,  and 
Regina  v.  The  Justices  of  Surrey,  L.  K  5  Q.  B.  466. 

I  think  by-law  number  277  is  void  also  for  uncertainty, 
for  the  fact  is,  that  the  road  in  question  is  not  the  only 
road  running  across  lot  15,  in  the  7th  concession  of  Sidney, 
and  there  is  nothing  in  the  by-law  to  shew  which  road  is 
meant. 

It  never  was  the  intention  of  the  council  to  do  more 
than  close  up  the  road  running  across  the  west  half  of  lot 
15,  in  the  7th  concession  of  Sidney,  but  by  this  by-law 
they  have  assumed  to  close  up  the  road  running  across  the 
whole  lot,  and  the  effect  of  this  would  be  a  contravention 
of  section  544  of  the  "Consolidated  Municipal  Act  1883." 

There  are  many  other  objections  made  to  this  by-law  of 
a  more  or  less  formidable  character,  but  it  is  unnecessary 
in  the  view  I  have  taken  to  pursue  them  further. 

It  was  contended  that  it  was  not  open  to  the  defendants 
to  object  to  the  by-law  as  long  as  it  had  not  been  quashed, 
and  section  340  was  relied  on,  but  this  contention  is  clearly 
untenable  as  this  action  is  not  brought  for  anything  done 
under  this  by-law. 

In  my  opinion  the  order  nisi  should  be  absolute  to  set 
aside  the  verdict  and  dismiss  this  action,  with  costs. 

Wilson,  C.J.,  and  O'Connor,  J.,  concurred. 

Order  nisi  absolute,  with  costs. 
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Wright  v.  Jackson  et  al. 

l>eed  of  land—^'  Excepting  and  reserving  a  right  of  way  or  road  allow- 
ance " — Trespass. 

In  an  action  of  trespass  q.  c.  f.  the  defendants  justified  under  a  reservation 
or  exception  in  a  deed  through  which  the  plaintiflf  claimed  title  and  in. 
which  the  description  of  property  was  followed  by  the  words,  "  except- 
ing and  reserving  a  right  of  way  or  road  allowance  of  two  rods  in 
width  along  the  south  side  of  said  lot." 

Heldy  that  this  was  only  a  reservation  of  a  right  of  way  to  the  grantor 
and  not  an  exception  of  the  soil. 

Trespass  quare  clausum  fregit  to  lot  number  8,  17th 
concession  of  Goderich. 

The  defendants  justified  under  the  so-called  reservation 
or  exception  in  the  deed,  dated  May  23rd,  1870,  hereinafter 
set  forth. 

The  cause  was  tried  by  Cameron,  C.  J.,  at  the  last  Spring 
Assizes  at  Goderich,  with  a  jury. 

It  appeared  that  one  Joseph  Whitehead,  being  seised  in 
fee  of  the  said  lot,  conveyed  the  same  lot  in  fee  simple  to 
one  David  Wright,  under  whom  the  plaintiff  claimed  title, 
"  excepting  and  reserving  a  right  of  way  or  road  allowance 
of  two  rods  in  width  along  the  south  side  of  said  lot 
number  eight." 

At  the  time  of  the  making  of  this  conveyance  the  said 
Joseph  Whitehead  was  interested  in  lots  58,  54,  65,  and 
66,  in  the  Maitland  concession  of  the  township  of  Goder- 
ich, in  the  manner  shewn  in  the  Act  86  Yic.  ch.  158  (0.) 

Prior  to  the  making  of  this  indenture  Whitehead  had  a 
sawmill  on  lot  53  or  54,  and  he  made  the  road  in  question 
for  the  convenience  of  driving  lumber  from  the  sawmill, 
and,  as  he  said,  for  the  convenience  of  those  who  occupied 
the  lots  53,  54,  65,  and  66. 

At  the  time  of  the  making  of  this  conveyance  the  saw- 
mill had  ceased  to  be  used,  and  in  the  fall  of  1873  a  huge 
tree  fell  across  the  road  and  it  thenceforward  ceased  to  be 
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used  except  by  persons  on  foot,  and  a  bridge  which  was 
across  a  stream  which  crossed  it,  had  rotted  away,  and  a 
new  bridge  was  put  across  this  stream  to  the  east  of  the 
road  by  an  occupier  of  lot  8. 

Some  three  years  before  the  trespass  for  which  this 
action  was  brought  the  plaintiff  had  passed  across  this 
road,  and  in  the  fall  of  1884  the  defendants  Jackson  and 
Holmes,  acting  under  the  authority  of  the  defendant 
McDonald,  drove  through  this  road  and  over  the  bridge  to 
the  east  of  it  with  a  buggy,  throwing  down  the  fences,  and 
this  was  the  trespass  complained  of. 

It  was  shewn  that  after  the  passing  of  the  Act  36  Vic. 
ch.  158,  (0.,)  lots  53,  54,  65,  and  66,  passed  by  several  con- 
veyances thereof  to  the  defendant  McDonald. 

After  this  action  was  commenced,  and  on  the  17th  of 
January,  1885,  Whitehead  purported  to  convey  this  road 
to  the  defendant  McDonald. 

The  learned  Chief  Justice  at  the  close  of  the  case  made 
the  following  endorsement  on  the  pleadings  :  "  On  the 
evidence  it  appears  to  me  that  the  road  allowance  in 
question  was  at  the  time  this  action  was  brought  the 
property  of  Joseph  Whitehead,  which,  since  the  com- 
mencement of  this  action,  he  has  conveyed  to  the  defen- 
dant Frances  McDonald.  I  am  ot  the  opinion  the 
provision  in  the  deed  from  Whitehead  to  the  plaintiff's 
father  was  an  exception  of  the  two  rods  mentioned  therein, 
and  constituting  the  alleged  w^ay  or  allowance  for  road, 
and  not  merely  the  reservation  of  a  right  of  way.  I 
therefore  direct  the  jury  to  find  for  the  plaintiff  for  $1 
damages,  as  I  think  the  defendants  Jackson  and  Holmes 
were  not  acting  under  the  authority  or  command  of  any 
one  at  the  time  the  trespass  was  committed  who  had  a 
right  to  authorize  the  act,  and  there  is  no  evidence  of  an 
exclusive  possession  in  the  plaintiff  for  the  period  of  ten 
years  so  as  to  give  him  a  statutory  title ;  but  he  had  at  the 
time  of  the  alleged  trespass  the  actual  possession  and  was 
entitled  to  maintain  trespass  against  wrongdoers,  which  I 
think  the  defendants  as  matter  of  strict  law  were.  They 
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were,  however,  acting  in  the  assertion  of  a  right  which 
the  owner  of  the  land  apparently  intended  to  give  to  the 
defendant  Frances  McDonald,  but  by  an  oversight  in 
making  the  conveyance  this  road  allowance  was  not  con- 
veyed, and  the  plaintiff  knew  that  they  were  so  acting. 
I  think,  therefore,  he  is  not  entitled  to  costs,  and  so  direct 
judgment  to  be  entered  for  the  plaintiff  for  the  said  sum 
of  $1,  without  costs  to  either  party,  and  this  judgment  is 
not  to  operate  as  an  estoppel  of  title.  If  I  am  wrong  in 
holding  the  deed  to  the  plaintiff's  father  did  not  except 
the  two  rods,  but  only  amounted  to  a  reservation  of  a 
right  of  way,  the  plaintiff  would,  in  my  judgment,  be 
entitled  to  costs,  and  I  make  this  note  of  that  opinion  in 
order  that  the  plaintiff  may  have  the  benefit  of  it  should 
it  hereafter  be  found  my  opinion  is  wrong." 

May  21,  1885.  Aylesworth  obtained  an  order  nisi  to 
set  aside  the  judgment  for  the  plaintiff  in  so  far  as  it 
awarded  no  costs  to  the  plaintiff,  and  to  enter  a  judgment 
for  the  plaintiff  for  the  damages  assessed,  with  full  costs 
of  suit,  including  the  costs  of  this  motion,  upon  the  ground 
that  this  action  was  one  tried  by  a  jury,  and  that  no 
application  was  made  at  the  trial  by  the  defendants  to 
deprive  the  plaintiff  of  his  costs  in  the  action,  and  that  no 
good  cause  was  shewn  or  existed  for  so  depriving  the 
plaintiff  of  costs  ;  and  upon  the  ground  that  the  land  upon 
which  the  trespass  for  which  this  action  is  brought  was 
committed  was  the  property  of  the  plaintiff,  subject  at 
most  to  a  right  of  way  over  the  same  reserved  by  Isaac 
Whitehead,  the  former  owner  thereof,  the  provision  as  to 
the  strip  of  land  mentioned  in  the  deed  from  the  said 
Whitehead  to  the  plaintiff's  father  being  a  mere  reserva- 
tion of  a  right  of  way  over  said  strip  of  land  and  not  an 
exception  thereof,  or  for  such  other  order  in  the  premises 
as  to  the  Court  should  seem  fit.  He  also  gave  notice  of 
motion  to  the  same  effect. 

On  11th  of  December,  1885,  Lount,  Q.C.,  shewed  cause, 
and  Aylesworth  supported  the  order  and  motion. 
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January  11th,  1886.  Armour,  J. — I  am  of  opinion 
that  the  land  upon  which  "  the  right  of  way  or  road  allow- 
ance" was  situated,  was  not  excepted  in  the  conveyance 
from  Whitehead  to  the  plaintiff's  father  of  lot  number 
eight  in  the  seventeenth  concession  of  Goderich." 

Although  the  words,  "  except  the  reservation  hereinafter 
mentioned,"  coming  after  the  words  "  eighty  acres,"  and 
"before  the  words  "  be  the  same  more  or  less,"  would  lead 
one  to  expect  that  when  he  came  to  the  "  reservation 
hereinafter  mentioned,"  he  would  find  that  some  "  acres " 
were  reserved,  yet  when  he  comes  to  such  reservation  he 
finds  that  this  is  not  the  case,  but  that  the  "  reservation " 
is  "  excepting  and  reserving  a  right  of  way  or  road  allow- 
ance of  two  rods  in  width  along  the  south  side  of  said  lot 
number  eight." 

If  it  had  been  intended  to  except  the  land,  it  could  have 
l)een  effectually  done  by  excepting  two  rods  in  width 
along  the  south  side  of  number  eight ;  and  that  it  was  not 
80  intended  is  shewn  by  excepting  merely  a  right  of  way 
or  road  allowance  of  two  rods  in  width  along  the  south 
side  of  lot  number  eight. 

The  words,  "  road  allowance/'  have  no  greater  effect  than 
the  words  "  right  of  way,"  and  they  are  used  as  original 
terms. 

Every  exception  and  reservation  shall  be  taken  strictly 
against  the  grantor,  and  beneficially  for  the  grantee,  for 
the  words  of  exception  and  reservation  are  the.  words  of 
the  grantor  and  his  acts,  and  thereupon  shall  not  be 
extended  beyond  the  words.  See  Lo field's  Case,  10  Co. 
106. 

The  view  of  the  learned  Chief  Justice  being  that  if  the 
words  referred  to  did  not  constitute  an  exception,  the 
plaintift  should  have  his  costs,  we  must  give  effect  to  that 
view. 

I  am  not,  however,  to  be  understood  as  agreeing  that 
if  this  view  of  the  learned  Chief  Justice  as  to  these  words 
liad  prevailed  he  had  any  judicial  discretion,  or  that  he 
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ought  to  have  exercised  any  under  the  circumstances  of 
this  case  to  deprive  the  plaintiff  of  his  costs. 

The  order  nisi  and  motion  will  be  absolute,  with  costs. 

I  refer  to  White  v.  Crawford,  10  Mass.  183  ;  Hart  v. 
Chalher,  5  Conn,  311 ;  Durham  and  Sunderland  R.W.  Go. 
V.  Walker,  2  Q.  B.  941 ;  Doe  Douglas  v.  Lock,  2  Ad.  &  El. 
705  ;  Wickham  v.  Hawker,  7  M.  &  W.  63  ;  Fannell  v.  Mill, 
3  C.  B.  625  ;  Casselman  v.  Hersey,  32  U.  C.  R.  333;  Duke 
of  Hamilton  v.  Graham,  L.  R.  2  Sc.  App.  166  ;  Proud  v. 
Bates,  34  L.  J.  N.  S.  Chy.  406, 11  Jur.  N.  S.  441. 

Wilson,  C.  J. — The  words  "  excepting  and  reserving  a 
right  of  way  or  road  allowance  of  two  rods  in  width,"  &c., 
mean  just  what  they  express — that  a  right  of  way  is 
excepted  or  a  roacZ  allowance  is  excepted. 

The  latter  term  is  stronger  than  the  former,  and  if  the 
latter  term  had  alone  been  used  it  may  be  the  land  would 
have  been  excepted.  But  the  words  are  a  right  of  way  or 
a  road  allowance,  and  these  being  the  words  of  the  grantor, 
they  must,  according  to  the  general  rule  of  construction,, 
be  taken  most  strongly  against  him.  The  right  of  way 
or  road  allowance  is  described  as  an  exception  or  reserva- 
tion. A  mere  right  of  way  cannot  strictly  be  excepted. 
Nor  can  a  parcel  of  the  land,  if  it  can  pass  by  the  words,^ 
a  road  allowance,  pass  strictly  as  a  reservation.  These 
terms  do  not  aid  us  in  determining  positively  whether  an 
exception  or  reservation  was  intended,  or  in  other  words 
whether  a  right  only  was  to  pass,  or  the  land  on  which 
the  way  is  was  to  pass ;  but  it  is  important  to  observe  that 
the  land  is  granted  "  excepting  the  reservation  herein- 
after mentioned,"  and  that  reservation  as  stated  can  apply 
strictly  only  to  a  right  of  way  or  right  of  road  allowance^ 
and  not  to  the  land  for  the  road.  The  right  of  way,  it 
appears,  is  the  principal  subject  provided  for,  and  that  is 
otherwise  described  as  a  road  allowance,  a  well  known 
descriptive  name  for  roads  which  do  not  pass  to  the 
grantee ;  but  it  cannot  have  that  effect  in  this  case  for  the 
reasons  stated.  And  it  is  not  necessary  for  the  purposes 
of  the  grantor. 
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Strictly,  too,  an  exception  must  be  out  of  a  general  sub- 
ject, as  out  of  a  manor  an  acre  may  be  excepted,  but  an 
exception  cannot  be  out  of  a  certainty,  as  out  of  twenty 
acres,  one :  1  Go.  Lit  47(X. 

I  agree  the  motion  should  be  made  absolute,  with  costs, 

O'Connor,  J.,  concurred. 

,  Order  nisi  absolute,  with  costs. 


[QUEEN'S  BENCH  DIVISION.] 
HUBER  V.  CrOOKALL. 

Libel — Innuendo — Admissibility  of  evidence  of  defamatory  meaning — N^on- 

suit. 

A  draft  drawn  on  the  plaintiff  being  presented  for  acceptance  at  his  place 
of  business  by  a  clerk  in  an  agency  of  a  bank,  answer  was  returned  that 
the  drawee  (plaintiff)  was  away  from  home,  in  the  Western  States,  and 
the  clerk  so  noted  the  answer  on  the  back  of  the  draft.  The  defendant, 
the  manager  of  the  bank  agency,  added  in  his  own  handwriting  to  what 
the  clerk  had  written  the  words,  "or  San  Francisco,  or  the  Rocky 
Mountains,"  and  the  draft  was  thereupon  returned  to  another  bank,  by 
which  it  had  been  sent  for  presentation,  and  by  which  after  its  return 
it  was  handed  to  the  bankers  of  the  drawers.  Innuendo,  '"that  the 
defendant  meant  to  impute  that  the  plaintiff  had  left  for  parts  unknown, 
not  intending  to  return  to  Ontario,  and  with  intent  to  defraud  "  his 
creditors. 

Held,  that  the  words  were  capable  of  the  libellous  meaning  alleged,  and  a 
nonsuit  was  therefore  set  aside  and  a  new  trial  directed,  in  order  to 
submit  to  the  jury  the  question  whether  the  words  did  in  fact  bear  that 
meaning. 

Held,  also,  on  the  facta  set  out  below  that  there  was  evidence  to  go  to  the 
jury  in  support  of  the  innuendo. 

At  the  trial  the  bank  manager  to  whom  the  draft  was  returned  was 
asked,  "What  do  you  understand  by  the  words  added  by  defendant 
To  this  question  objection  was  taken,  and  the  Judge  ruled  that  in  the 
absence  of  evidence  (which  it  was  admitted  could  not  be  given),  that 
by  the  usage  of  bankers  the  words  complained  of  had  a  meaning  other 
than  that  conveyed  by  them  in  their  natural  construction,  the  question 
could  not  be  put. 

Held,  that  the  usage  of  bankers  could  not  in  any  way  be  the  rule  by 
which  the  meaning  of  such  words  could  be  held  to  be  governed,  but 
(following  Dailies  v.  Hartley,  3  Ex.  200)  that  nevertheless  a  proper 
foundation  had  not  been  laid  for  the  question  ;  that  the  witness  should 
first  have  been  asked  if  there  were  any  circumstances  which  would  lead 
him  to  understand  the  words  in  other  than  their  natural  sense,  and  that 
upon  proof  of  such  circumstances  the  question  would  have  been  allowable. 
As,  however,  the  Judge's  ruling  had  precluded  the  plaintiff's  counsel 
from  laying  such  a  foundation,  a  new  trial  was  ordered. 
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Libel. 

The  statement  of  claim  set  out  that  the  plaintiff  was 
a  member  of  the  firm  of  Shantz  &;  Huber,  doing  business 
in  Berlin,  in  the  county  of  Waterloo,  and  having  large 
business  transactions  throughout  the  United  States  of 
America ;  and  that  the  defendant  was  the  manager  of  the 
Merchants'  Bank  of  Canada  Agency  Office  in  Berlin  :  that 
on  the  4th  of  February,  1885,  Clare  Brothers  &  Co.  of 
Preston,  in  the  said  county,  drew  a  bill  of  exchange  upon 
the  plaintiff  for  $42.66,  through  the  Preston  Banking 
Company,  at  two  months,  payable  to  the  order  of  the 
Preston  Banking  Company :  that  there  was  attached  to 
the  bill  a  memorandum  in  the  following  words :  "  No 
protest.  In  case  of  refusal,  report  answer  given ;  hold — 
days  for  arrival  of  goods,  if  necessary that  the  Preston 
Banking  Company  sent  the  bill  to  their  agents,  the  Federal 
Bank  of  Canada  at  Guelph,  who  sent  the  same  to  the 
Merchants'  Bank  of  Canada  at  Berlin,  for  presentation  to 
the  plaintiff  for  acceptance  :  that  at  the  time  the  Mer- 
chants Bank  enclosed  the  bill  for  presentation  for  accep- 
tance the  plaintiff  was  away  from  home  on  business  of 
his  firm  in  the  Western  States  of  the  United  States  of 
America,  and  that  one  of  the  clerks  of  the  Merchants' 
Bank,  on  presenting  the  bill  for  acceptance,  was  told  by 
the  bookkeeper  of  the  plaintiff's  firm,  what  the  said  clerk 
of  the  bank  wrote  upon  the  back  of  the  said  bill,  that 
the  drawee  is  away  from  home  ;  he  is  in  the  Western 
States and  the  said  clerk  took  the  bill  back  to  the  said 
bank,  when  the  defendant  added  to  the  words  which  the 
said  bank  clerk  had  written  the  following  words,  "  Or 
San  Francisco,  or  the  Rocky  Mountains." 

The  defendant  then  sent  the  bill  with  the  said  words 
written  on  the  back  of  it  to  the  Federal  Bank  at  Guelph, 
and  the  Federal  Bank  sent  it  with  the  said  words  upon  it 
to  the  Preston  Banking  Company. 

The  plaintiff  alleged  the  words  so  written  upon  the  bill 
were  written  and  published  falsely  and  maliciously,  and 
the  defendant  meant  thereby  and  imputed  that  the  plain- 
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tiff  had  left  the  Province  of  Ontario  and  gone  to  some 
unknown  place  in  the  United  States  of  America,  not 
intending  to  return,  and  with  intent  to  defraud  his 
creditors ;  whereas  the  defendant  well  knew  the  plaintiff 
was  so  absent  on  the  business  of  his  firm,  and  would 
return  to  Berlin,  his  place  of  residence. 

The  defendant  denied  everything  alleged  in  the  statement 
of  claim.  He  also  pleaded  the  statement  was  privileged,  for 
the  statement  was  made  in  answer  to  the  request  made  to 
give  the  answer  returned  in  case  of  refusal  of  acceptance: 
that  San  Francisco  and  the  Eocky  Mountains  were  in  the 
Western  States,  and  the  added  words  meant  only  the 
defendant  did  not  know  in  what  part  of  the  Western  States 
the  plaintiff  then  was. 

The  defendant  also  demurred  to  the  statement  of  claim. 

Issue. 

The  demurrer  came  before  O'Connor,  J.,  while  sitting 
as  the  Judge  of  the  Single  Court,  who  gave  judgment 
thereon  for  the  plaintiff. 

The  cause  afterwards  came  before  Cameron,  C.  J.,  at  the 
Berlin  Assizes. 

The  counsel  for  the  plaintiff  at  the  trial  asked  Mr.  Mair^ 
who  was  the  manager  of  the  Federal  Bank  at  Guelph  at 
the  time  the  bill  was  sent  to  that  bank  by  the  Preston 
Banking  Company,  and  at  the  time  the  Federal  Bank  sent 
the  bill  to  the  Merchants'  Bank  at  Berlin,  and  at  the  time 
the  latter  Bank  returned  the  bill  to  the  Federal  Bank  at 
Guelph.:  "  What  did  you  think  the  meaning  of  these  words 
was  ?"  That  is,  the  words  written  on  the  back  of  the  bill 
about  the  plaintiff  being  away  from  town,  and  which  are 
complained  of  as  a  libel.  That  was  objected  to  by  the 
defendant's  counsel. 

The  learned  Chief  Justice  said  : 

"  Unless  there  is  some  particular  meaning  to  be  attached 
to  them  by  the  usage  of  bankers,  I  think  the  question  is 
inadmissible." 

The  question  was  then  asked  : 

Q.  Is  there  any  particular  usage  or  not  1    A.  No.  That 
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is,  as  it  might  be  inferred,  that  there  was  no  such  usage  of 
bankers. 

The  plaintiff  was  cross-examined  by  the  defendant's 
counsel  at  considerable  length  : 

1.  As  to  what  States  constituted  the  Western  States  of 
America. 

2.  To  shew  that  the  plaintiff,  although  he  was  left  a 
great  deal  of  property  by  his  father,  frittered  it  away  and 
failed  in  business  in  about  five  years  after,  and  his  estate 
did  not  pay  his  creditors  more  than  70  cents  in  the 

2.  That  the  defendant,  as  manager  of  the  Merchants' 
Bank  at  that  time,  found  out  in  good  time  the  state  of  the 
plaintifi's  affairs,  so  that  the  bank  lost  nothing. 

4  To  shew  that  the  plaintiff  sued  the  defendant 
several  years  ago  for  $20  or  $30  in  the  Division  Court  and 
got  judgment  against  him. 

5.  That  soon  after  that  the  defendant  notified  the 
plaintiff  to  remove  his  account  from  the  bank,  and  that 
he,  the  plaintiff,  complained  of  the  defendant  to  the  Head 
Office. 

6.  That  in  1883  the  defendant  would  not  discount  for 
the  plaintiff  on  customer's  paper. 

7.  That  since  he  failed  in  1874  the  plaintiff  had  owned 
no  real  estate,  and  that  he  owned  none  at  the  time  of  the 
trial ;  that  he  had  lately  given  a  chattel  mortgage  on  his 
property,  and  he  had  no  other  property  but  a  hill  of  sale 
upon  some  pearl  buttons ;  and  that  he  had  nothing  that 
could  be  taken  in  execution ;  and  that  he  was  then  paying 
twelve  per  cent,  on  the  money  he  had  to  raise,  and  that  he 
had  nothing  but  what  he  made  by  his  business. 

8.  That  one  Rumple  would  not  trust  the  plaintiff 
without  Mr.  Hillburn  guaranteeing  the  loan. 

9.  And  full  enquiries  were  also  made  into  his  selling  felt 
boots  for  Rumple,  and  selling  stoves  for  Clare  Brothers. 

It  appeared  the  plaintiff  left  word  with  his  clerks  and 
people  in  his  business  that  he  was  going  to  Chicago,  and 
from  there  as  far  as  St.  Pauls  and  Minneapolis.  Mr. 
Bingham  also  stated  in  his  evidence,  both  in  chief  and  on 
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cross-examination,  that  the  defendant  did  not  want  to  deal 
with  the  plaintiff,  or  with  any  paper  that  had  his  name  on. 

The  learned  Chief  Justice  dismissed  the  action  with 
costs. 

At  the  Michaelmas  Sittings  Clement  obtained  an  order 
nisi  to  set  aside  the  nonsuit,  and  for  a  new  trial,  on  the 
grounds  that  the  words  complained  of  were  capable  of  a 
defamatory  meaning,  and  the  case  should  have  been  left  to 
the  jury  ;  and  for  the  rejection  of  evidence. 

Clement  supported  the  order  nisi,  and  cited  Daines  v. 
Hartley,  3  Ex.  200,  and  Hari  v.  Wall,  2  Ch.  D.  146. 

Botvlby,  contra,  cited  Daines  v.  Hartley,  3  Ex.  200 ;  The 
Capital  and  Counties  Bank  (Limited)  v.  Henty,  L.  R.  7 
App.  Cas.  741  ;  Hunt  v.  Ooodlake,  29  L.  T.,  N.  S.  472 ; 
Cox  V.  Cooper,  12  W.  R.  75 ;  Odger  on  Slander  and  Libel, 
110,  544. 

January  11,  1886.  Wilson,  C.  J.— The  alleged  libel- 
lous words  are  that  the  Merchants'  Bank  at  Berlin,  of 
which  the  defendant  is  the  manager,  on  receiving  a  draft 
on  the  plaintiff  for  $42.66,  to  present  to  the  plaintiff  for 
acceptance  ;  and  after  it  had  been  sent  for  presentation, 
and  after  the  clerk  who  presented  it  had  written  in  pencil 
on  the  draft  what  he  had  been  told  by  the  plaintiff's  clerk, 
drawee  is  away  from  home — he  is  in  the  Western  States," 
the  defendant  added  the  words,  "  or  San  Francisco,  or 
the  Rocky  Mountains,''  and  he  returned  it  to  the  Federal 
Bank  at  Guelph,  from  which  the  draft  had  been  sent.  The 
innuendo  in  the  statement  of  claim  is,  "  that  the  defendant 
thereby  imputed  that  the  plaintiff  had  left  the  Pro- 
vince of  Ontario,  and  gone  to  some  unknown  place  in  the 
United  States  of  America,  not  intending  to  return,  and 
with  intent  to  defraud  his  creditors." 

The  learned  Chief  Justice  of  the  Common  Pleas  dis- 
missed the  action  at  the  trial,  because  he  said,  "  I  do  not 
believe  the  words  are  libellous." 

It  is  at  times  an  exceedingly  difficult  question  to  deter- 
mine whether  a  particular  writing  is  or  is  not  a  libel. 
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In  Hart  v.  Wall,  2  C.  P.  D.  146,  Archibald  and  Quain,, 
JJ.,  were  of  opinion  the  words  there  were  not  libellous. 
Coleridge,  C.  J.,  and  Lindley,  J.,  were  of  the  opinion  that  they 
were.  And  in  the  later  case  of  The  Capital  and  Counties 
Bank  v.  Henty,  L.  R.  7  App.  Cas.,  at  p.  777,  Lord  Black- 
burn said  he  could  not  make  out  what  the  meaning  was 
which  the  letters  in  Hart  v.  Wall  were  supposed  to  be 
capable  of  bearing.  Then,  in  the  case  just  mentioned  of 
The  Capital  and  Counties  Bank  v.  Henty,  it  appears. 
Grove  and  Denman,  JJ.,  in  the  Common  Pleas  Division, 
held  the  circular  there  in  question  libellous.  In  appeal 
Brett  and  Cotton,  L.  J  J.,  decided  it  was  not  libellous, 
Thesiger,  L.  J.,  dissenting ;  and  in  the  House  of  Lords 
four  of  the  Law  Lords  affirmed  the  judgment  of  the  Court 
of  Appeal,  holding  the  circular  to  be  libellous,  while  Lord 
Penzance  dissented.  So  also  in  Barnett  v.  Allen,  3  H.  & 
N.  376. 

The  words  in  this  case,  "  drawee  is  away  from  home,  he 
is  in  the  Western  States,"  were  truly  the  words  given  by 
the  plaintift's  clerk  to  the  bank  clerk,  and  the  clerk 
reported  the  answer  he  got  just  as  he  got  it,  and  as  he  had. 
been  required  to  do.  The  addition  made  to  that  answer 
by  the  defendant,  "  or  San  Francisco  or  the  Rocky  Moun- 
tains," was  written  by  the  defendant  of  his  own  motion^ 
and  without  having  been  told  so  by  any  one,  and  he 
returned  the  whole  of  that  writing  as  the  answer  which 
had  been  given  by  the  plaintiff's  clerk. 

Such  an  answer,  represented  as  the  answer  which  was 
given  by  the  plaintiff's  clerk  of  the  whereabouts  of  his 
employer,  would,  I  think,  naturally  excite  more  suspicion 
against  the  plaintiff  than  if  given  by  one  who  was  not  irt 
the  business  or  employment  of  the  plaintiff. 

If  to  the  present  words  had  still  further  been  added  by 
the  defendant  "  or  Texas  or  Mexico,"  it  would  have  tended 
to  show  a  still  greater  uncertainty  of  the  plaintiff's  where- 
abouts, and  a  greater  probability  of  his  not  desiring  to 
have  his  locality  ascertained. 

If  the  words  had  been  "  or  points  unknown,"  the  mean- 
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ing  of  the  true  answer  would  have  been  very  greatly 
altered,  and  the  question  may  be,  can  the  words  or  San 
Francisco,  or  the  Rocky  Mountains"  be  said  to  mean  the 
same  as  'parts  unknown,  or  anything  like  that  ? 

It  is  settled  law  that  it  is  for  the  Judge  to  say  whether 
the  publication  is  capable  of  the  meaning  ascribed  to  it  by 
the  innuendo,  and  if  he  is  satisfied  of  that,  it  is  then  for 
the  jury  to  say  whether  the  publication  has  that  meaning. 
It  is  also  a  rule  that  words  not  libellous  must  be  read 
and  construed  in  their  natural  sense  ;  but  they  may  be 
shewn  to  have  a  different  meaning  by  evidence  of  a  libel- 
lous purpose,  or  of  extrinsic  facts  calculated  to  lead  reason- 
able men  to  understand  them  in  a  libellous  sense. 

A  publication  in  the  most  innocent  terms  may,  with 
reference  to  certain  circumstances  and  to  persons  knowing- 
those  circumstances,  be  shewn  to  convey  a  meaning  very 
different  from  that  which  would  be  understood  from  the 
same  words  used  under  different  circumstances. 

It  is  necessary  the  person  or  persons  to  whom  the  pub- 
lication is  made  should  understand  the  words  complained 
of,  if  not  libellous  in  themselves,  are  not  to  be  understood 
in  their  natural  meaning,  but  have  a  different,  and  that  a 
libellous,  meaning  from  their  natural  meaning. 

If  the  defendant  had  publicly  placarded  the  words  m 
question  on  the  walls  of  Berlin,  or  had  published  them  in 
the  newspapers,  or  to  persons  with  whom  he  had  no  business- 
relations,  it  might  have  been  evidence  of  a  malicious  in- 
tention beyond  what  was  expressed  by  the  words  them- 
selves. 

It  is  always  a  question  for  the  Judge  or  for  the  Court, 
upon  reading  the  innuendo,  and  after  having  heard  the 
evidence  upon  it,  to  say  whether  the  words  are  reasonably 
capable  of  bearing  the  meaning  attributed  to  them  :  Hunt 
V.  Goodlake,  42  L.  J.  C.  P.  54 ;  Goldstein  v.  Foss,  6  B.  &  0. 
154,  S.  C.  4  Bing.  489,  in  Ex.  Ch. ;  Hearne  v.  Stowell,  12 
A.  &  E.  719  ;  Gapel  v.  Jones,  4  C.  B.  259.  And  I  refer,  in 
support  of  the  above  propositions,  to  the  following  cases  : 
Hunt  V.  Ooodlake,  29  L.  T.  N.  S.  472 ;  Cox  v.  Cooper,  12 
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W.  R.  75  ;  Capital  and  Counties  Bank  v.  Henty,  7  App. 
Cas.  741. 

The  cross-examination  by  the  defendant's  counsel  of 
the  plaintiff's  witnesses  was  directed  chiefly  to  shew  the 
plaintiff  had  squandered  a  very  liberal  patrimony  :  that 
he  had  failed  in  business  in  1874,  and  had  assigned  his 
estate  and  effects  for  the  benefit  of  his  creditors  :  and 
that  his  estate  had  only  paid  70  cents  in  the  $  :  that  since 
his  failure  he  had  "  not  owned  an  inch  of  territory  in 
Canada :"  that  he  had  mortgaged  his  chattel  property  : 
that  his  wife  owned  the  household  furniture  :  that  he  had 
nothing  which  could  be  taken  in  execution :  that  some 
years  ago  he  sued  the  defendant  in  the  Division  Court  for 
some  small  sum,  and  got  a  judgment  against  him  :  that  he 
had  complained  twice  to  the  Head  Office  against  the 
defendant :  that  the  defendant  had  required  him  to  remove 
his  account  from  the  bank,  of  which  the  defendant  was 
manager ;  and  that  that  bank  lost  nothing  by  his  failure, 
because  the  bank  of  which  the  defendant  was  manager 
found  out  in  good  time  how  the  plaintiff's  affairs  were. 

The  following  are  some  of  the  questions  and  answers  on 
the  cross-examination  : 

Q.  So  far  as  you  [Mr.  Checkley,  one  of  the  firm  of  the 
Preston  Banking  Company]  knew,  nobody  ever  gave  the 
plaintiff  a  dollar  unless  Hilburn  was  on  it  ?  A.  I  believe 
they  did. 

Q.  Tell  us  one  that  you  know  of,  of  any  body  giving 
the  plaintiff  any  money  without  Hilburn  being  liable  for 
it,  because  if  you  could  I  would  like  to  know  it  ?  A 
There  were  manufacturers  delivering  goods  to  him. 

Q.  Tell  the  name  of  any  man  that  would  do  such  a 
thing  ?    A.  I  don't  know  his  business. 

Q.  Do  you  think  any  banker  or  any  business  man  would 
be  such  a  fool  as  to  give  him  credit  without  Hilburn  or 
some  respectable  person  on  it  ?  A.  I  don't  think  a  banker 
would. 

The  object  of  the  cross-examination  was  apparently  to 
show  the  plaintiff  was  a  man  who  had  no  property,  or 
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commercial  standing  or  credit,  and  whatever  credit  he 
got  was  obtained  only  by  some  one  becoming  surety  or 
indorser  for  him,  and  that  he  was  not  a  man  likely  to 
pay,  or  to  be  able  to  pay  any  body,  from  which  it  might 
be  inferred  his  whereabouts  was  of  little  consequence  to 
any  one,  as  it  was  somewhere  in  the  Western  States,  or  it 
may  be  in  San  Francisco,  or  even  in  the  Rocky  Mountains, 
although  what  he  could  be  doing  in  the  Mountains,  one 
cannot  understand,  for  his  ordinary  business  would  not  be 
likely  to  take  him  there,  nor  to  make  it  a  profitable 
locality  in  which  to  bargain  for  the  sale  of  his  pearl 
buttons.  Such  an  examination  must  have  been  pursued 
for  the  purpose  of  establishing  that  the  defendant  added 
the  words  in  question  because  the  plaintiff  was  such  a 
person  as  the  examination  endeavoured  to  make  him  out 
to  be  ;  but  as  there  was  no  truth  in  the  words  added  by  the 
•defendant,  nor  the  pretence  that  the  defendant  had  been 
informed  by  any  one  of  the  facts  he  stated,  the  cross- 
examination  can  only  be  understood  as  establishing  very 
clearly  that  the  defendant  added  the  objectionable  words 
purposely,  and  of  his  own  motive,  and  falsely  and  ma- 
liciously. There  can,  however,  be  no  recovery  in  such  an 
action,  however  maliciousl}^  the  defendant  may  have  acted, 
unless  the  publication  be  proved  to  be  a  libel. 

The  question  then  is,  do  the  words  so  added  by  the  de- 
fendant to  the  original  words  written  by  the  clerk  of  the 
bank  so  alter  the  original  words  and  their  meaning  as  to 
constitute  the  whole  of  the  writing  read  together  as  a  libel  ? 

I  think  the  addition  made  by  the  defendant  has  altered, 
the  meaning  and  effect  of  the  original  answer  and  report 
made  by  the  bank  clerk. 

It  now  reads  that  the  plaintiff's  whereabouts  at  that 
time  was  so  unknown  that  he  was  to  be  found  in  the 
Western  States — certainly  a  wide  enough  territory — but 
if  not  there,  he  might  be  found  in  San  Francisco  or  in  the 
Rocky  Mountains,  a  much  wider  area,  the  latter  place,  if 
inhabited,  being  the  resort  of  miners  or  wandering  parties, 
and  not  the  abode    of    settled  orderly  communities. 
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And  I  think  the  addition  so  made  by  the  defendant 
may  mean  what  the  innuendo  avers,  that  the  defendant 
"  imputed  that  the  plaintiff  had  left  the  Province  of 
Ontario  and  gone  to  some  unknown  place  in  the  United 
btates  of  America  not  intending  to  return,  and  with  intent 
to  defraud  his  creditors  that  is,  the  words  are  capable 
of  that  meaning.  If  the  defendant  had  written  of  the 
plaintiff  that  he  had  gone  ''to  Jericho"  there  would,  I  think 
be  no  doubt  these  words  would  be  held  to  be  capable  of 
bearing  a  libellous  meaning,  because  the  expression  of 
"  go,  or  gone  to  Jericho  "  has  an  understood  popular  mean- 
ing of  having  gone  to  the  bad,  or  of  having  gone  away 
altogether.  But  I  cannot  say  the  words  that  the 
plaintiff  is  and  has  gone,  not  only  to  the  first  two  named- 
places,  or  has  gone  to  the  third  named  place,  "  the  Rocky 
mountains,"  may  not  have  as  wide  and  as  bad  a  meaning 
as  any  otjier  term  or  place  when  used  with  respect  to  a 
mercantile  man,  having  a  settled  abode  and  business  in 
this  Province,  when  written  of  him  respecting  a  bill  of 
exchange  or  other  business  matter,  liability,  or  security. 
If  the  writing  is  capable  of  the  meaning  in  the  innuendo, 
the  next  enquiry  is,  is  there  evidence  of  the  libellous 
meaning  averred  ? 

In  determining  that  question  the  evidence  given  at  the 
trial  and  the  surrounding  facts  and  circumstances  must  be 
taken  into  consideration. 

If  the  plaintiff  be  such  a  man  as  the  defendant  so 
vigorously  endeavoured  to  prove  him  to  be — bankrupt  in 
name  and  in  fortune,  not  to  be  trusted,  trading  on  other 
people's  credit,  having  nothing  to  lose — it  is  not,  I  think 
too  much  to  say  that  the  innuendo  may  be  maintained,  and 
that  the  defendant  did  mean  by  the  words  he  added  that 
the  plaintiff  had  left  the  Province  and  gone  to  some 
unknown  place  in  the  United  States  of  America,  not 
intending  to  return,  and  with  intent  to  defraud  his  creditors; 
and  that  a  finding  by  the  jury  at  the  trial  of  the  innuendo, 
may  be  supported  in  law  as  an  inference  properly  warranted 
by  the  facts  and  by  the  evidence. 
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As  the  writing  is  not  libellous  in  its  terms  and  accord- 
ing to  its  natural  meaning,  and  as  it  can  be  made  so  only 
by  the  extrinsic  facts  and  circumstances  given  in  evidence, 
it  must  be  shewn  that  the  person  or  persons  to  whom  it 
was  published  understood  the  writing  not  in  its  natural, 
but  in  a  defamatory  sense.  The  persons  to  whom  the 
publication  was  made  were  Mr.  Mair,  the  manager  of  the 
Federal  Bank  in  Guelph,  and  the  members  of  the  Preston 
Bank  to  whom  the  bill  was  finally  to  be  returned. 

Mr.  Checkley,  one  of  the  members  of  that  bank,  said  he 
got  the  bill  back  from  the  manager  of  the  Federal  Bank 
in  Guelph  in  that  bank. 

The  way  in  which  I  received  it  there  was,  I  said,  what 
has  become  of  Mr.  Huber,  and  he  handed  me  this  item,  and 
called  my  attention  to  what  was  written  on  the  back  of  it, 
and  I  explained  to  him  that  it  was  some  of  Mr.  Crook  all's 
•doing." 

The  examination  was  not  followed  up.  Then  Mr. 
Mair,  of  the  Federal  Bank,  was  asked,  "  What  did 
you  think  was  the  meaning  of  these  words?" 
which  was  objected  to,  the  learned  Chief  Justice  saying, 
unless  theie  is  some  particular  meaning  to  be  attached  to 
them  by  the  usage  of  bankers,  I  think  the  question  is 
inadmissible."  Then  he  was  asked  if  there  was  any  such 
usage,  and  his  answer  was  the  only  one  that  could  have 
been  given,  that  there  was  no  such  usage  among  bankers. 

The  learned  Chief  Justice  did  not  lay  down  the  rule 
•quite  correctly  when  he  said  the  plaintiff  must  show  the 
particular  meaning  desired  to  be  given  to  the  writing  by 
the  plaintiff's  counsel  must  be  such  a  meaning  as  was 
attached  to  it  according  to  the  usage  of  bankers.  It  is 
•obvious  the  usage  of  bankers  cannot  in  any  way  be  the 
rule  by  which  the  meaning  of  such  words,  even  on  a  bill  of 
•exchange,  can  be  held  to  be  governed. 

"  The  proper  course  for  a  counsel  to  take  who  purposes 
to  get  rid  of  the  plain  and  obvious  meaning  of  words  is  to 
ask  the  witness  not,  what  did  you  understand  by  those 
words  ?  but  was  there  anything  to  prevent  those  words 
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from  conveying  the  meaning  which  ordinarily  they  would 
convey  ?  because  if  there  was,  evidence  of  that  may  be 
given,  and  then  the  question  may  be  put,  what  did  you 
understand  by  them  ?"  Dairies  v.  Hartley,  3  Ex.  p.  295. 

The  question,  "  What  did  you  think  was  the  meaning  of 
these  words  as  put  and  objected  to  at  the  trial  was  not 
altogether  an  improper  question.  It  was  put  before  a 
foundation  for  putting  it  had  been  laid.  The  preliminary 
question  should  have  been  put,  was  there  anything  in  the 
words  which  made  you  impute  to  them  a  meaning  different 
from  that  which  they  would  ordinarily  and  naturally  bear  ? 

In  the  case  referred  to  the  Chief  Baron  said,  when  the 
question  was  put  at  the  trial,  "  what  did  you  understand 
by  that  ?"  "  I  stated  that  I  did  not  reject  the  question 
altogether,  but  that  in  my  judgment  he  could  not  put  the 
question  in  that  shape,  and  he  declined  to  put  it  in  any 
other." 

In  this  case  the  question  was  not  altogether  rejected, 
but  it  was  held  to  be  inadmissible,  unless  it  was  shewn 
there  was  some  particular  meaning  to  be  attached  to  the 
words  by  the  usage  of  bankers,  which  was  misleading,  for 
the  learned  Chief  Justice  should  have  said  the  question  to 
be  first  put  was  whether  there  was  any  reason  to  prevent 
the  witness  from  reading  the  words  in  their  natural  sense. 

I  confess  there  is  a  good  deal  of  refinement,  to  my  mind, 
in  the  mode  of  interrogation  required  by  the  case  of 
Dairies  v.  Hartley. 

It  appears  to  me  the  witness  may  be  properly  asked. 
"  Did  you  read  or  understand  these  words  in  their  natural 
sense  ?  "  And  if  the  answer  be,  "  No,"  he  might  then  be 
asked,  "  In  what  sense  did  you  understand  them  ?  "  But 
the  decision  referred  to  seems  to  require  the  question  last 
mentioned  should  not  be  asked  until  the  question  is  put 
and  answered,  "Why  did  you  not  understand  the  words 
in  their  ordinary  sense  ? " 

The  plaintifi*  has  not  yet  had  an  opportunity  to  prove 
the  innunendo  as  laid,  because  the  counsel  was  confined 
at  the  trial  to  shew  that  the  sense  intended,  as  opposed  to 
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the  natural  sense,  was  restricted  to  such  a  sense  as  was 
regulated  by  the  usage  of  bankers,  which  had  nothing 
whatever  to  do  with  the  matter  by  interpretation,  explana- 
tion, or  otherwise. 

There  is  one  part  of  the  case  still  to  be  referred  to.  It  is 
that  part  of  it  which  relates  to  what  was  meant  by  the 
expression  "  the  Western  States." 

The  bank  clerk  reported  as  he  had  been  told,  the  plain- 
tiff was  "  in  the  Western  States,"  and  the  defendant  added, 
"  01-  in  San  Francisco,  or  the  Rocky  Mountains;"  and  it  was- 
contended  by  the  defendant's  counsel  that  the  addition  of 
the  defendant  made  no  difference  in  the  meaning  of  the 
clerk's  report,  "  in  the  Western  States,"  because  San 
Francisco  and  the  Rocky  Mountains  are  in  the  Western 
States. 

The  question  is,  what  was  meant  by  "the  Western  States  ?" 
Not  the  precise  geographical  meaning  of  them.  The  defen- 
dant himself,  after  the  words  *•  Western  States,"  shewed  that 
he  understood  the  expression  to  be  not  their  strict  geogra- 
phical position  with  respect  to  the  whole  United  States,  for 
he  added  or  San  Fransisco,  or  the  Rocky  Mountains,  as  if 
these  two  localities  were  not  in  the  Western  States,  in  his 
own  opinion,  and  as  he  wished  it  to  be  understood  by  those 
to  whom  the  writing  was  to  be  exhibited.  In  any  case  the 
Rocky  Mountains  are  not  more  in  the  Western  States,  even 
geographically,  than  they  are  in  the  Dominion  of  Canada, 
for  these  mountains  are  said  to  extend  from  Mexico  to  the 
Arctic  Ocean.  It  is  not  worth  while  to  waste  time  on  that 
part  of  the  case. 

The  order  nisi  was  moved  on  the  ground  that  there 
were  circumstances  which  shewed  the  words  were  capable 
of  a  defamatory  meaning,  and  it  should  have  been  left  to 
the  jury  to  say  whether  they  had  that  defamatory  meaning 
upon  the  evidence  given  ;  and  that  evidence  upon  that 
point  was  improperly  rejected. 

I  am  not  quite  prepared  to  say  that  evidence  was  im- 
properly rejected,  but  I  think  the  objection  made  to  its 
being  given,  viz.,  that  it  should  be  shown  the  words  have  a 
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special  meaning  according  to  the  usage  of  banks  contrary 
to  their  natural  meaning,  prevented  the  plaintiff  from 
stating  his  question  in  such  other  form  as  would  have 
made  the  primary  question  admissible  ;  and  if  the  evidence 
had  been  given  by  the  witnesses  which  the  proper  question 
was  designed  to  obtain,  it  is  probable  it  would  have  been 
sufficient  to  have  established  a  case  for  the  jury,  because 
the  main  part  of  the  defendants  cross  examination  was 
designed  to  prove  the  plaintiff  was  just  such  a  person 
as  would  be  likely  to  abscond  from  the  country  to  defraud 
his  creditors. 

I  think  the  case  should  go  to  trial  again,  and  that  there 
should  be  no  costs  of  the  trial,  or  of  this  present  application 
to  either  party. 

But  I  think  it  would  be  well  if  the  parties  could  arrange 
the  matter  between  themselves  without  a  further  trial,  {a) 

Armour,  J.,  took  no  part  in  the  judgment,  not  having 
been  present  at  the  argument. 

O'Connor,  J.,  concurred. 

Order  nisi  absolute  jor  new  trial,  without  costs. 


(a)  Mr,  Clement,  immediately  after  judgment  was  given,  handed  in 
a  note  of  a  case  of  Melaney  v.  Preston,  47  Mich.  103,  where  it  was  held  that 
to  write  of  another  by  postal  card,  in  answer  to  the  whereabouts  of  the 
plaintiff,  "  gone  to  Canada, "  may  be  libellous,  and  the  jury  may  be  so 
directed. — Rep. 
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[CHANCERY  DIVISION.] 

E,E  Clarke  v.  The  Union  Fire  Insurance  Company. 
Petition  of  William  Shoolbred. 

Dominion    Winding-up   Act— Application    thereof— Notice — Liquidator — 
Appointment  of— 45  Vic.  ch.  23,  D.—47  Vic.ch.  39,  {D.) 

Ueldf  that  47  Vic.  ch.  39,  sec.  2,  is  not  limited  in  its  application  to  com- 
panies being  wound  up  at  the  date  of  45  Vic.  ch.  23,  it  applies  also  to 
companies  in  liquidation,  t.  e.,  insolvent  though  not  technically  being 
wound  up,  and  against  which  proceedings  are  being  taken  to  realize 
their  assets  and  pay  their  debts. 

In  proceedings  for  a  winding-up  order  under  the  above  statutes,  notice  need 
be  given  only  to  the  company,  and  perhaps  also  to  creditors,  who  have 
brought  action  against  the  company,  which  would  be  stayed  by  the 
winding-up  order. 

When  proceeding  under  45  Vic.  ch.  23,  sec.  24,  (D.)  as  amended  by  47 
Vic.  ch.  39,  sec.  4,  (D.)  the  Court  has  power  to  refer  the  appointment 
of  a  liquidator  to  the  Master. 

This  was  a  petition  by  one  William  Shoolbred  seeking 
to  discharge  and  vacate  or  vary  a  certain  order  made  on 
January  27th,  1885,  for  the  winding  up  of  the  Union  Fire 
Insurance  Company. 

On  or  about  November  24th,  1881,  Alexander  A.  Allan, 
I)elia  Amelia  Lyman,  and  J ames  Patterson,  took  proceedings 
under  the  "  Ontario  Joint  Stock  Companies  Winding-up 
Act,"  and  obtained  an  order  under  the  said  statute  from  the 
Oounty  Judge  of  York  for  winding  up  the  Union  Fire 
Insurance  Company,  for  which  purpose  certain  directions 
y^ere  given  by  the  said  order. 

On  November  29th,  1881,  a  writ  was  issued  in  the 
Chancery  Division  in  an  action  by  one  A.  S.  Clarke,  who 
sued  on  behalf  of  himself  and  all  other  creditors  of  the 
Union  Fire  Insurance  Company,  ag-ainst  the  said  company 
for  administration  of  the  company's  deposit  in  the  hands 
of  the  Provincial  Treasurer  under  R.  S.  0.  ch.  160,  sees. 
21-22,  and  one  Badenach  was  appointed  interim  receiver  ; 
and  on  January  7th,  1882,  judgment  was  pronounced  in 
the  suit,  whereby,  after  reciting  that  the  company  had 
62 — VOL.  X  o.R. 
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failed  to  pay  an  undisputed  claim  arising,  or  loss  insured 
against  in  Ontario  for  a  space  of  sixty  days  after  being  due, 
whereby  the  deposit  of  the  company  with  the  Treasurer  of 
Ontario  had,  under  R.  S.  0.  ch.  160,  sec.  21,  become  liable 
to  administration  and  distribution,  the  Court  continued 
W.  Badenach  as  receiver  of  the  company  for  the  purposes 
of  sections  21,  22,  and  23  of  the  said  statute ;  and  there 
was  a  reference  to  the  Master-in-Ordinary  to  take  an 
account  of  the  debts  and  liabilities  of  the  company,  and  fix 
priorities  of  creditors,  further  directions  being  reserved. 

By  an  order  made  in  the  said  action  in  the  Chancery 
Division  on  November  29th,  1882,  the  said  Alexander  A, 
Allan,  Delia  Amelia  Lyman,  and  James  Patterson  were 
added  as  parties  defendants  to  the  said  action  to  represent 
themselves  and  the  other  shareholders  who  obtained  and 
were  prosecuting  the  said  winding-up  order,  and  by  the 
said  order  the  winding  up  order  and  all  the  proceedings 
thereunder  were  stayed.  This  order  was  procured  by  the 
consent  of  all  parties,  and  provided  for  the  payment  of  the 
costs  of  all  parties  out  of  the  company's  monej^s. 

B}^  an  order  made  on  April  80th,  1 884,  upon  the  action 
of  Clarke  v.  Union  Fire  Ins.  Co.,  coming  up  for  hearing 
on  further  directions,  on  hearing  read  the  judgment  of 
January  7th,  1 882,  and  the  reports  of  William  Badenach  as 
receiver,  and  the  report  of  the  Master-in-Ordinary  dated 
January  10th,  1884,  and  certain  other  proceedings,  the 
Court  ordered  and  adjudged  that  it  should  be  referred  to  the 
Master,  to  continue  the  accounts  and  calculate  subsequent 
interest  on  the  claims  of  creditors  and  policy  holders  of  the 
company;  and  amongst  other  directions  the  Master  was 
directed  to  ascertain  who  were  the  stockholders  of  the 
company  and  the  amounts  remaining  unpaid  on  their 
stock,  and  further  provisions  were  made  in  regard  to  the 
realization  of  the  assets  of  the  company,  and  of  the  pay- 
ment of  the  costs  of  all  parties. 

On  the  return  of  the  warrant  issued  by  the  Master 
pursuant  to  this  order  of  April  80th,  1884,  the  present 
petitioner  appeared  and  filed  certain  objections  to  the 
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jurisdiction  of  the  Master,  which  were  subsequently  argued, 
and  the  Master  reserved  judgment,  and  had  not  delivered 
the  same  at  the  time  of  the  presenting  of  the  present 
petition. 

By  an  order  made  on  January  27th,  1885,  which  was 
the  order  now  sought  to  be  discharged  or  varied,  upon  the 
petition  of  two  of  the  creditors  of  the  Union  Fire  Insurance 
Company  on  behalf  of  themselves  and  all  other  the  creditors 
of  the  company,  upon  hearing  read  the  said  petition  and 
an  affidavit  of  service  thereof  upon  one  Hay,  alleged  to  be 
Vice-President  of  the  said  company,  the  Court  did  declare 
that  the  company  was  an  insurance  company  within  the 
meaning  of  45  Vic.  ch.  23,  (D.),  and  the  amendments  thereto, 
and  it  was  further  ordered  and  adjudged  that  the  said 
Badenach  should  be  appointed  interim  liquidator  of  the 
estate  and  effects  of  the  company,  and  it  was  referred 
it  to  the  Master  in  Ordinary  to  appoint  a  liquidator 
of  the  estate  and  effects  of  the  company  ;  and  by  the  said 
order  the  Master  was  also  directed  to  settle  the  list  of  contri- 
butories,  take  all  necessary  steps  and  make  all  necessary 
enquiries  and  reports  for  the  winding  up  of  the  affairs  of 
the  company  under  the  provisions  of  the  said  Acts ;  and 
the  Court  did  also  order  that  the  accounts  and  enquiries 
theretofore  made  under  the  judgment  and  reference  by  the 
Master  in  the  action  of  Clarke  v.  Union  Fire  Ins.  Co,, 
including  the  proceedings  to  ascertain  who  were  the  share- 
holders of  the  company,  and  the  evidence  taken  in  connec- 
tion with  the  said  proceedings  should  stand  and  be  incor- 
porated with  and  used  in  the  said  winding  up  proceedings 
under  the  said  order  and  reference  in  so  far  as  the  same  could 
properly  be  made  applicable  by  the  said  Master  in  the  pro- 
ceedings befoi-e  him  and  in  the  matter  of  the  winding  up  of 
the  affairs  of  the  said  company;  and  in  and  by  the  said 
order  certain  provisions  were  made  for  the  payment  of  the 
costs  of  the  plaintiffs  and  defendants  of  all  proceedings 
theretofore  taken  in  the  said  suits  or  in  the  matter  of  the 
winding  up  Junder  the  said  order,  out  of  the  assets  of  the 
company  and  in  priority  to  the  payments  of  the  debts  due 
by  the  company. 
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The  petitioner  now  prayed  that  this  order  of  January 
27th,  1885,  might  be  discharged  and  vacated,  or  that  in 
any  event  it  might  be  varied  by  striking  out  such  portions 
thereof  as  adopted  the  proceedings  in  Clarke  v.  The  Union 
Fire  Ins.  Co.,  and  granted  costs  to  the  defendants  prior  to 
the  claim  of  the  creditors.  The  grounds  for  asking  this 
relief  so  far  as  the  same  are  passed  upon  in  the  judgment, 
were  thus  set  out  in  the  petition : 

"Your  petitioner  shews  that  no  notice  of  the  intended  application  for 
the  said  order  pursuant  to  the  statute  in  that  behalf  was  served. 

In  and  by  the  said  order  it  is  referred  to  the  said  Master  to  appoint  a 
liquidator  of  the  estate  and  effects  of  the  company,  but  your  petitioner 
shews  that  in  and  by  the  statute  in  that  behalf  the  Court  in  making  an 
order  for  the  winding  up  of  a  company  is  directed  to  appoint  a  liquidator, 
and  your  petitioner  shews,  and  the  fact  is,  that  there  is  no  power  in  the 
said  Court  or  any  Judge  thereof  to  delegate  to  the  Master  such  powers. 
By  the  said  statute  it  is  also  provided  that  no  such  liquidator  shall  b© 
appointed  unless  a  previous  notice  has  been  given  to  the  creditors,  con  - 
tributories,  shareholders,  or  members  in  the  manner  and  form  prescribed 
by  the  Court,  and  your  petitioner  shews  and  the  facts  are,  that  no  service 
or  notice  whatever  of  the  petition  for  the  said  application  was  made  or 
given  to  the  said  creditors,  contributories,  shareholders,  or  members  of  the 
said  company,  nor  was  any  direction  given  as  to  the  manner  and  form  of 
such  service,  nor  was  any  notice  prescribed  by  the  said  Court. 

Your  petitioner  shews  and  the  fact  is,  that  no  notice  whatever  of  the 
said  petition  was  served  upon  him  or  his  said  solicitor  although  the 
question  had  been  raised  in  the  office  of  the  Master  in  the  suit  of  Clarke 
V.  The  Union  Fire  Ins.  Co.,  and  was  standing  for  judgment,  that  all  the 
proceedings  in  the  said  suit  were  ultra  vires,  void,  and  of  no  effect  as 
against  him. 

Your  petitioner  further  shews  that  there  is  no  power  under  the  said 
Statute  for  the  winding  up  of  companies  to  make  any  such  provision  for 
the  adoption  of  proceedings  taken  in  another  action,  and  your  petitioner 
shews  that  the  said  petition  was  presented  and  the  said  order  was  obtained 
by  the  solicitor  engaged  therein  for  the  petitioner  and  the  company 
assenting  and  agreeing  together  upon  the  adoption  of  the  said  course,  the 
object  being  as  your  petitioner  believes,  to  prevent  the  objections  of  your 
petitioner  in  the  said  action  of  Clarke  v.  The  Union  Fire  Ins.  Co.,  being 
sustained,  and  to  prevent  your  petitioner  obtaining  the  costs  of  the  pro- 
ceedings in  the  said  action  properly  incurred  by  him  in  raising  the  said 
defences. 

Your  petitioner  also  shews  that  although  the  said  order  purports  to  be 
made  in  the  matter  of  the  said  action  in  the  Chancery  Division  (of  Clarke 
against  the  Company)  that  all  the  parties  to  the  said  action  are  not 
made  parties  to  the  said  petition,  Alexander  A,  Allan,  Delia  Amelia 
Lyman,  and  James  Patterson  beiiig  parties  defendant  to  the  said  action. 
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Your  petitioner  alleges  and  the  fact  is,  that  the  said  Court  had  no 
jurisdiction  or  power  to  make  the  order  and  judgments  in  the  said  suit  of 
Clarice  \,  The  Union  Fire  Ins.  Co.,  hereinbefore  referred  to.  Your  peti- 
tioner further  alleges  and  charges  that  the  said  Court  had  no  jurisdiction 
or  power  to  adopt  under  the  said  Winding-up  Acts  the  proceedings  had 
and  taken  in  the  said  suit. " 

The  matter  of  the  petition  was  argued  on  October  19th, 
1885,  before  Proudfoot,  J. 

W.  Cassels,  Q.C.,  for  the  petitioner. 
G.  F.  Shepley,  for  the  Union  Fire  Insurance  Co. 
Bain,  Q.C.,  for  the  petitioners  for  the  winding  up  order. 
Foster,  for  A.  S.  Clarke. 

In  re  General  Financial  Bank,  20  Ch.  D.  276  :  and 
Buckley  s  Companies  Acts,  pp.  235,  238,  570 ;  Insolveni 
Act  of  1875,  38  Vic.  ch.  16,  sec.  147,  sub-sec.  7  (D.) ;  41 
Yic,  ch.  21  (D.)  ;  43  Vic.  ch.  1  (D.) ;  45  Vic.  ch.  28  (D.) ;  47 
Vic.  ch.  39  (D.)  were  cited. 

November  11th,  1885.  Proudfoot,  J.— On  the  27th  of 
January,  1885,  I  made  an  order  for  w^inding  up  the  Union 
Fire  Insurance  Companj^,  at  the  instance  of  two  creditors, 
in  the  presence  of  counsel  for  the  company  and  for  the 
plaintiff  Clarke. 

A  petition  is  now  presented  by  William  Shoolbred  who 
alleges  himself  to  be  a  holder  of  50  shares  in  the  capital 
stock  of  that  company,  and  also  a  creditor  of  the  company 
having  a  claim  against  the  company  for  over  $1,250,  praying 
that  the  winding  up  order  may  be  discharged  and  vacated ; 
and  that  in  any  event  the  order  may  be  varied  by  striking-' 
out  such  portions  of  it  as  adopt  the  proceedirgs  in  Clarke 
V.  The  Union  Fire  Ins.  Co.,  and  grant  costs  to  the 
defendants  prior  to  the  claim  of  the  creditors.  The  reasons 
assigned  for  the  prayer  of  the  petition  are  :  1st.  That  notice 
should  have  been  given  to  Shoolbred  before  making  the 
winding  up  order.  2nd.  That  there  are  no  proceedings 
taken  under  the  Act  upon  which  the  order  CDuld  be  made. 
8rd.  That  there  was  no  power  to  refer  it  to  the  Master  to 
appoint  a  liquidator.    4th.  That  some  of  the  parties  are 
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not  before  the  Court  who  were  made  parties  to  the  action 
of  Clarke  v.  The  Union  Fire  Ins.  Co.,  by  order  of  Novem- 
ber 29th,  1882.  5th.  That  there  was  no  power  to  adopt 
the  proceedings  in  Clarke  v.  The  Union  Fire  Ins.  Co.,  as 
that  was  not  a  winding  up  proceeding. 

The  45  Vic.  ch.  23,  sec.  1,  (D.),  as  amended  by  47  Vic.  ch. 
89,  sec.  1,  applies  to  incorporated  insurance  companies, 
amongst  others,  which  are  insolvent  or  in  process  of  being 
wound  up.  And  section  2  of  the  last  cited  Act  enacts,  that 
when,  at  the  date  of  the  passing  of  the  45  Vic,  ch.  23, 
company  was  in  liquidation  or  in  process  of  being  wound 
up,  any  creditor  might  apply  to  the  Court  asking  that  the 
company  be  brought  within  and  under  the  provisions  of 
that  Act. 

The  Insolvent  Acts  had  been  repealed  by  the  43  Vic.  ch. 
1,  (D.)  (April  1st,  1880),  and  from  that  time  till  the  passing 
of  the  45  Vic.  ch.  23  (May  17th,  1882),  there  was  no  mode 
by  which  the  insurance  company  could  be  wound  up  in  the 
technical  sense  of  that  phrase.  During  that  interval,  (on  the 
29th  of  November,  1881),  Clarke  instituted  an  action  on 
behalf  of  himself  and  all  creditors  of  the  company  against 
the  company,  alleging  in  his  statement  of  claim  that  the 
license  which  the  company  held  from  the  Provincial 
Treasurer  to  transact  business  in  Ontario  was  suspended 
by  order  in  Council ;  that  the  company  was  insolvent ; 
that  there  were  a  great  many  shareholders  of  the  company 
and  it  would  be  impossible  to  proceed  with  the  cause  if 
compelled  to  make  all  the  shareholders  parties,  &c.,  and 
asking  to  have  the  company  wound  up  and  the  assets 
administered  under  the  direction  of  the  Court. 

On  the  29th  of  November,  1881,  this  Court  appointed  a 
receiver,  and  various  proceedings  were  had  before  the 
receiver,  and  subsequently  before  the  Master,  but  such 
difficulty  was  experienced  in  prosecuting  the  action  that 
the  Master  suggested  the  application  for  a  liquidator. 

Then  the  application  was  made  for  the  order  now 
appealed  from. 
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I  see  nothing  in  the  47  Vic.  ch.  39,  sec.  2,  to  limit  its 
application  to  companies  being  wound  up  at  the  date  of 
45  Vic.  ch.  23.  It  applies  to  a  company  in  liquidation  or  in 
process  of  being  wound  up.  Liquidation  would  apply  to  a 
company  insolvent,  though  not  technically  being  wound 
up,"  and  against  which  proceedings  are  being  taken  to 
realize  its  assets  and  pay  its  debts. 

There  appears  to  be  no  reason  for  proceeding  under  the 
2nd  section  of  47  Vic.  ch.  39,  for  the  order  might  have  been 
made  under  the  amended  section,  45  Vic.  ch  23,  sec.  1,  under 
which  it  is  only  required  that  the  company  be  insolvent. 

Under  either  section  notice  need  be  given  to  the  company 
only,  as  was  done  in  this  case,  and  perhaps  also  to  creditors 
who  have  brought  action  against  the  company,  and  whose 
action  would  be  stayed  by  the  winding  up  order  :  45  Vic. 
ch.  23,  sees.  18,  20.    The  notice  here,  I  think,  was  sufficient. 

Nor  does  it  seem  to  me  that  the  objection  that  there  was 
no  power  to  refer  the  appointment  of  a  liquidator  to  the 
Master  is  valid.  The  24th  section  of  45  Vic.  ch.  23,  as  amen- 
ded b}^  47  Vic.  ch.  89,  sec.  4,  reads,  that  "  The  Court,  in 
making  the  winding  up  order,  must  appoint  a  liquidator." 
But  that  means  nothing  more  than  the  Court  shall  appoint 
through  means  of  its  ordinary  machinery.  Under  section 
92  of  the  (Imperial)  Companies  Act,  BucJdey,  on  the  Joint 
Stock  Companies  Acts,  p.  285,  the  appointment  is  to  be 
made  by  "  the  Court,"  and  it  has  been  held  that  though  the 
appointment  may  be  made  at  the  hearing  of  the  peti- 
tion, it  will  not  be  so  made  except  by  consent ;  and  the 
settled  practice  now  is  in  all  cases  to  direct  a  reference 
to  Chambers.  It  was  said  that  this  was  the  effect  of 
General  Order  8  of  November,  1862(a).  But  a  reference 
to  the  order  does  not  establish  it.  It  says  :  "  The  Judge 
may  appoint  without  previous  advertisement,  &c.,"  and 

(a)  The  rule  referred  to  is  as  follows  : 

* '  8.  The  Judge  may  appoint  a  person  to  the  office  of  official  liquidator 
without  previous  advertisement,  or  notice  to  any  party,  or  fix  a  time  and 
place  for  the  appointment  of  an  official  liquidator,  and  may  appoint  or 
reject  any  person  nominated  at  such  time  and  place,  and  appoint  any 
person  not  so  nominated." 
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Mr.  Buckley  (p.  510)  says  the  object  of  this  rule  is,  ta 
enable  the  Court,  in  cases  where  all  parties  have  agreed  ta 
the  appointment  of  a  well  known  person,  to  make  the 
appointment  immediately  and  thus  accelerate  the  proceed- 
ings ; "  and  he  repeats  the  statement  that  "  the  settled 
practice  is  to  direct  a  reference  to  Chambers."  And  I 
understand  that  the  Chancellor  has  made  such  an  order  of 
reference  in  the  case  of  The  East  Lambton  Printing  Co, 
(22nd  of  November,  1882). 

The  technical  objection  as  to  want  of  parties  was  scarcely 
argued,  and  seems  to  me  untenable  for  reasons  already 
given,  and  because  it  does  not  lie  in  the  plaintiff's  mouth 
to  make  the  objection. 

The  order  having  been  properly  made  it  was  obviously 
for  the  advantage  of  all  parties  that  the  proceedings  had 
in  the  action  should  not  be  rendered  useless  and  the  expense 
thrown  away.  The  adoption  of  those  proceedings  would 
not  preclude  any  one  who  had  not  been  a  party  to  them 
from  requiring  them  to  be  taken  over  again. 

But  the  section  of  my  order  adopting  these  proceedings 
directed  that  they  were  to  stand  and  be  used  in  the  said 
winding  up  proceedings  in  so  far  as  the  same  can  be  made 
applicable,  and  in  so  far  as  the  parties  contesting  their 
liability  as  shareholders  may  consent. 

And  the  petitioners  right  to  costs  was  protected  by  the 
order  if  it  should  turn  out  that  he  was  entitled  to  them. 
The  right  of  the  company  to  costs  in  the  action  of  Clarke 
V.  The  Union  Fire  Ins.  Co.,  was  determined  by  the  order 
of  the  Court  on  further  directions  of  April  30th,  1884,  and 
this  could  not  be  altered  by  me. 

I  think  the  appeal  should  be  dismissed,  with  costs.  It 
is  a  satisfaction  to  me  to  know  that  the  petitioner  as  he 
has  avowed  his  intention  to  appeal  in  case  my  opinion 
were  adverse  to  him,  will  now  have  an  opportunity  of 
having  his  rights  adjudicated  upon  by  the  highest  authority^ 
in  the  province. 

A.  H.  F  .L. 
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[CHANCERY  DIVISION.] 
FuCHES  ET  AL.  V.  ThE  HAMILTON  TRIBUNE  PRINTING  AND 

Publishing  Company. 
Copp's  Case. 

Directors — Company — Power  to  compromise — Liability  of  subscribers  of 
stock — Contributories 

C.  subscribed  for  160  shares  in  the  H.  Company,  the  subscription  list 
being  headed :  We  subscribe  for  and  agree  to  take  the  number  of 
shares  of  the  capital  stock  of  the  H.  company  set  opposite  our  signa- 
tures, and  to  pay  on  account  thereof  50  per  cent,  to  the  secretary- 
treasurer  of  the  company  in  quarterly  payments  of  12^  per  cent,  each 
of  the  amount  subscribed  for  by  us  respectively,  the  first  of  such  pay- 
ments to  be  made  on  February  1st,  1882."  C.  was  at  the  first  shaie- 
holders'  meeting  elected  a  director,  and  remained  so  until  the  final 
winding-up  of  the  company.  One  of  the  by-laws  of  the  company  ]  ro- 
vided  for  the  calling  up  of  the  second  50  per  cent,  of  the  stuck  sub 
scribed  at  any  time  after  November  1st,  1882,  on  thirty  days  notice. 
In  August,  1883,  the  president  of  the  company  arranged  with  C.  that 
he  should  sign  for  80  shares  on  the  terms  of  a  new  stock  book 
which  had  been  opened,  and  that  C.'s  original  stock  was  to  be  treated 
as  cancelled.  C.  accordingly  signed  the  new  book.  This  arrangement 
with  C.  was  never  communicated  to  the  shareholders  of  the  company. 
In  January,  1884,  a  winding-up  order  was  made,  and  C.  was  subse- 
quently declared  a  contributory  to  the  amount  of  160  shares.  C.  now 
appealed,  claiming  to  be  a  contributory  only  to  the  amount  of  80' 
shares,  on  the  ground  that  the  arrangement  of  August,  1883,  was  a 
valid  compromise,  entered  into  with  him  because  he  subscribed  origi- 
nally on  the  understanding,  (1st)  that  the  company  was  not  to  go  into 
operation  before  all  the  stock  was  subscribed  for  ;  and  (2nd)  that  only 
50  per  cent,  of  his  subscription  would  have  to  be  paid. 

Heldy  that,  whether  directors  have  inherent  power  to  compromise  with 
shareholders  or  not,  there  was  nothing  to  support  the  compromise 
here  set  up.  As  to  fist,)  C.'s  actions  as  director,  were  totally  at 
variance  with  this  contention  ;  and  as  to  (2nd,)  the  subscription  was- 
unconditional,  and  though  expressly  providing  for  payment  of  50  per 
cent,  it  was  not  inconsistent  with  the  balance  being  paid  when  re- 
quired. Moreover  the  by-laws,  at  the  adoption  of  which  C.  was 
present,  recognized  the  right  to  call  up  the  whole  stock,  and  C> 
appeared  to  have  made  no  dissent. 

This  was  an  appeal  on  behalf  of  one  Anthony  Copp 
from  the  certificate  of  the  Master  at  Hamilton,  whereby 
it  was  found  that  the  appellant  was  the  holder  of  160 
shares  of  the  stock  of  the  Hamilton  Tribune  Printing^ 
and  Publishing  Company,  incorporated  under  the  "  Ontario 
63 — VOL.  X  O.R. 
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Joint  Stock  Companies  Letters  Patent  Act."  On  January 
5th,  1884,  the  Master  in  Chambers,  on  the  petition  of  cer- 
tain creditors  of  the  company  on  behalf  of  themselves  and 
the  other  creditors,  made  an  order  for  the  winding-up  of 
the  company  under  45  Yic.  ch.  23.  (D.),  appointed  a  provis- 
ional liquidator,  and  referred  it  to  the  Master  at  Hamilton 
to  appoint  a  permanent  liquidator,  settle  the  list  of  contri- 
butories,  take  all  necessary  accounts,  and  make  all  neces- 
sary enquiries  for  the  winding-up  of  the  company. 

Proceeding  under  this  order,  the  Master  found  and  certi- 
fied that  the  present  appellant  was  a  contributory  to  the 
amount  aforesaid. 

The  facts  of  the  case,  as  shewn  by  the  evidence,  appear 
from  the  judgment  of  the  learned  Chancellor. 

Mr.  Copp  now  appealed  from  the  said  finding,  stating 
in  his  notice  of  appeal  the  following  grounds  : 

1.  That  the  original  subscription  for  160  shares  of  said  stock  was  super- 
seded by  subsequent  subscription  for  80  shares,  made  in  1883,  and  the  lat- 
ter subscription  was  the  only  one  that  the  company  ever  acted  upon,  and 
the  only  one  that  the  company  could  have  enforced  against  the  said 
Anthony  Copp,  and  the  said  Anthony  Copp  submitted  to  be  put  in  the 
list  of  shareholders  for  80  shares  of  said  stock,  on  which  a  balance  of  |250 
remains  unpaid. 

2.  The  agreement  referred  to  in  the  evidence  made  on  August  6th,  1883, 
was  within  the  authority  of  the  directors  of  the  company  to  make,  and 
was  made  bona  fide  by  the  board  of  directors,  and  sanctioned  by  the 
shareholders,  and  was  a  fair  compromise  of  an  honest  and  substantial  dis- 
pute as  to  the  liability  of  Anthony  Copp  to  take  160  shares,  and  by  the 
said  agreement  the  holding  of  the  said  Anthony  Copp  was  reduced  to  80 
shares  of  said  stock,  as  the  books  of  the  company  and  their  subsequent 
dealings  with  Mr.  Copp  shew. 

The  appeal  came  up  for  argument  on  November  5th, 
1885,  before  Boyd,  C. 

A.  Bruce  Q.C.,  for  the  appellant.  The  heading  of  the  sub- 
scription book  is  peculiar,  and  it  was  understood  that  only 
half  of  the  amount  subscribed  for  was  to  be  paid.  More- 
over, it  was  a  condition  of  Mr.  Copp  being  liable  that  all 
the  capital  should  be  subscribed  for  before  the  company 
.should  go  into  operation.    The  signature  of  the  new  book 
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for  $2,000  was  the  result  of  a  compromise.  All  the  cases 
cited  before  the  Master  were  under  the  English  Joint 
Stock  Companies  Act.  Under  our  Act  the  powers  of  direc- 
tors are  larger:  R.  S.  0.  c.  150,  sees.  21,  28,  29,  39.  We 
rely,  however,  on  Dixon  v.  Evans,  L.  R  5  H.  L.  606. 
What  is  to  be  looked  at  is,  was  there  an  honest  contention 
on  the  part  of  the  shareholder  ?  If  the  compromise 
was  bond  fide  it  binds:  Brice  on  Ultra  Vires,  2nd  Ed.,  pp. 
■387-8,  609  ;  Wrighfs  Case,  L.  R.  12  Eq.  331,  3  Ch.  55  ; 
Lord  Belhaven's  Case,  3  DeG.  J.  &  Sm.  41  ;  Wollaston's 
Case,  4  DeG.  &  J.  437. 

Carscallen,  contra.  The  appellant  cannot  contend  that 
the  company  was  not  to  go  into  operation  till  all  the  stock 
was  subscribed,  because  he  helped  to  organize  it.  I  refer 
to  Spademan  v.  Evans,  L.  R.  3  H.  L.  171 ;  Brice  on  Ultra 
Vires,  2nd  Ed.,  pp.  375,  383,  387-8,  609 ;  Bennett's  Case,  5 
De.  G.  M.  &  G.  284i;Mvynfs  Case,  22  Beav.  55  ;  Barton's 
^Case,  4  Drew  535  ;  Lindley  on  Partnership,  4th  Ed.,  pp.  785, 
743. 

Bruce  in  reply  cited  Page  v.  Austin,  10  S.  C.  R.  132  ; 
Wheeler  (£:  Wilson  Manufacturing.  Co.  v.  Wilson,  6  0.  R. 
421. 

November  11th,  1885.  Boyd,  C. — Mr.  Copp  was  a  pro- 
visional director  of  this  company,  and  subscribed  for  160 
shares  of  stock  after  its  incorporation.  The  list  was  thus 
headed :  "  We,  the  undersigned,  do  hereby  subscribe  for 
and  agree  to  take  the  number  of  shares  of  the  capital  stock 
of  the  Hamilton  Tribune  Printing  and  Publishing  Com- 
pany set  opposite  our  respective  signatures,  and  to  pay  on 
account  thereof  50  per  cent,  to  the  secretary-treasurer  of 
the  company  in  four  quarterly  payments  of  12 J  per  cent, 
-each  of  the  amount  subscribed  for  by  us  respectively,  the 
first  of  such  payments  to  be  made  on  the  1st  day  of  Feb- 
ruary, 1882." 

At  the  shareholders' first  meeting,  on  April  25th,  1882, 
Copp  was  elected  a  director,  which  ofiice  he  seems  to  have 
retained  down  to  the  winding  up  order  in  January,  1884. 
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At  the  directors'  meeting  of  16th  May,  1882,  Copp  was 
present,  and  was  then  appointed  one  of  the  Executive 
Committee.    Under  his  auspices  the  business  of  the  com- 
pany was  prosecuted  till  the  fire  of  August,  1882.  After 
the  fire  it  appears  at  the  meeting  of  October  23rd,  1882, 
that  the  recommendation  of  the  Executive  Committee 
was,  "  that  as  it  would  be  hazardous  to  go  on  with  only  50- 
per  cent,  paid  up,  the  shareholders  be  asked  to  pay  a  full 
subscription  when  called  upon."    It  does  not  appear  that 
Copp  was  then  present.    This  was,  however,  in  pursuance 
of  the  by-laws  of  the  company,  number  three  of  which  pro- 
vided that  "  the  capital  stock  of  the  company  shall  consist 
of  2,000  shares  of  $25  each,  which  may  be  issued  in  such 
amounts  and  at  such  times  and  on  such  terms  as  the  Board 
of  Directors  may  from  time  to  time  order,"  and  number  five- 
of  which  is  :    The  first  50  per  cent,  of  the  subscribed 
stock  being  called  for  under  the  terms  of  subscription  in 
four  quarterly  payments  of  12 J  per  cent,  each,  the  first 
thereof  payable  on  the  1st  of  February,  1882,  no  further 
calls  (if  any)  shall  be  made  on  the  last  50  per  cent,  until 
after  the  1st  day  of  November,  1882,  and  then  not  without 
at  least  80  days'  notice,  and  not  more  than  12  J  per  cent, 
of  each  share  at  any  one  call  to  be  authorized  by  the- 
directors." 

At  the  special  meeting  of  the  shareholders  on  28th  ot" 
October,  1882,  it  was  resolved  that  the  third  and  fourth 
calls  of  12 J  per  cent,  each  be  paid  forthwith,  and  the  last 
of  50  per  cenlj.  be  paid  within  one  year  as  required  by  the 
directors  from  time  to  time.  It  does  not  appear  that  Copp 
was  then  or  afterwards  present  at  any  meeting  of  the 
board  of  shareholders. 

An  arrangement  was  made  by  the  President  of  the  com- 
pany, with  the  authority  of  the  Board,  with  Mr.  Copp's 
brother  on  August  6th,  1883,  (the  Director  Copp  being  then 
absent  from  the  country,  and  the  brother  being  empowered 
to  act  in  the  matter),  whereby  Mr.  Copp  was  to  sign  for 
$2,000  of  stock  on  the  terms  of  a  new  stock  book  which 
had  been  opened,  and  the  original  stock  was  to  be  treated 
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as  cancelled.  The  eifect  intended  was  to  treat  the  first 
subscription  for  $4,000  as  at  an  end,  and  to  substitute  for 
it  the  new  subscription  of  $2,000.  Mr.  McQuesten  (a)  in 
his  evidence  says  :  "  We  were  authorized  by  the  board  to 
make  such  arrangement  as  we  could,  and  we  reported  the 
above  arrangement  to  the  board." 

The  new  subscription  list  has  this  heading  :  "  We  do 
hereby  subscribe  and  agree  to  take  the  number  of  shares 
set  opposite  our  signatures,  and  to  pay  calls  on  account 
thereof  to  the  secretary-treasurer  of  the  company  from 
time  to  time  in  such  instalments  as  the  directors  may  by 
l^y-law  appoint,  credit  being  given  for  calls  already  paid 
by  us  under  original  subscription  list."  Mr.  Copp  made 
his  payments  subsequently  according  to  this  settlement. 

There  is  no  record  of  this  transaction  in  the  books  or 
minutes  save  that  in  the  stock  register,  shewing  Copp's 
liability  at  $4,000,  there  is  a  pencil  note  in  the  secre- 
tary's writing,  "  Cancel  $2,000."  When  it  was  put  there 
does  not  appear.  Mr.  Copp  did  not  actually  subscribe  the 
new  stock  list  till  about  September,  1883. 

It  is  argued  that  this  arrangement  was  the  result  of  a 
^compromise  bond  fide  entered  into  by  the  representatives 
•of  the  directors,  and  which  is  a  valid  arrangement  though 
never  communicated  to  or  approved  of  by  the  shareholders. 
Mr.  Bruce  argued  that  it  was  a  compromise  because  of  two 
contentions  which  were  preferred  on  behalf  of  Mr.  Copp : 
First,  that  he  went  into  the  concern  on  the  understanding 
that  the  company  was  not  to  go  into  operation  before  all 
the  stock  was  subscribed ;  and  second,  that  he  went  into  it 
on  the  understanding  that  only  50  per  cent,  of  his  sub- 
scription would  have  to  be  paid.  Whatever  argumenta- 
tive value  these  pleas  may  have  had  I  find  no  substance 
in  them  whatever  to  support  such  a  compromise  as  this, 
made  by  members  of  the  board  with  one  of  their  own 
number. 

(a)  Mr.  McQuesten  was  the  President  of  the  company.  He  made  the 
arrangement  in  question  in  concert  with  the  managing  director  of  the 
company  • — Rep. 
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As  to  the  first,  Mr.  Copp's  actions  as  director  are  totally 
at  variance  with  such  a  contention.  "Whatever  his  original 
understanding,  he  did  not  guide  himself  by  it,  but  allowed 
and  sanctioned  the  operation  of  the  company  before  all  the 
capital  was  subscribed. 

As  to  the  second  :  the  subscription  is  unconditional,  and 
though  it  expressly  provides  for  the  payment  of  50  per 
cent,  it  is  not  inconsistent  with  the  balance  being  paid 
when  required.  Whatever  the  original  understanding  was,, 
it  was  departed  from  and  the  right  to  call  up  the  whole 
stock  recognized  when  the  by-laws  were  passed,  to  which. 
I  have  adverted.  Now  the  draft  of  these  by-laws  was 
submitted  and  adopted  by  the  provisional  directors  at  their 
meeting  of  the  24th  of  April,  1882,  and  the  next  day  these- 
by-laws  were  adopted  by  the  first  shareholders  meeting.. 
At  both  of  these  meetings  Mr.  Copp  was  present  and  made- 
no  dissent  so  far  as  the  books  and  the  evidence  shew. 

In  Dixon  v.  Evans,  L.  K.  5  H.  L.  606,  Lord  Westbury 
speaking  of  the  power  to  compromise  with  a  shareholder 
there  exercised  by  the  directors  said,  at  p.  618:  "  I  should 
be  almost  inclined  to  think  that  they  would  have  such  a 
power  without  the  necessity  of  seeking  any  distinct 
authority  beyond  their  deed  of  settlement.  But,"  he  goes 
on  to  say,  "  it  is  unnecessary  to  press  that,  because  there  is 
a  distinct  authority  in  the  deed  of  settlement,  which  is 
directly  applicable." 

The  contention  there  was,  that  of  a  shareholder  who 
repudiated  liability  because  a  precedent  condition  had 
not  been  fulfilled,  and  Lord  Westbury  treated  the  case 
as  one  not  of  complete  but  only  of  conditional  contract.- 
The  matter  compromised  was  his  contention  that  he  was 
never  a  shareholder  as  there  had  been  no  agreement  on 
his  part. 

In  Bath's  Case,  L.  R.  8  Ch.  D.  at  p.  340,  this  dictum  is- 
referred  to  by  Jessel,  M.K,  and  is  commended  as  pointing 
to  the  conclusion  that  corporations  must  have  a  power  of 
compromise  as  an  incident  to  their  existence.  That  pro- 
position indeed  all  the  judges  agree  in  holding  as  welL 
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founded.  The  observations  of  the  Master  of  the  Rolls 
appear  to  indicate  his  view  that  the  directors  mi^^ht 
exercise  that  power  in  a  proper  case,  as  being  the  acting 
representatives  of  the  company. 

But  whatever  may  be  the  scope  of  the  directors'  inher- 
ent powers  in  this  direction,  I  am  very  clearly  of  opinion 
that  in  the  circumstances  of  the  present  case  they  had  no 
power  to  bind  the  company  by  their  unauthorized  and 
uncommunicated  action.  This  case  falls  within  the  views 
expressed  by  Hall,  Y.  C,  in  the  Ex  parte  Trading  Co.,  12 
Ch.  D..  19,  in  which  it  was  sought  to  support  a  cancel- 
lation of  directors'  shares  on  the  ground  of  compromise. 
But  he  found  that  the  real  ground  for  the  cancellation  was 
that  there  had  been  something  said  as  to  their  not  being 
under  liability  if  they  would  take  shares. 

It  is  perfectly  manifest  that  the  alleged  compromise 
would  have  no  effect  on  the  rights  of  creditors  of  the  com- 
pany antecedent  to  that  date.  As  said  in  Marshall 
V.  Glamorgan  Iron  and  Coal  Co.,  L.  R.  7  Eq.  at  p.  138  : 
"No  cancellation  can  affect  a  past  liability,"  and  it  was 
stated  that  this  company  was  insolvent  in  August,  1883. 

Again,  the  alleged  compromise  at  $2,000  secured  noth- 
ing for  the  benefit  of  the  company.  This  Gopp  would 
have  to  pay  in  any  event.  Even  on  his  own  shewing 
I  think  he  would  be  liable  for  the  whole  of  his  first  sub- 
scription to  the  creditors  of  this  company,  and  the  whole 
transaction  appears  to  be  rather  the  cancellation  of  an 
actual  asset  than  the  compromise  of  a  matter  of  doubt- 
ful obligation  :  Adams  s  Case,  L.  R.  13  Eq.  474  ;  Hall's 
Case,  L.  R.  5  Ch.  707. 

I  come  to  the  same  conclusion  as  the  Master,  though 
perhaps  not  for  the  same  reasons,  and  the  result  is  that  the 
appeal  is  dismissed,  with  costs. 

A.  H.  F.  L. 
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[COMMON  PLEAS  DIVISION.] 

HiLLIARD  V.  GeMMELL  ET  AL. 

Landlord  and  teicant — Tenant  holding  over  after  expiration  of  term — Bent 
payable  therefor. 

"Where  a  party  who  has  held  for  a  term  at  certain  rent  continues  to  occupy- 
after  the  expiration  of  his  term,  it  is  presumed,  if  there  is  no  evidence 
to  the  contrary,  that  he  holds  at  the  former  rent. 

In  this  case  the  evidence  showed  that  the  plaintifif  allowed  the  defendants 
to  remain  in  occupation  for  two  months  after  the  expiration  of  their 
term,  and  made  no  demand  for  an  increased  rental ;  but  they  had  notice 
that  if  they  desired  to  remain  on  longer  they  must  pay  an  increased 
rental. 

Held,  that  the  plaintiff  must  be  deemed  to  have  agreed  to  allow  the  defen- 
dants to  remain  for  the  two  months  on  the  terms  of  paying  the  rent 
reserved  by  the  lease  ;  but  thereafter  only  on  paying  the  increased  rent. 

This  action  was  for  an  amount  alleged  to  be  due  for 
use  and  occupation  brought  by  a  landlord  against  tenants 
who  o  verb  eld  after  expiry  of  the  term. 

The  cause  was  tried  before  O'Connor,  J.,  without  a  jury, 
at  Peterborough,  at  the  Fall  Assizes  of  1885,  when  a  judg- 
ment was  given  for  the  plaintiff  for  $301.66,  and  costs. 

In  Michaelmas  sittings  Edmison  moved  on  notice  to 
reduce  that  sum,  claiming  that  the  amount  awarded  for 
use  and  occupation  after  the  expiry  of  the  term  should 
have  been  calculated  on  the  basis  of  the  rent  payable 
under  the  lease. 

2,  That  the  learned  Judge  should  have  made  an  allow- 
ance for  time  lost  when  the  mill  was  shut  down  for 
repairs. 

3,  And  for  fuel  which  was  not  supplied  by  the  plaintiff 
during  the  over-holding. 

During  the  same  sittino^s,  Edmison  and  Wallace 
Neshitt,  supported  the  motion,  and  referred  to  Woodfall  on 
Landlord  and  Tenant,  12th  ed.,  pp.  509,  526  ;  Evertson  v. 
Sawyer,  2  Wend.  507,  512  ;  Jones  v.  Shears,  4  A.  &  E.  832  ; 
Mayor  of  Thetford  v.  Tyler,  8  Q.  B.  95,  100;  Leigh  v. 
Dickeson,  12  Q.  B.  D.  194  ;  Elgar  v.  Watson,  1  Car.  &  M. 
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494 ;  Weise  v.  Board  of  Supervisors  of  Milwaukee  County, 
51  Wis.  564 ;  Lowrey  v.  Barker,  5  Ex.  D.  170  ;  Blackburn 
V.  Lawson,  2  A  R.  215 ;  Tancred  v.  Christy,  12  M.  &  W. 
316,  323. 

Bumble,  contra,  referred  to  Mayor  of  Thetford  v.  Tyler, 
8  Q.  B.  95 ;  Woodfall  on  Landlord  and  Tenant,  12th  ed., 
526-27. 

December  19,  1885.  Rose,  J. — In  my  opinion  the  sec- 
ond and  third  grounds  of  the  motion  fail. 

The  learned  Judge  made  no  allowance  for  the  time  lost 
while  repairs  were  being  made,  as  the  repairs  were  for  the 
defendant's  benefit.  Moreover,  it  appears  that  the  defend- 
^ints  were  bound  to  repair  under  the  terms  of  the  lease. 

As  to  the  fuel,  the  covenant  upon  which  the  claim  is 
founded  was  as  follows :  "  The  lessor  agrees  that  he  will 

o 

supply  the  lessees  with  such  fire-wood  from  his  sawmill 
while  he  is  manufacturing  for  export  as  they  may  require 
to  run  their  factory,  to  the  extent  of  fifty  cords  in  each 
year."  The  learned  Judge  found  as  a  fact  and  in  accord- 
ance with  the  evidence  that  the  plaintiff*  was  not  during 
the  over-holding  manufacturing  for  export. 

The  first  ground  was  the  one  most  strenuously  argued 
by  Mr.  Nesbitt.  He  frankly  admitted  that  if  the  learned 
Judge  had  any  option  in  determining  the  amount  he  could 
not  hope  to  succeed  on  this  motion  as  the  reduction  could 
only  be  asked  to  the  extent  of  about  $80,  being  for  nine 
^nd  a  half  months  at  the  rate  of  $300  per  annum,  instead 
of  at  the  rate  of  $400  as  allowed  by  the  learned  Judge. 

Mr.  Nesbitt  s  contention  was  that  at  the  expiry  of  the 
term  the  defendants  held  as  tenants  at  sufferance,  and  their 
holding  was  solely  referable  to  the  lease,  and  therefore  the 
rent  reserved  by  the  lease  governed  and  was  the  measure 
for  the  time  they  remained  in  possession  after  the  expiry 
of  the  term. 

This  depends  on  the  facts.  If  the  holding  was  as  a  fact 
solely  referable  to  the  lease  then  probably  the  rent  reserved 
must  govern. 
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So  far  as  seenis  material,  the  facts  were  as  follows  : 
The  term  of  the  lease  was  for  four  years  from  the  1st  of 
April,  1880.    On  the  16th  of  April  the  defendant  wrote  to 
the  plaintiff  asking  if  he  was  "  going  to  renew  the  lease 
for  them,  or  what  is  the  best  you  can  do  for  us." 

To  that  the  plaintiff  replied  on  the  19th  offering  to  give 
them  "  a  renewal  of  the  lease  and  adds,  "  but  will  have 
to  ask  you  an  advance  equal  to  $500  per  annum.  In  con- 
sidering the  offer  you  must  not  take  present  rental  inta 
account.  I  gave  you  the  lease  much  below  its  value.  I 
did  so  for  the  purpose  of  aiding  you  in  making  a  start- 
You  represented  to  me  that  your  means  were  very  limited^ 
and  could  not  afford  to  pay  a  large  rental,  for  the  reason 
that  you  had  not  capital  to  do  a  large  business.  If  you 
decide  the  rental  to  be  too  high  please  advise  me  at  an 
early  date." 

To  this  the  defendants  replied  by  letter,  which  was  not 
produced,  the  plaintiff  having  lost  or  mislaid  it  prior  to  the 
trial. 

The  plaintiff*  says  the  letter  contained  a  simple  offer  of 
$400 ;  the  defendants,  that  the  offer  was  conditional  upon 
repairs  being  made.    They  do  not  specify  the  repairs. 

The  learned  Judge  found  that  "  they  at  the  time  made 
no  complaint  about  repairs."    No  agreement  was  arrived  at.. 

After  the  expiry  of  the  term  the  plaintiff  applied  for 
possession,  and  on  the  defendants'  request  consented  to 
their  occupying  the  premises  to  enable  them  to  work  up 
the  stock  of  wool  then  on  hand,  they  saying  they  could 
work  it  up  inside  of  two  months.  The  defendants  pur- 
chased other  stock,  and  kept  the  premises  during  the  sum- 
mer and  until  the  i  5th  of  J anuary  following,  and  only  gave 
them  up  after  receiving  a  notice  stating  that  if  they 
remained  after  the  15th  the  plaintiff  would  charge  them 
$5  a  day,  and  would  take  the  fact  of  their  remaining  as 
evidence  of  an  agreement  to  pay  that  sum.  There  was 
evidence  that  the  summer  months  were  the  best  season  of 
the  year,  and  that  repairs  to  the  mill  could  not  well  be 
done  in  the  winter. 
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The  leading  case  in  which  the  law  governing  this  ques- 
tion seems  to  have  been  settled  is  Mayor  of  Thetjorcl 
V.  Tyler,  8  Q.  B.  95,  and  was  relied  upon  by  counsel 
for  both  plaintifi*  and  defendants. 

There  a  Mrs.  Tyler  was  tenant  under  a  lease  from  the 
corporation  with  a  rental  of  £47  per  annum.  Prior  to  the 
expiry  of  her  term  her  son  agreed  to  take  a  lease  of  the 
premises,  to  commence  upon  its  expiry,  at  ^80  per  annum. 
By  agreement  between  all  parties  the  son  entered  into  pos- 
session in  April,  1843,  some  six  months  prior  to  expiry  of  the 
term,  and  continued  in  possession,  paying  the  rent  reserved 
in  the  lease.  Some  disagreements  arose  between  the  cor- 
poration and  the  son,  and  a  new  lease  was  accepted  by  the 
son.  He,  however,  remained  in  possession,  and  at  the  end 
of  a  quarter  after  the  expiry  of  the  term  under  the  old 
lease  tendered  rent  at  the  rate  of  £47.  The  corporation 
demanded  rent  at  the  rate  of  £80.  At  the  trial  the 
defendant  contended  that  he  was  in  the  same  position  as 
his  mother  would  have  been  had  she  overheld  without  a 
fresh  agreement.  Alderson,  B.,  thought  the  defendant 
must  be  considered  a  stranger  to  the  tenancy;  but  reserved 
leave  to  move ;  and  directed  the  jury  to  find  what  was  a 
fair  rent. 

On  motion  in  term  the  order  nisi  was  discharged.  Lord 
Denman,  C.  J.,  said,  at  p.  100  :  "  The  fallacy  in  Mr.  Hill's  " 
(counsel  for  defendant)  "  argument  lies  in  making  the  plain- 
tiff's case  depend  on  a  contract  to  pay  the  higher  amount  of 
rent.  But  the  case  rests  upon  a  principle  resulting  from  the 
nature  of  an  action  for  use  and  occupation,  namely,  that 
he  who  holds  my  premises  without  an  express  bargain 
agrees  to  pay  what  a  jury  may  find  the  occupation  to  be 
worth.  Where  a  party,  having  held  for  a  term  at  a  cer- 
tain rent,  continues  to  occupy  after  the  expiration  of  his 
term,  it  is  presumed,  if  there  be  no  evidence  to  the  con- 
trary, that  he  leases  at  the  former  rent.  But  in  the  pres- 
ent case  there  is  so  clear  an  indication  of  an  intent  to  alter 
the  terms  that  the  principle  cannot  apply." 
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Williams,  J.,  said  :  "  I  am  of  the  same  opinion.  Under 
the  peculiar  circumstances  the  ordinary  inference  of  law 
does  not  arise." 

Wightman,  J.,said:  "When  a  party  is  allowed  to  hold  after 
the  expiration  of  a  tenancy  by  agreement,  the  terms  on 
which  he  continues  to  occupy  are  matter  of  evidence 
rather  than  of  law.  If  there  is  nothing  to  show  a  differ- 
ent understanding,  he  will  be  considered  to  hold  on  the 
former  terms :  but  here  we  have  evidence  to  the  contrary." 

In  the  present  case  it  seems  to  me  when  the  plaintiff 
gave  the  defendants  permission  to  remain  in  occupation  for 
two  months  to  enable  them  to  work  off  their  stock  and 
made  no  demand  for  an  increased  rental,  he  must  be  held 
to  have  agreed  to  allow  them  to  remain  on  the  terms  of 
paying  the  rent  reserved  by  the  lease.  But  his  letter  of 
the  19th  of  April  was  a  clear  notice  that  if  they  desired 
to  have  a  further  term  the  rent  must  be  at  an  increased 
rate;  and  the  defendants  could  not  have  fairly  supposed  he 
was  willing  to  allow  them  to  remain  beyond  the  two 
months  on  the  terms  of  paying  the  former  rent. 

In  my  opinion  the  judgment  must  be  reduced  by  the 
«um  of  $16.66,  being  the  rent  or  a  sum  for  use  and  occu- 
pation for  the  first  two  months  after  the  expiry  of  the 
term  allowed  in  excess  of  the  rate  of  $300  per  annum, 
otherwise  to  stand. 

As  the  defendants  had  a  strict  right  to  make  the  motion 
they  cannot  be  directed  to  pay  costs  ;  but  as  they  have  suc- 
€eeded  only  for  a  small  portion  of  the  amount  claimed  they 
should  not  have  costs. 

The  motion  will,  therefore,  be  allowed  to  the  extent  of 
reducing  the  judgment  by  $16.60,  without  costs. 

Cameron,  C.  J.,  and  Galt,  J.,  concurred. 


Motion  allowed. 
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[COMMON  PLEAS  DIVISION]. 

FrYE  V.  MlLLIQAN. 

Hire  contract — False  representation — Deceit — Breach  of  warranty — 

Damages. 

The  defendant  delivered  a  piano  to  the  plaintiff  on  a  "  Hire  contract, 
the  price  being  stated  to  be  $500,  payable  by  crediting  $100  on  an  old 
piano  taken  in  exchange,  and  the  balance  of  $400  by  monthly  instal- 
ments, the  plaintiff  giving  a  note  for  the  $400,  payable  by  like  instal- 
ments. The  contract  stated  that  the  defendant  did  "  neither  part  with 
said  piano,"  nor  did  the  plaintiff  "acquire  any  title"  to  it  until  the  note 
was  fully  paid.  Certain  instalments  fell  due  and  payment  was  enforced, 
and  there  were  instalments  in  arrear  when  action  wag  brought.  The 
plaintiff  sued  for  fraudulent  misrepresentations,  and  for  general  dam- 
ages for  breach  of  implied  warranties  ;  the  alleged  misrepresentations 
or  warranties  being  that  the  piano  was  worth  $5(j0  :  that  it  was  a  first 
class  instrument ;  and  as  good  as  any  Steinway  or  Chickering  piano. 
The  jury  found  for  the  plaintiff  with  damages. 

Held^  that  the  plaintiff  could  not  succeed  as  to  the  false  representation, 
for  the  evidence  shewed  that  after  she  discovered  the  piano  was  not  as 
represented,  she  did  not  disaffirm  the  contract,  or  offer  to  return  the 
piano,  but  treated  the  contract  as  subsisting;  nor  could  she  recover  in 
an  action  for  deceit,  for  she  failed  to  show  that  the  defendant  did  not 
believe  the  statements  made  to  be  true,  or  that  they  were  made  reck- 
lessly ;  and  also  no  damages  were  shewn  ;  and  Semhle,  the  statements 
were  such  as  are  properly  styled  simple  commendation. 

Held,  also,  that  as  the  property  had  not  passed,  an  action  for  the  breacht 
of  warranty  would  not  lie.  ' 

This  was  an  action  tried  before  Armour,  J.,  and  a  jury, 
at  St.  Thomas,  at  the  Fall  Assizes  of  1885. 

The  claim  was  for  fraudulent  representations  made  to 
the  plaintiff  on  a  sale  of  a  piano.  The  same  representa- 
tions were  set  up  as  warranties,  and  damages  claimed  for 
alleged  breaches  thereof. 

The  representations  or  warranties  were  : 

1.  That  the  piano  was  worth  $500. 

2.  And  was  a  first-class  instrument. 

3.  And  as  good  as  any  Steinway  or  Chickering  piano. 
The  contract  was  what  is  known  as  a  time  contract,  and 

provided  that  the  defendant  did  "  neither  part  with  the 
said  piano  "  nor  did  the  plaintiff  "  acquire  any  title  "  to  it 
until  the  note  which  was  given  for  the  price  was  fully 
paid ;  and  that  on  default  of  payment  of  the  note  or  any  of 
the  instalments  the  defendant  was  authorized  to  enter  the 
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plaintiff's  premises  and  take  and  move  the  piano  and  col- 
lect all  reasonable  charges  for  its  use. 

The  price,  $500,  was  payable  :  $100  by  an  old  piano 
taken  in  part  payment,  and  the  balance  in  monthly  instal- 
ments, with  interest. 

The  plaintiff  gave  a  note  for  $400,  payable  in  like  instal- 
ments. This  note  was  discounted  with  a  private  banker, 
the  defendant  indorsing  it. 

The  instalments  were  not  met  as  they  fell  due,  and  pay- 
ment of  certain  of  them  was  enforced  in  the  Division  Court ; 
and  at  the  time  of  the  action  there  were  other  instalments 
in  arrear,  as  appeared  from  the  statement  of  defence. 

The  jury  found  for  the  plaintiff,  with  damages. 

In  Michaelmas  Sittings  W.  H.  Meredith,  Q.  0.,  obtained 
an  order  nisi  to  set  aside  the  verdict  and  judgment  for  the 
plaintiff,  and  to  enter  a  non-suit  or  judgment  for  the 
defendant,  upon  the  grounds  :  1.  That  the  alleged  repre- 
tsentations  of  the  defendant  Milligan  did  not  constitute  a 
warranty  or  warranties,  and  were  not  actionable  even  if  true. 
2.  That  the  property  in  the  piano  never  having  passed  to 
the  plaintiff  she  could  not  recover,  and  having  made 
default  in  payment  of  the  instalments  due  upon  it  her 
rights  to  the  piano  were  gone  ;  or  for  a  new  trial  on 
grounds  of  alleged  misdirection  in  the  charge  to  the  jury. 

During  the  same  sittings,  November  2,  1885,  Meredith, 
Q.  C,  and  Cr others,  supported  the  motion.  There  was 
no  evidence  of  fraudulent  representation.  There  must  be 
moral  fraud  :  Jollifie  v.  Baker,  11  Q.  B.  D.  255  ;  Petrie  v. 
Guelph  Lumber  Co.,  11  A.  R  386,  341.  The  statements 
were  made  bond  fide.  There  was  clearly  no  warranty. 
What  was  said  was  merely  sionplex  commendatio.  In  Re- 
gina  v.  Bryan,  1  Dears.  &  B.  C.C.  265,  followed  in  Eegina  v. 
Ardley,  L.  R.  1  C.  C.  R.  801,  it  is  pointed  out  that  when  the 
representation  is  merely  a  va,unting  or  exaggeration  of  the 
value  of  the  article  on  which  the  dealing  is  taking  place  by 
representing  it  to  be  in  quality  equal  to  a  particular  manu- 
facture, this  was  not  indictable ;  and  although  these  were 
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criminal  cases  they  may  be  looked  at  to  shew  the  principles 
are  equally  applicable  to  civil  cases.  See  also  Morrison  v. 
Earls,  0  0.  R.  434  ;  Vernon  v.  Keyes,  12  East  637  ;  Kerr  on 
Fraud,  2nd  ed,,  42,  43,  46.  Under  the  hire-receipt  the 
property  did  not  pass  to  the  plaintiff  until  the  price  was 
paid,  and  when  the  property  has  not  passed  no  action  of 
warranty  for  general  damages  can  be  maintained.  The 
plaintiff"  could  have  rescinded  the  contract  and  have  re- 
covered back  what  she  paid,  but  she  has  affirmed  the  agree- 
ment, and  cannot  sue  now ;  Elphick  v.  Barnes,  5  C.  P.  D. 
321.  This  point  was  decided  in  Bennett  v.  Chatham  Man- 
ujacturing  Co.,  a  nisi  prius  decision  of  Mr.  Justice  Burton 
at  St.  Thomas  in  April,  1884.  The  only  damages  that  could 
be  recoverable  would  be  special  damages:  Church  v.  Abell, 
1  S.  C.  K  442 ;  JSlorthivood  v.  Rennie,  28  C.  P.  202. 

Falconhridge,  Q.  C,  contra.  There  was  clearly  fraudu- 
lent misrepresentation.  There  was  also  breach  of  war- 
ranty. The  case  went  to  the  jury,  and  they  found  for  the 
plaintiff*.  The  defendant  attempts  to  escape  liability  on 
the  warranty  by  setting  up  that  because,  as  he  says,  there 
was  no  sale,  that  is,  because  he  has  guarded  himself  by  the 
terms  of  the  contract  against  the  property  passing,  then 
the  plaintiff"  is  to  be  without  remedy.  There  has  clearly 
been  a  wrong  practiced  on  the  plaintiff,  and  where  there  is 
a  wrong,  there  is  certainly  a  remedy  :  Kerr  on  Fraud,  2nd 
ed.,  44-47;  Addison  on  Torts,  5th  ed.,  674  ;  Wall  v.  Stuhhs, 
1  Madd.  80,  82 ;  Richardson  v.  Dunn,  5  C.  B.  N.  S.  655  ; 
Mallan  v.  Radlof,  17  C.  B.  N.  S.  588. 

December  19,  1885.  Rose,  J. — I  do  not  think  the 
plaintiff  can  succeed  on  the  count  for  fraudulent  misrepre- 
sentation. 

She  is  not  entitled  to  have  the  contract  rescinded,  for 
after  she  discovered,  as  she  alleges,  that  the  piano  was  not 
what  was  represented  she  treated  the  contract  as  existing, 
and  did  not  disaffirm  or  offer  to  return  the  piano.  On  the 
11th  of  March,  1884,  more  than  a  year  after  she  obtained 
the  piano,  she  wrote  to  the  defendant  stating  that  owing 
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to  financial  embarrassment  she  was  unable  to  meet  the 
payments,  and  requesting  him  to  re-sell  the  instrument. 

Nor  is  she  entitled  to  recover  damages  in  an  action  for 
deceit,  for  she  has  not  shown  that  the  defendant  did  not 
believe  the  statements  made  to  be  true,  or  that  the  same 
were  made  recklessly.  (See  Benjamin  on  Sales,  4th  Am., 
ed.,  sec.  694,  and  Joliffe  v.  Baker,  11  Q.  B.  D.  255). 
The  learned  Judge  in  his  charge  does  not  suggest  such 
want  of  belief,  but  leaves  to  the  jury  the  question  solely  as 
to  whether  the  representations  were  true  or  false;  and  states 
the  measure  of  damages  to  be  the  same  as  for  breach  of 
warranty,  i.  e.,  general  damages,  no  special  damage  being 
alleged  or  shewn. 

Moreover,  no  damage  was  shewn  up  to  date  of  the 
action,  for  the  plaintiff  had — including  what  was  allowed 
for  the  old  piano — paid  only  $175,  and  the  piano  at  its 
lowest  price  was  stated  to  be  worth  $200. 

In  order  to  recover  in  an  action  for  deceit  the  misstate- 
ments must  have  been  material.  Without  coming  to  a 
positive  conclusion,  I  am  strongly  inclined  to  believe  that 
the  statements  were  such  as  are  properly  styled  simple 
commendations — the  praise  by  a  vendor  of  the  chattel  of 
which  he  is  endeavoring  to  dispose. 

The  law  on  this  point  may  be  found  in  Schultz  v.  Woody 
6  S.  C.  K  585  ;  Morrison  v.  Earls,  5  0.  K  434,  466-7 
Kerr  on  Fraud,  2nd  ed.,  pp.  42,  43,  46  ;  Benjamin  on 
Sales,  4th  Am.  ed.,  sec.  641. 

I  am  also  of  the  opinion  that  the  action  fails  on  the  war- 
ranty. In  Mr.  Benjamin's  work  above  referred  to,  sec. 
1349,  it  is  stated  that  where  the  property  has  not  passed 
to  the  buyer  he  may  reject  the  goods  if  they  do  not  cor- 
respond in  quality  with  the  warranty;  sec.  1351 — After 
receipt  and  acceptance  he  may  bring  his  action  for  dam- 
ages ;  sec.  1352,  or  may  counter-claim  in  the  vendor's 
action  for  the  price. 

I  have  looked  carefully  at  all  the  authorities  cited  and  re- 
ferred to,  especially  Churchy.  Abell,  1  S.C.  R.  442,  and  ^^fe 
V.  Abell,  11  A.  R.  226,  but  find  nowhere  any  authority  for 
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the  proposition  that  where  the  property  has  not  passed  the 
buyer  may  recover  general  damages,  i.  e.,  the  difference 
between  the  value  of  the  article  contracted  for  and  that 
supplied. 

In  Northwood  v.  Rennie,  28  C.  P.  202,  3  A.  R. 
37,  it  was  held  that  special  damages  could  be  recovered  for 
breach  of  warranty  on  a  conditional  sale.  The  point  was 
not  taken  in  Ellis  v.  Ahell. 

I  have  found  no  case  directly  in  point,  nor  was  any  cited. 
Counsel  referred  to  the  decision  of  Burton,  J.  A.,  at  the 
sittings  of  the  High  Court  at  St.  Thomas  in  April,  1884, 
in  the  case  of  Bennett  v.  Chatham  Manufacturing  Co. 

On  reference  to  that  learned  Judge  I  find  that  it  was 
conceded  by  counsel  in  that  case  that  there  could  be  nd 
recovery  for  breach  of  an  implied  warranty  where  the  prop-l 
erty  had  not  passed,  so  that  he  was  not  called  upon' 
expressly  to  decide  the  question. 

Apart  from  authority,  on  principle,  I  think  the  defend- 
ant's objection  well  taken.    It  would  seem  anomalous  that, 
as  here,  when  the  contract  expressly  provided  that  no 
property  should  pass ;  when  the  instalments  were  in  arrear, 
although  I  do  not  base  my  opinion  on  that  fact;  and  when, 
therefore,  the  vendor  had  the  right  to  re-take  possession, 
there  should  be  a  recovery  of  damages,  being  the  difference 
in  value  between  the  article  contracted  for,  but  to  which 
the  plaintiff  was  not  and  might  never  become  entitled,  and 
the  article  supplied,  to  the  possession  of  which  she  had 
ceased  to  be  entitled.    If  the  payments  were  in  arrear  the 
most  the  plaintiff  could  claim  would  be  that  upon  pay- 
ment of  the  contract  price  she  would  become  entitled  to  be 
put  in  possession  of  such  an  article  as  the  defendant  war- 
ranted the  article  supplied  to  be. 

If  this  action  could  succeed  the  defendant  might,  and 
possibly  would  be  placed,  in  the  position  of  having  allowed 
the  plaintiff  to  have  the  use  of  a  piano  for  more  than  two 
years,  paid  her  $300,  and  received  from  her  less  than  $200,. 
and  be  compelled  to  take  back  the  instrument,  no  longer 
new,  but  second-hand. 

65 — VOL.  X  O.R. 
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It  may  be  said  the  plaintiffs  position  is  a  hard  one  if 
she  is  bound  to  continue  her]payment9  up  to  $500  on  an 
inferior  instrument,  worth  only  $200,  and  waitjuntil  pay- 
ment in  full  to  recover  the  damages  for  the  breach  of  war- 
ranty. The  answer  is,  she  had  her  remedy.  She  might 
have  returned  the  piano  so  soon  as  she  discovered  the 
breach  of  warranty,  that  is,  within  a  reasonable  time  after 
receipt,  or  if  the  facts  warranted  her  in  so  doing,  she 
might  have  had  her  action  for  deceit.  Failing  these,  she 
must  pay  for  the  article  and  bring  her  action  for  the 
breach,  or  possibly  plead  the  breach  in  answer  to  an  action 
for  the  price.  What  her  position  in  this  case  may  be  with 
reference  to  raising  such  a  defence  in  an  action  by  the 
endorsee  of  the  note  I  have  not  considered. 

The  effect  of  discounting  the  note  on  the  rights  of  the 
vendor  is  discussed  in  Mason  v.  Bickle,  2  A.  R.  291. 

On  the  whole  I  am  of  the  opinion  that  the  order  nisi 
must  be  made  absolute  to  set  aside  the  verdict  and  judg- 
ment for  the  plaintiff,  and  to  enter  a  judgment  as  of  non- 
suit for  the  defendant,  with  costs  of  trial  and  of  this 
motion ;  but  without  prejudice  to  the  plaintiff's  right  to 
bring  a  new  action  when  she  has  paid  the  purchase 
money,  if  she  be  so  advised. 

Camerox,  C.  J.,  and  Galt,  J.,  concurred. 


Order  absolute. 


DEMOREST  V.  GRAND  JUNCTION  R.  W.  CO.  515 


[CHANCERY  DIVISION.] 

Demorest  V.  The  Grand  Junction  Railway  Company 

ET  AL. 

Arbitration — Compensation  for  land  taken  hy  Railway  Company — Issue — 
Pleadings — Fixing  day  for  making  award — 4^  Vic.  ch.  9,  sec.  9,  sub- 
sec.  n/iD.) 

J),  brought  an  action  to  compel  a  railway  company  to  arbitrate  to  ascer- 
tain the  value  of  certain  land  taken  for  the  purposes  of  the  railway 
company,  and  after  the  service  of  the  writ  the  company  served  a  notice 
to  arbitrate,  and  after  arbitration  an  award  was  made  by  two  of  the 
arbitrators,  but  was  subsequently  set  aside  by  the  Court  as  invalid. 
D.  then  proceeded  with  his  action,  and  the  railway  company  pleaded  that 
the  arbitrators  had  fixed  a  time  for  the  making  of  the  award,  but  did 
not  make  any  within  the  time  limited,  and  did  not  enlarge  the  time, 
and  that  therefore  the  sum  of  $400  offered  by  the  railway  company 
before  proceedings  taken  had  become  the  amount  of  the  compensation. 

The  learned  Judge  found  on  the  evidence  that  no  time  had  been  fixed  by 
the  arbitrators  for  making  the  award. 

Held,  that  as  the  parties  by  their  pleadings  had  placed  themselves  upon  an 
issue  as  to  whether  the  arbitrators  had  fixed  a  time  or  not,  and  as  that 
issue  was  found  in  favor  of  the  plaintiff,  the  sum  of  $400  offered  had 
not  become  the  compensation  to  be  x)aid,  and  a  reference  back  was 
ordered. 

This  was  an  action  brought  by  Burnham  G.  G.  Demorest 
.against  the  Grand  Junction  Railway  Company,  amalgam- 
ated with  the  Midland  Railway  Company  of  Canada,  and  the 
Midland  Railway  Company  of  Canada,  to  compel  the  defen- 
dants to  pay  for  certain  land  which  the  Grand  Junction 
Railway  Company ^had  taken  for  their  right  of  way. 

The  plaintiff's  statement  of  claim  set  out  the  taking  of 
the  land,  and  alleged  that  no  arbitration  had  taken  place, 
and  no  payment  had  been  made  for  the  same. 

The  defendants'  statement  of  defence  denied  the  truth  of 
the  allegations  in  the  statement  of  claim,  and  alleged  the 
service  on  the  plaintiff  of  a  notice  to  arbitrate  and  an  offer 
of  $400  as  compensation :  that  arbitration  proceedings  were 
had,  and  three  arbitrators  appointed  who  fixed  a  day  for 
making  their  award,  but  made  no  award  before  the  said 
day  so  fixed,  and  did  not  enlarge  the  time  for  making  their 
said  award :  that  by  reason  of  such  day  being  passed,  and 
no  legal  award  having  been  made,  the  said  sum  of  S400 
so  offered  had  become  the  amount  which  the  plaintiff  must 
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accept ;  and  alleged  a  tender  and  willingness  to  pay  the 
$400  and  interest. 

The  plaintiff's  reply  denied  that  the  arbitrators  fixed  a 
day  for  making  their  award,  and  admitted  that  an  award, 
or  what  purported  to  be  an  award,  had  been  made,  but 
upon  the  plaintiff's  motion  it  had  been  set  aside,  and  there- 
upon and  after  the  execution  of  the  said  award  the  said 
arbitrators  were  functus  officio  ;  and  that  the  plaintiff  had 
requested  the  defendants  to  conclude  the  matter  by  arbi- 
tration, but  the  defendants  refused  to  do  so ;  and  that  the 
sum  tendered  was  wholly  inadequate  for  the  plaintiff's 
just  claim. 

The  action  was  tried  at  the  sittings  held  at  Belleville  on 
October  8th,  1885,  before  Ferguson,  J. 

The  facts  are  fully  set  out  in  the  judgment. 

Cassels,  Q.C.,  and  Skinner,  for  the  plaintiff.  The  setting- 
aside  of  the  award  did  not  renew  the  authority  of  the 
arbitrators.  When  the  reference  is  ineffectual,  it  is  the 
same  as  if  there  had  been  no  award:  Russell  on  Awards, 
6th  ed.,  144-724 ;  Hall  v.  Pickering,  40  Maine  548  ;  Grim- 
shawy,  The  Grand  Trunk  B.  W.  Co.,  19  U.  C.  R.  493 ;  In 
re  Jlorton  dc  Adamson  and  Canada  Central  R.  W,  Co.,  45 
TJ.  C.  R.  141.  Sub-sec.  13  of  sec.  20,  K  S.  0.  c.  165,  does 
not  apply  because  the  County  Judge  did  not  appoint  an 
arbitrator,  and  no  day  was  fixed  for  the  making  of  the 
award.  The  proceedings  were  not  taken  under  the  Do- 
minion Act.  The  statute  should  be  strictly  construed,  that 
is,  the  Court  should  be  careful  to  see  that  all  the  facts 
required  occurred  :  Malloch  v.  The  Grand  Trunk  R.  W., 
6  Gr.  348  ;  Scanlon  v.  The  London  and  Port  Stanley 
R.  W.  Co.,  23  Gr.  559 ;  Edwards  v.  The  Ontario  and  Quebec 
R.  W.  Co.*  The  plaintiff  simply  asks  for  an  order  that  the 
defendants  be  compelled  to  arbitrate. 

Bell,  Q.  C,  and  W.  H.  Biggar,  for  the  defendants.  This 
action  was  brought  to  compel  the  giving  of  the  notice  to 

*Not  reported.  Tried  at  Peterborough  before  Ferguson,  J.,  on  April 
9th,  1884. 
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arbitrate.  What  was  called  for  by  the  writ  has  been  done, 
.and  the  notice  is  sufficient,  and  what  the  plaintiff  now 
claims  is  for  something  that  arose  after  action  brought. 
"The  present  arbitration  is  still  pending :  In  re  Horton  & 
Adamson  and  The  Canada  Central  R.  W.  Co.,  45  U.  C.  R. 
141.  The  sum  offered  by  the  defendants  is  now  the  sum 
that  the  plaintiffs  are  bound  to  accept. 
Cassels,  Q.  C,  in  reply. 

After  the  argument  counsel  for  all  parties  arrived  at  an 
.agreement  which  the  learned  Judge  took  down  in  the  fol- 
lowing words : 

"Agreement. 

"  The  parties  now  agree  that  I  shall  determine  whether 
►or  not  the  S400  has  become  the  absolute  sum.  If  I  deter- 
mine that  it  has,  the  order  may  be  made  for  the  payment 
of  it.  If  I  am  of  the  opinion  that  it  has  not,  then  the 
.arbitration  shall  go  on  under  the  original  notice,  and  in 
-either  event  I  am  to  dispose  of  the  costs  of  this  suit.  The 
meaning  is  that  the  reference  go  back  to  the  same  three 
arbitrators,  and  with  the  same  evidence  if  they,  the  arbi- 
trators, or  a  majority  of  them,  see  fit  to  proceed  upon  the 
same  evidence." 

December  16th,  1885.  Ferguson,  J. — The  action,  as 
appears  by  the  record,  is  against  the  Grand  Junction  Rail- 
way Company  amalgamated  in  the  Midland  Railway 
Company  and  the  Midland  Railway  Company  of  Canada. 
It  was  commenced  on  the  81st  day  of  January,  1884,  and 
is  (to  put  it  shortly)  for  the  purpose  of  compelling  the 
defendants  to  proceed  to  an  arbitration  in  respect  of 
certain  lands  taken  by  them  for  the  purposes  of  the  rail- 
way, and  damages  pursuant  to  the  provisions  of  the 
Railway  Acts  in  that  behalf. 

After  the  issue  of  the  writ  the  defendants  gave  notice 
under  the  provisions  of  the  statute,  the  parties  proceeded 
to  an  arbitration,  an  award  was  signed  by  two  of  the  arbi- 
trators, but  the  third  arbitrator  refused  to  execute  it,  or  at 
sXl  events,  it  was  not  signed  by  him.    This  so  called  award 


518 


THE  ONTARIO  REPORTS,  1885. 


was  subsequently  set  aside  as  invalid  by  an  order  of  the 
Court  made  on  December  19th,  1884<,  after  which  the 
plaintiff  proceeded  in  the  action,  the  statement  of  claim 
being  delivered  on  January  20  th,  1885. 

There  might  have  been  some,  now  unnecessary,  trouble,, 
had  it  not  been  for  an  agreement  between  counsel  at  and 
near  the  close  of  the  trial,  which  was  that  I  should  deter- 
mine whether  or  not  the  sum  that  had  been  offered  by  the 
defendants  ($400)  to  the  plaintiff  before  any  proceedings 
had  been  commenced,  and  as  I  understood  under  the  pro- 
visions of  the  statutes,  had,  upon  the  facts  and  under  the 
circumstances,  become  the  amount  of  the  compensation  to 
be  paid  by  the  defendants  to  the  plaintiff,  that  if  I  should 
be  of  the  opinion  that  this  sum  had  become  the  amount 
so  to  be  paid,  then  that  I  should  pronounce  an  order  or 
judgment  for  the  payment  of  it.  But,  if  I  should  be  of 
the  opinion  that  this  sum  had  not  become  the  amount  so 
to  be  paid,  then  that  there  should  be  an  arbitration,  or 
rather  that  the  arbitration  should  proceed  under  the  origi- 
nal notice  of  the  same  given  by  the  defendants, the  reference 
being  to  the  same  three  arbitrators,  and  that  they  should 
proceed  upon  the  same  evidence  that  they  had  taken  in 
the  former  abortive  arbitration  if  they,  the  arbitrators,  or 
a  majority  of  them,  should  see  fit  to  proceed  upon  that 
evidence,  and  that  in  either  event  I  should  dispose  of  the 
costs  of  this  suit. 

There  was  some  discussion  at  the  trial  as  to  whether  the 
Railway  Acts  of  Ontario  or  those  of  the  Dominion  applied 
to  the  case.  After  looking  at  the  statutes  and  the  cases 
referred  to  by  counsel,  I  am  of  the  opinion  that  the 
Legislation  of  the  Dominion  of  Canada  is  that  which  is 
applicable.  See  the  remarks  of  the  Chancellor  in  Darling 
V.  The  Midland  R.  W.  Co.,  11  P.  R.  33.  The  application 
before  Chief  Justice  Cameron,  10  P.  R.  73,  appears  to  have 
been  prior  in  date  to  the  passing  of  46  Vict.  ch.  24,  (D.) 

The  enactment  on  which  the  defendants  must,  in  my 
opinion,  rely  to  support  their  contention  on  this  subject  i» 
the  Act  of  the  Dominion  Parliament  42  Yict.  ch.  9,  see.  9, 
sub-sec.  21,  which  is  as  follows : 
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"  A  majority  of  the  arbitrators  at  the  first  meeting  after 
their  appointment,  or  the  sole  arbitrator,  shall  fix  a  day  on 
or  before  which  the  award  shall  be  made,  and  if  the  same 
is  not  made  on  or  before  such  day,  or  some  other  day  to 
which  the  time  for  making  it  has  been  prolonged,  either 
by  consent  of  the  parties,  or,  by  resolution  of  the  arbitra- 
tors, then,  the  sum  offered  by  the  company  as  aforesaid, 
shall  be  the  compensation  to  be  paid  by  them." 

Mr.  Lazier,  one  of  the  arbitrators  who  was  called  by  the 
plaintiff',  says  that  the  arbitrators  were  sworn  and  professed 
to  act  under  the  Ontario  Statute,  and  that  he  did  not  kno  w 
anything  of  the  Dominion  Act.  He  says  they  appointed 
a  time  to  meet  and  consider  what  the  award  should  be, 
but  this  was  after  the  evidence  had  all  been  given.  He 
says  there  was  no  time  fixed  before  which  the  award 
should  be  made  that  he  knew  of,  or  was  a  party  to. 

Mr.  Robert  Gordon,  another  of  the  arbitrators  who  was 
called  by  the  defendants,  says  that  they  did  agree  upon  a 
day  that  they  would  meet  together  and  make  their  award. 
On  cross-examination,  however,  he  says  that  there  was 
just  an  appointment  of  a  time  when  they  would  meet  and 
discuss  the  evidence.  Both  witnesses  were,  I  think,  quite 
candid,  and  when  Mr.  Gordon  is  properly  understood,  I 
think  he  does  not  disagree  from  what  Mr.  Lazier  says,  and, 
I  think  it  quite  clear  that  no  day  was  fixed  before  which 
the  award  should  be  made,  and  I  think  there  is  no  evidence 
whatever  to  shew  that  the  arbitrators  did,  at  the  first 
meeting  after  their  appointment,  fix  a  day  on  or  before 
which  the  award  should  be  made. 

The  defendants  in  their  statement  of  defence  plead  that 
pursuant  to  the  statutes  in  that  behalf,  the  arbitrators  did 
fix  a  day  for  making  their  award,  but  failed  to  make  any 
legal  award  on  or  before  the  said  day,  and  that  they  did 
not  on  or  before  the  said  day,  or  at  any  time  enlarge  the 
time  for  making  their  award. 

The  plaintiff*  by  his  reply  denies  the  allegation  that  the 
arbitrators  fixed  a  day  for  making  their  award.  An  issue 
is  thus  raised,  the  finding  upon  which  must  undoubtedly 
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"be  in  favour  of  the  plaintiff.  The  words  used  in  sub-sec. 
21,  above  mentioned,  are:  "A  majority  of  the  arbitrators 
at  the  first  meeting  after  their  appointment  *  *  shall 
fix  a  day."  The  Interpretation  Act  31  Vict.  ch.  1,  sec.  6, 
sub-sec.  3,  (D)  says  that  the  word  "shall"  is  to  be  construed 
as  imperative,  and  the  word  "may,"  as  permissive. 

Sub- section  21,  aforesaid,  provides  that  if  the  same  (the 
award)  is  not  made  on  or  before  such  day,  (the  day  so 
fixed)  or  some  other  day  to  which  the  time  for  making  it 
had  been  prolonged,  *  *  then  the  sum  offered  by  the 
company  as  aforesaid,  shall  be  the  compensation  to  be  paid 
by  them.  But  the  sub-section  does  not  say  that  if  the 
arbitrators  shall  not,  at  their  first  meeting,  &c.,  have  fixed 
a  day  on  or  before  which  the  award  shall  be  made,  the 
sum  offered  by  the  company  as  aforesaid,  shall  be  the  com- 
pensation to  be  paid  by  them,  or  that  in  such  a  case  this 
shall  be  the  effect  of  the  omission  to  fix  the  day  at  the 
time  designated.  The  omission  might  have  some  other 
disastrous  effect  differing  from  the  effect  mentioned  in 
the  sub-section.  However  this  may  be,  I  do  not  think  I 
am  absolutely  driven  to  decide  it,  for  the  parties  have,  by 
their  pleadings,  placed  themselves  upon  an  issue  on  the 
subject  which  they  considered  the  material  one,  and  which 
I  have  found  in  favour  of  the  plaintiff,  and  besides,  the 
fact  that  the  arbitrators  had  not  at  the  first  meeting 
appointed  a  day  for  making  their  award  was  known  to 
the  parties,  and  they  nevertheless  proceeded  with  the  arbi- 
tration to  the  end  thereof,  with  the  statute  book  before 
them  making  this  provision  on  the  immediate  subject. 

Again,  a  party  pleading  is  bound  to  state  the  facts  on 
which  he  relies  for  his  case  or  defence.  The  issue  raised 
is  found  for  the  plaintiff,  and  no  amendment  was  asked. 

I  am  of  the  opinion  that  it  has  not  been  made  to  appear 
that  the  sum  offered  by  the  defendants  (the  $400)  has 
become,  or  is  the  compensation  to  be  paid  by  them,  and  I 
think  that,  in  accordance  with  the  agreement  above  set 
forth,  the  matter  in  difference  should  be  referred  back  to 
the  same  arbitrators,  and  that  they  may  proceed  upon  the 
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-evidence  that  was  taken  before  them  upon  the  former  arbi- 
tration, if  they,  or  a  majority  of  them,  see  fit  so  to  do. 
And  after  some  hesitancy  I  am  of  the  opinion  that  as  the 
plaintiff  has  succeeded  in  respect  of  the  substantial  con- 
tention, he  should  be  paid  his  costs  of  the  action  by  the 
■defendants. 

Judgment  accordingly, 
G.  A.  B. 


[CHANCERY  DIVISION.] 

In  re  Honsberger. 
Honsberger  v.  Kratz. 

Interest  chargeable  against  executors — Gradation  according  to  conduct — Com- 
mission— Costs — Allowance  on  moneys  received  pendente  lite. 

The  English  Rules  regulating  the  award  of  interest  against  executors  and 
trustees  may  be  approximated  in  this  Province  (I)  By  charging  an  exe- 
cutor who  negligently  retains  funds  which  he  should  have  paid  over  or 
made  productive  for  the  estate,  at  the  statutory  rate  of  6  per  cent :  (2) 
By  charging  him  who  has  broken  his  trust  by  using  the  money  for  his 
own  purposes  (though  not  in  trade  or  speculation)  at  such  a  rate  of 
interest  as  is  the  then  current  value  of  money ;  and  (3)  By  charging 
him  who  makes  gain  out  his  trust  by  embarking  the  money  in  specula- 
tive or  trading  adventures  with  the  profits  or  with  compound  interest, 
as  the  case  may  be. 

The  executors  in  this  case  kept  considerable  and  constantly  increasing 
balances  in  their  hands  from  year  to  year,  and  allowed  the  acting  execu- 
tor to  use  the  money  as  he  pleased.  It  was  not  proved  that  any  profit 
was  made  out  of  it,  and  no  special  evidence  was  given  to  shew  what 
the  current  rate  of  interest  during  that  period  was  ;  but  the  notes 
and  mortgages  held  by  the  executors  bore  interest  for  the  most  part  at 
6  per  cent.  The  Master  charged  the  executors  with  interest  at  6  per 
cent  per  annum,  with  annual  rests  upon  moneys  in  their  hands  belong- 
ing to  the  estate,  and  allowed  them  the  usual  commission  and  costs.  On 
an  appeal  from  the  report  of  the  Master,  it  was 

Heldy  that  the  interest  should  be  charged  at  6  per  cent.,  but  that  the 
awarding  of  compound  interest  was  opposed  to  the  spirit  of  the  decision 
in  Inglis  v.  Beaty,  2  A.  R.  453,  and  could  only  be  upheld  as  being  in 
the  nature  of  a  penalty  imposed  on  the  executors. 

Held,  also,  that  the  executors  were  entitled  to  their  costs,  because  the 
action  was  not  occasioned  by  their  misconduct ;  but  they  were  dis- 
allowed the  costs  of  such  part  of  the  enquiry  as  was  caused  by  the 
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misapplication  of  the  funds  or  their  failure  to  make  reasonably  accurate 
entries  of  their  dealings  with  the  estate. 
The  taking  of  administration  proceedings  does  not  deprive  executors  of 
their  functions  or  even  suspend  them,  and  a  reasonable  allowance  should 
made  for  moneys  received  pendente  lite. 

This  was  an  appeal  from  the  report  of  the  Master,  at 
St.  Catharines. 

The  action  was  brought  for  the  administration  of  the 
estate  of  Christian  Honsberger  and  on  the  reference 
amongst  other  things  the  Master  found  as  follows  : 

"  Shortly  after  proving  the  will  of  the  testator  and  soon 
after  his  death,  the  three  executors,  who  were  men  of  fair 
intelligence,  appointed  one  of  their  number,  the  defendant 
Jacob  Kratz,  to  be  the  acting  executor  of  the  estate,  and 
that  although  the  said  Jacob  Kratz  kept  a  book  in  which 
he  professed  to  record  the  receipts  and  disbursements  con- 
nected with  the  estate  in  the  usual  course  of  business,  yet 
the  said  Jacob  Kratz  failed  to  make  such  accurate  entries 
in  said  book  of  said  receipts  and  disbursements  as  it  was 
his  duty  to  have  done,  by  reason  whereof  the  expense  of 
taking  the  accounts  under  the  administration  order  herein 
has  been  increased  :  that  the  plaintiff  filed  a  surcharge  and 
falsification  of  the  accounts  filed  by  the  defendants,  seeking 
to  charge  the  defendants  with  various  items  of  receipts 
over  and  above  what  was  admitted  by  the  accounts,  and 
to  falsify  payments  as  charged  in  said  accounts  and  that 
the  estate  was  benefited  therefrom  to  the  extent  of  $1000: 
that  the  said  Jacob  Kratz  received  large  sums  of  money 
from  time  to  time  on  account  of  said  estate  more  than 
sufl&cient  to  meet  the  immediate  requirements  of  the  estate 
and  he  kept  no  bank  account,  nor  did  he  deposit  the 
moneys  of  the  estate  in  any  safe  place  of  deposit  until 
after  the  commencement  of  this  action,  nor  did  he  invest 
any  of  the  moneys  of  the  estate,  but  on  the  contrary  the 
said  Jacob  Kratz  from  time  to  time  and  at  all  times  during 
his  executorship  retained  and  used  a  portion  of  the  moneys 
of  the  said  estate  for  his  own  purposes  without  indemnity 
to  the  said  estate  therefor,  and  it  has  been  proven  before 
me  that  he,  the  said  Jacob  Kratz,  advised  with  his  co- 
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defendant,  Abraham  Martin,  who  was  cognizant  of  at  least 
one  sum  of  $1,326  being  so  used  by  the  said  Jacob  Kratz 
upon  one  occasion  *  *  out  of  the  moneys  of  the  said 
estate  ;  but  that  the  said  Abraham  Martin  did  not  demand 
or  insist  upon  security  being  given  for  said  last  mentioned 
sum  and  that  as  a  fact  security  was  not  given  therefor  nor 
was  the  said  amount  repaid  to  the  said  estate  up  to  the 
time  the  administration  order  herein  was  issued :  that 
while  large  sums  of  money  belonging  to  said  estate  were 
being  retained  and  used  by  the  said  Jacob  Kratz  as  stated 

*  *  interest  was  accruing  on  past  due  notes  of  the  testa- 
tor and  other  claims  against -  the  testator  bearing  interest 
and  that  nothing  was  paid  or  offered  in  payment  of  the 
legacies  mentioned  in  the  will  of  the  testator  by  the  defen- 
dants :  that  in  taking  the  accounts  of  the  said  defendants 
I  have  *  *  charged  the  said  defendants  with  interest 
at  six  per  cent,  per  annum,  with  annual  rests  upon  moneys 
in  their  hands  belonging  to  said  estate  *  *  and  that 
such  interest  amounts  to  the  sum  of  $1,997,  and  I  have 
allowed  to  the  said  defendants  their  usual  commission  for 
their  services  as  executors  of  said  estate :  that  I  have  allowed 
to  the  said  defendants   their  costs. 

From  this  report  the  executors  appealed  on  the  follow- 
ing grounds : 

1.  That  the  said  Master  should  not  have  taken  the 
accounts  against  them  with  rests. 

2.  That  the  said  Master  should  not  have  charged  them 
with  interest  upon  the  balances  in  their  hands  during  their 
administration  of  the  estate  except  upon  a  sum  of  $1,326, 
which  the  defendant  Kratz  admitted  having  applied  to  his 
own  use  as  upon  a  loan  from  the  estate. 

3.  That  the  Master  should  have  allowed  them  commis- 
sion on  the  sum  of  $3,812  paid  in  pending  the  proceedings 
and  upon  the  sum  of  $1,997  which  was  the  amount  charged 
to  them  by  the  Master  for  interest  upon  balances  in  their 
hands. 

The  plaintiff  gave  notice  of  cross  appeal  on  the  allow- 
ance to  the  executors  by  the  Master  of  their  costs  and 
commission. 
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The  appeals  came  on  for  argument  on  October  22nd,  1885, 
before  Boyd,  C. 

W.  H.  P.  Cleraent  and  Collier,  for  the  executors.  There 
is  no  evidence  that  Kratz  used  any  of  the  money  in  trade. 
The  failure  to  pay  the  legacies  arose  because  because  the 
time  had  not  arrived  when  they  should  be  paid,  and  no 
monies  of  the  estate  were  available,  therefore  no  interest 
should  be  charged  against  the  executors  :  Boys'  Home,  <J&c., 
of  Hamilton  v.  Lewis,  4  O.  R  18  ;  Davenport  v.  Stafford, 
14  Beav.  319;  Williams  on  Executors,  8th  ed.  1851; 
Blogg  V.  Johnston,  L.  R  2  Ch.  225  ;  Jones  v.  Morrall,  2 
Sims.  N.  S.  241 ;  Inglis  v.  Beaty,  2  A.  E.  453 ;  Burdick  v. 
Garrick,  L.  R  5  Ch.  243.  Commission  should  be  allowed 
on  moneys  paid  to  executors  pending  action  where  they 
received  mortgage  moneys,  gave  discharges  and  were  ready 
at  any  time  to  pay  into  court :  Simpson  v.  Horn,  28  Gr.  1. 

McClive,  for  Susan  Honsberger.  There  is  no  question 
as  to  the  interest  charged  on  $1,356  spent  by  Kratz  for  a 
farm,  for  if  he  gave  a  mortgage  on  it  he  would  have  had 
to  pay  interest  on  the  mortgage.  The  Master  has  properly 
taken  the  accounts  with  rests  and  charged  the  other 
amounts  of  interest.  I  refer  to  Wiard  v.  Gable,  8  Gr.  458 ; 
Smith  V.  Boe,  11  Gr.  312 ;  Small  v.  Eccles,  12  Gr.  41. 

Hoyles  and  Ingersoll,  for  the  plaintiff'.  The  evidence 
shews  there  was  a  clear  breach  of  trust  in  dealing  with  the 
funds  :  Williams  on  Executors,  8th  ed.,  1852;  Mousleyv. 
Carr,  4  Beav.  49.  Interest  at  the  higher  rate  of  5  per 
cent,  is  allowed  in  England  even  where  there  is  no  mis- 
conduct :  Be  John  Jones — Jones  v.  Searle,  49  L.  T.  N.  S.  91, 
decided  by  Bacon,  V.  C. ;  Gilroy  v.  Stephen,  SO  W.  R. 
745,  Fry,  J. ;  Price  v.  Price,  42  L.  T.  N.  S.  626.  Inglis 
V.  Beaty,  supra,  is  a  case  where  the  defendant  believed 
he  was  entitled  to  use  the  moneys,  and  did  not  think  he 
was  committing  a  breach  of  trust.  See  also  Jones  v. 
Foxall,  15  Beav.  388  ;  Williams  v.  Powell,  ib.  468  ; 
WalrondY.  Walrond,  29  Beav.  586;  S iva field  y.  Nelson, 
W.  N.  (1876)  255;  Norris  v.  Wright,  14  Beav.  291; 
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Locldiart  v.  Reilly,  1  DeG.  &  J.  476.  The  executors 
should  not  get  costs,  it  was  their  misconduct  that  caused 
the  proceedings.  The  accounts  were  inaccurate  as  delivered 
to  the  heirs,  and  even  as  brought  into  the  Master's  office  : 
Smith  V.  Roe,  11  Gr.  314  ;  Kennedy  v.  Pingle,  27  Gr. 
305.  No  commission  should  be  allowed  :  Siveivright  v.  Leys, 
28  Gr.  498  &  1  0.  R.  378.  The  money  paid  in  pendente 
lite  was  paid  in  by  consent  and  arrangement  of  all  the 
parties. 

Clement,  in  reply.  The  books  kept  were  fairly  well 
kept  for  fifteen  years.  There  were  no  intentional  mistakes 
in  the  entries  but  mere  blunders  and  no  profit  was  made 
by  Kratz  out  of  the  money  with  which  the  farm  was  pur- 
chased. As  to  the  question  of  costs.  The  suit  was 
necessitated  by  the  death  of  one  of  the  daughters.  The 
usual  praecipe  decree  w^as  taken  out  and  no  charges  of 
misconduct  were  made  against  the  executors.  They  were 
asked  for  an  account  and  at  once  furnished  it. 

October  22,  1885.  Boyd,  C. — The  more  modern  rules 
developed  in  the  English  Courts  regulating  the  award  of 
interest  against  executors  and  trustees  appear  to  proceed 
upon  these  main  lines  :  (1)  When  the  money  is  kept  in 
the  executors  hands  without  suflicient  excuse,  the  offence 
is  deemed  an  act  of  negligence,  and  the  usual  Court  rate 
of  interest  will  be  charged  at  four  per  cent.  (2)  When 
the  executors  are  not  only  negligent  but  commit  an  act  of 
misfeasance  by  expending  the  funds  for  their  own  benefit 
or  in  any  other  way  use  them,  the  higher  rate  of  five  per 
cent,  will  be  charged.  (3)  If  the  act  of  misfeasance  is  of 
such  a  character  as  to  lead  to  the  conclusion  that  more 
than  this  rate  of  interest  has  been  made  out  of  the  money 
as  for  instance  if  it  is  employed  in  ordinary  trade  or  in 
speculation  the  beneficiaries  will  be  allowed  the  option  of 
either  having  an  account  of  the  profits  or  having  the 
interest  taken  with  rests :  Burdick  v.  Garrick,  L.  R.  5  Ch. 
241  ;  Liquidators  of  Imperial  dx.  Association  v.  Coleman, 
L.  R.  6  H.  L.  209.    The  latest  English  rules  of  decisions  were 
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in  effect  adopted  by  our  Court  of  Appeal  in  Inglis  v.  Beaty, 
2  A.  R.  453,  and  the  result  has  been  to  modify  some  of  the 
earlier  decisions  on  questions  of  interest  in  the  reports.  It  is 
ver}^  distinctly  laid  down  that  the  punitive  element  in 
awarding  interest  is  now  to  be  discarded  and  the  compen- 
satory principle  is  declared  to  be  that  which  governs ; 
Gilroy  v.  Stephen,  30  W.  R.  745 ;  Re  Jones,  49  L.  T.  N.  S. 
91 ;  Price  v.  Price,  42  L.  T.  N.  S.  626. 

The  gradation  recognized  in  English  practice  may,  how- 
ever be  approximated  here  in  some  such  way  as  this  :  by 
charging  an  executor  who  negligently  retains  funds  which 
he  should  have  paid  over  or  made  productive  for  the  estate 
at  the  statutory  rate  of  six  per  cent. ;  by  charging  him 
who  has  broken  his  trust  by  using  the  moneys  for  his  own 
purposes  (though  not  in  trade  or  speculation)  at  such  a  rate 
of  interest  as  is  the  then  current  value  of  money ;  and  by 
charging  him  who  makes  gain  out  of  his  trust  by  embark- 
ing the  money  in  speculation  or  trading  adventures,  with 
the  profits  or  with  compound  interest,  as  the  case  may  be. 

The  evidence  in  this  case  shews  that  the  executors  not 
only  kept  considerable  and  constantly  increasing  balances 
in  their  hands  from  year  to  year,  but  also  allowed  the 
acting  executor  to  use  that  money  as  he  pleased.  It  was 
not  employed  in  trade  nor  is  it  proved  that  any  profit  was 
made  out  of  it.  There  is,  however,  no  special  evidence  to 
shew  what  were  the  current  rates  of  interest  during:  the 
this  period,  it  appears  that  the  notes  and  mortgages 
held  by  the  executors  bore  interest  for  the  most  part  at 
six  per  cent.  If  any  evidence  had  been  given  that  money 
was  worth  more  than  this,  I  should  have  charged  the 
executors  at  the  higher  rate  but  at  present  I  see  no  safe 
ground  on  which  to  place  the  interest  at  more  than  six  per 
cent,  yearly.  Some  of  the  earlier  authorities  might  have 
warranted  the  Master  in  awarding  compound  interest,  but 
I  think  that  such  a  charge  is  opposed  to  the  spirit  of  the 
decision  in  Inglis  v.  Beaty,  supra,  and  could  only  be 
upheld  as  being  in  the  nature  of  a  penalty  imposed  on  the 
executors. 


X.] 


RE  HONSBERGER. 


527 


Interest  should  begin  to  run  at  six  per  cent,  on  the 
sums  in  the  executors  hands  from  the  close  of  1871,  when 
there  was  a  balance  of  $686  on  hand,  which  appears  not 
to  have  been  even  partially  applied  in  paying  debts  for 
many  months. 

As  to  costs,  the  Master  was  to  some  extent  right  in  tax- 
ing costs,  but  the  executors  should  not  get  their  full  bill 
as  allowed.  They  should  get  costs,  because  the  action  was 
not  occasioned  by  their  misconduct  or  failure  to  account, 
but  their  wrongdoing  in  the  mis-user  of  the  funds  is  but 
partially  remedied  by  the  imposition  of  interest,  therefore 
they  should  not  get  the  costs  of  such  part  of  the  enquiry 
as  grew  out  of  their  misapplication  of  the  funds.  Neither 
should  they  get  such  costs  as  have  been  occasioned  by  their 
failure  to  make  reasonably  accurate  entries  of  their  deal- 
ings with  the  estate.  The  Master  certifies  that  the  pro- 
ceedings were  lengthened  and  the  expense  increased  on  his 
account.  This  is  not  punishing  them  for  not  being  skilled 
book-keepers,  but  it  is  only  just  to  withhold  from  them 
costs  incurred  by  their  failure  to  set  down  with  dates 
moneys  received  and  paid,  which  the  acting  cKecutor 
undertook  to  do,  and  which  he  could  easily  have  done 
had  he  acted  with  ordinary  care. 

To  whatever  extent  the  expense  in  the  Master's  office 
has  been  increased  by  misconduct  and  by  inaccurate  and 
omitted  entries — if  J,  or  J,  or  Jth,  or  as  it  may  be — a 
corresponding  reduction  should  be  made  from  the  costs  as 
taxed  to  the  executors.  The  Master  may  certify  as  to  this 
proportion  if  the  parties  desire  it,  or  it  may  go  to  the 
taxing  officer. 

I  see  no  grounds  for  interfering  with  the  allowance  of 
compensation  to  the  executors  :  Sivew right  v.  Leys,  1  O 
R  378.  Their  services  were  of  value  to  the  estate  and  no 
loss  will  arise  attributable  to  them,  as  they  are  prepared 
to  pay  what  is  against  them  into  Court.  Some  small  sum 
for  commission  should  be  allowed  in  respect  of  the  moneys 
received  by  them  pendente  lite,  say  about  $50  in  all.  The 
taking  of  proceedings  to  administer  does  not  deprive  them 
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of  their  functions  as  executors,  or  even  suspend  them. 
Money  paid  to  them  thereafter  is  of  the  same  character  as 
money  paid  to  them  before  action  and  on  both  a  sum  for 
compensation  should  be  allowed,  unless  special  reasons 
exist  for  disallowing  it  on  what  was  received  after  action. 
None  such  appear  in  this  case  :  Berry  v.  Gibbons,  L.  R.  8 
Ch.  747  ;  MDermot  v.  OVonor,  Ir.  K  10  Eq.  352. 

The  parties  may  have  the  account  modified  on  the  foot- 
ing of  this  judgment  before  the  Registrar,  but  if  any  one 
wishes  a  reference  back  to  the  Master  it  may  be  ordered 
without  costs. 

As  success  is  divided  on  the  appeal  and  cross  appeal  I 
think  it  better  not  to  award  any  costs  than  to  apportion 
them. 


X.] 


RE  MONTEITH. 


529 


[CHANCERY  DIVISION.] 


Re  Monteith. 


Merchants  Bank  et  al.  v.  Monteith. 


Administration — Banks —  Warehouse  receipts —  Warehouseman  taking  posses- 
sion of  goods — Creditors  without  execution — Estoppel — Bights  of  personal 
representative — Corroborative  evidence — 43  Vic.  ch.  22,  sec.  7.  {D.) 

In  proceedings  taken  in  the  Master's  Office  to  administer  the  estate  of  M. 
which  was  insolvent,  the  M.  and  D.  banks  brought  in  their  claims  as 
creditors.  Other  creditors  opposed  these  claims  on  the  grounds  that 
the  banks  had  been  paid  large  sums  in  reduction  of  their  debts  by^ 
assets  of  the  deceased,  which  they  had  taken  after  his  death  and  before 
administration.  The  banks  set  up  their  right  to  the  assets  so  taken 
under  warehouse  receipts  therefor,  signed  by  H.  and  held  by  them.  It  J 
appeared  that  M.,  who  was  a  provision  merchant,  in  his  lifetime  had  ^ 
obtained  advances  from  the  banks  on  the  faith  of  the  receipts  being 
valid  securities,  he  representing  to  them  that  he  had  rented  the  cellar 
of  his  warehouse  to  H.  as  warehouseman,  and  that  as  such  H.  had  sole 
charge  of  the  cellar.  Before  the  receipts  matured,  M.  disappeared  and 
was  subsequently  found  dead.  Before  his  death  became  known,  H. 
and  his  solicitor  took  possession  of  the  cellar  and  the  property  covered 
by  the  receipts,  and  posted  up  in  the  cellar  a  notice  stating  that  H.  held 
the  property  therein  as  warehouseman  of  the  banks,  to  whom  he  had 
granted  receipts.  Two  days  after  taking  possession,  H.  refused  to  be 
any  longer  responsible  for  the  property,  which  was  subsequently  taken 
by  the  banks  under  their  receipts,  and  as  it  was  rapidly  deteriorating 
was  sold  by  them.  At  the  time  of  the  sale  there  was  no  personal  rep- 
resentative to  M.'s  estate,  nor  was  there  any  execution  creditor.  It 
appeared  by  the  evidence  of  H.  that  he  had  signed  the  receipts  at  M.'s 
request  and  as  a  matter  of  form,  but  that  he  had  not  leased  the  cellar, 
nor  had  he  any  control  over  it  or  the  property  contained  in  it. 

Held,  that  the  receipts  were  good  between  the  parties  and  by  the 
result  of  the  subsequent  dealings  they  were  rehabilitated  so  as  to  be 
valid  against  creditors  by  the  act  of  intervention  on  H.  's  part  during 
the  life  of  M. ,  but  in  any  event,  there  being  no  creditor  who  had  any 
locus  standi  when  the  banks  sold  under  the  receipts,  they  had  the  right 
to  apply  the  proceeds  to  reduce  their  claim  against  M.'s  estate. 

Per  Boyd,  C. — There  are  two  classes  of  persons  authorized  to  issue  ware- 
house receipts  by  section  7  of  43  Vic.  ch.  22,  (D.,)  (substituted  for  34 
Vic.  ch.  5,  sec.  45,  (D. ))  viz.,  bailees  of  goods  and  keepers  of  a  ware- 
house, &c. ,  and  the  same  sort  of  proof  is  not  required  in  the  case  of 
the  latter  as  in  the  former.  The  test  of  their  validity  does  not  neces- 
sarily depend  upon  proving  that  the  warehouseman  was  actually,  visibly 
and  continuously  in  possession  of  them  from  first  to  last. 

Per  PROUDrooT,  J. — That  section  authorizes  persons  who  are  not  ware- 
housemen alone,  but  who  maj'  have  other  business  also  to  give  receipts, 
but  these  are  comprised  in  the  definition  of  "wareliouse  receipt,"  pre- 
viously given  in  the  statute,  which  requires  the  goods  to  be  in  the 
"  actual,  visible,  and  continued  possession  of  the  bailees." 

Remarks  as  to  the  application  to  civil  causes  of  the  practice  in  criminal 
cases  regarding  the  corroboration  of  accomplices. 

67 — VOL.  X.  O.R. 


530 


THE  ONTARIO  REPORTS.  18S6. 


[vol. 


This  was  an  appeal  to  the  Divisional  Court  from  the 
judgment  of  Ferguson,  J.,  given  on  an  appeal  from 
a  report  of  the  Master  in  Ordinary. 

The  action  was  for  the  administration  of  the  estate  of  one 
William  Monteith,  deceased,  and  in  proceeding  in  the  Mas- 
ter's office  the  creditors  who  had  no  security  proposed  to 
attack  the  validity  of  certain  warehouse  receipts,  w^hich 
were  the  security  of  the  secured  creditors.  This  the  Mas- 
ter refused  to  allow  them  to  do  on  the  ground  that  he  had 
no  jurisdiction  to  try  such  an  issue  f  but  on  appeal  his  decis- 
ion w^as  reversed,  and  the  matter^was  referred  back  to  be 
disposed  of  in  his  office  :  if  erchants  Bank  v.  Monteith,  1 0 
P.  K  458. 

On  that  reference  evidence  was  taken.  The  adminis- 
trator and  the  unsecured  creditors  tendered  the  evidence  i 
of  one  Herson,  who  had  issued  to  the  deceased  the  ware-^ 
house  receipts.  The  Master  ruled  that  his  evidence  could 
not  be  received.  This  decision  was  reversed  on  appeal, 
and  the  matter  again  sent  back  to  the  Master's  office  : 
Merchants  Bank  v.  Monteith,  10  P.  R.  467,  475. 

On  the  last  reference  the  Master  disposed  of  the  question 
referred  back,  by  finding  against  the  contention  of  the 
unsecured  creditors,  and  re-affirmed  his  former  findings, 
but  gave  no  costs  on  the  ground  that  if  the  cases  he 
referred  to  in  his  judgment  (a)  had  been  cited  on  the 

(a)  In  his  judgment  dated  April  18,  1885,  the  Master-in-Ordinary 
referred  to  Reg'ma  v.  Farley,  SC.  &  P.  108 ;  Regina  v.  Stubbs,  1  Jur. 
N.  S.,  1115;  Bridges  V.  King,  1  Hag.  Ecc.  Cas.  288;  Bean  v.  Bean,  12 
Mass.  19  ;  Kittering  v.  Parher,  8  Ind,  44,  1  Wharton's  Law  of  Evidence, 
par.  414  ;  Cotton  v.  Luttrell,  1  Atk.  451  ;  Howard  v.  Braithwaite,  1  V.  & 
B.  202;  Booties.  Blundell,  19  Ves.  494,  and  then  proceeded:  "These 
references  seem  to  warrant  the  conclusion  that  the  salutary  and  prudential 
practice  of  judicial  cautions  to  juries  to  regard  with  distrust  the  testi- 
mony of  a  witness,  who  is  an  accomplice  in  a  crime,  though  not  a  rule  of 
law,  applies  equally  to  the  testimony  of  a  witness  who  is  an  accomplice 
in  a  fraud,  in  fact  to  all  civil  and  criminal  cases  where  witnesses  are 
allowed  suam  allegare  turpitudine.m. 

If  during  Monteith's  lifetime  civil  and  criminal  actions  had  been  insti- 
tuted respecting  these  warehouse  receipts,  Herson  would  be  a  competent 
witness  against  him.    But  can  it  be  contended  that  a  Judge  trying  each 
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appeal  there  would,  in  his  opinion,  have  been  no  reference 
back. 

From  this  finding  the  unsecured  creditors  and  adminis- 
trator again  appealed,  and  the  appeals  were  argued  in 
Ohambers  on  May  11th,  1885,  before  Ferguson,  J. 

J.  A.  Pater  son,  for  the  unsecured  creditors. 
McGregor,  for  the  administrator. 

Geo.  M.  Rae,  for  the  Merchants  Bank,  \  Two   of  the  se- 


action  would  caution  a  jury  as  to  his  evidence  in  the  criminal  and  not  in 
the  civil  action  ? 

Further  evidence  has  been  given  on  this  reference  presumably  as  a  cor- 
roboration of  Herson's  testimony,  but  I  do  not  find  that  it  comes  within  the 
■definition  of  corroborative  evidence.  It  can,  I  think  only  be  read  as 
shewing  a  probability  of  Herson's  evidence  being  correct  rather  than  cor- 
roborative of  the  facts  stated  by  him,  which  if  true  would  invalidate  the 
warehouse  receipts.  There  is  however  a  great  diflference  between  evidence 
of  the  probability  and  evidence  corroborative  of  a  fact.  Evidence  proving 
the  probability  of  a  transaction  but  not  going  into  the  transaction  or  act 
itself  is  not  corroborative  evidence  :  <S'mmo/i-5  V.  Simmons,  11  Jur.  830, 
Regina  v.  Birckett,  8  C.  &  P.  732  ;  In  re  Whittaker—  Whittaker  v.  Whit- 
taker,  21  Ch.  D.  657. 

The  parol  evidence  given  by  Herson  on  the  former  reference  impeached 
his  truthfulness :  upon  his  oath  he  asserts  that  to  be  false  which  he  had  in 
the  written  documents  signed  by  him,  attested  to  be  true. 

The  further  evidence  on  this  reference  weakens  his  credibility,  while  it 
establishes  that  Monteith  was  in  every  way  reliable  and  trustworthy.  It 
also  places  beyond  question  that  Monteith  on  every  occasion  represented 
to  the  banks  that  Herson  had  leased  the  cellar  of  his  warehouse,  which 
representations  the  warehouse  receipts  signed  by  Herson  himself  confirmed  > 
and  which  fact  was  so  found  by  Rose,  J.,  in  Monteith  v.  Merchants  Banh 
10  P.  R.  469." 

The  Master  then  referred  to  In  re  Browne,  2  Gr.  590  ;  Cameron  v. 
Barnhart,  14  Gr.  661  ;  Royal  Canadian  Bank  v.  Cummer,  15  Gr.  627  and 
proceeded  :  *'  Any  one  of  the  grounds  commented  upon  would  justify  my 
not  giving  effect  to  Herson's  evidence.  *  *  j  must  disregard  Herson's 
evidence  as  utterly  unsafe  to  warrant  a  finding  against  the  validity  of  the 
warehouse  receipts  :  Cotter  v.  Cotter,  21  Gr.  159  ;  Grant  v.  Brown,  13  Gr- 
256.  I  dispose  only  of  the  question  referred  to  in  the  Chancellor's  judg- 
ment and  reafiirm  my  former  findings.  I  give  no  costs.  If  the  cases 
above  referred  to  had  been  cited  on  the  appeal  I  think  there  would  have 
no  reference  back." 


W.  N.  Miller,  for  the  Dominion 
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July  4th,  1885.  Ferguson,  J. — This  is  an  appeal  from  a 
report  or  judgment  of  the  Master  in  Ordinary.  The  matter 
or  suit  is  one  for  the  administration  of  the  estate  of  the 
late  William  Monteith.    The  appellants  say  in  effect : 

1.  That  Monteith  died  insolvent,  and  that  after  his  death, 
and  before  any  administration  had  been  granted  in  respect 
of  his  estate,  the  ^Merchants  Bank  forcibly  entered  his 
warehouse  and  removed  a  quantity  of  goods  of  the  estate 
and  converted  the  same  to  their  own  use,  the  value  of 
which  was  $6,544.62. 

2.  That  the  Merchants  Bank  pretend  to  have  been  enti- 
tled to  these  goods  under  and  by  virtue  of  certain  alleged 
warehouse  receipts,  which  the  appellants  say  were  invalid. 

3.  That  at  any  rate,  the  Merchants  Bank  by  so  acting 
constituted  themselves  executors  de  son  tort  and  are  liable 
for  these  goods  to  the  estate. 

4.  That  the  Merchants  Bank  not  only  so  constituted 
themselves  executors  de  son  tort,  but  really  acted  as  such  by 
giving  a  portion  of  such  goods  to  other  creditors,  the 
Dominion  Bank,  one  Walsh,  and  D.  Gunn  &  Co.  And  they 
submit  tliat  the  Merchants  Bank  should  account  to  the 
estate  for  the  said  sum  of  $6,544.62,  not  by  way  of  a  credit 
upon  their  account  against  the  estate,  but  as  a  sum  to 
which  they  were  in  no  way  entitled,  and  that  it  should  be 
found  that  they  owe  this  sum  to  the  estate. 

The  chief  contention  was  as  to  the  validity  of  the  ware- 
house receipts  under  which  the  Merchants  Bank  acted. 

These  receipts  were  signed  by  one  Herson,  and  were 
delivered  to  the  bank  by  the  late  Mr.  Monteith  in  due 
course  of  business  for  or  as  a  security  for  large  advances  of 
money  made  to  him  also  in  the  usual  course  of  business, 
and  it  was  conceded  that  the  receipts  were  to  all  appear- 
ance genuine  in  every  respect,  and  accurately  drawn. 
There  had  been  a  former  appeal  from  the  Master's  judg- 
ment upon  one  point  and  on  that  point  alone  there  was  a 
reference  back  to  him,  and  in  giving  his  last  judgment  he 
says  that  he  disposes  only  of  the  question  so  referred  back 
to  him,  and  he  re-affirms  his  former  findings. 
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There  was  much  contention  as  to  whether  or  not  Herson 
was  in  possession  of  the  goods  within  the  meaning  of  sec- 
tion 45,  as  passed  in  43  Vic.  ch.  22,  (D.),  where  it  is  said 
that :  "  Warehouse  receipts,  when  used  herein,  shall  be 
held  to  mean  any  receipt  given  by  any  person,  firm,  or 
company  for  any  goods,  wares,  or  merchandise  in  his  or 
their  actual,  visible,  and  continued  possession,  as  bailee  or 
bailees,  in  good  faith,  and  not  as  of  his  or  their  own  pro- 
perty," &c.  It  was  contended  by  the  appellants  that 
Herson  was  not  shown  to  have  been  in  such  possession  of 
the  goods,  which  were  in  the  cellar  of  the  building  occupied 
by  Monteith  as  his  place  of  business. 

In  the  ]V1  aster's  judgment,  in  which  are  the  former 
findings  mentioned  in  his  last  judgment,  he  quotes  the 
finding  of  my  brother  Rose,  before  whom  the  action  Mon- 
teith V.  The  Merchants  Bank,  was  tried.  That  action 
involved  the  same  question  apparently  in  respect  to  the 
same  warehouse  receipts,  and  the  learned  Judge  said  :  "  I 
find  as  a  fact  that  the  goods  claimed  were  covered  by  the 
warehouse  receipts  produced  by  the  bank,  and  were  taken 
by  the  bank  under  and  by  virtue  of  such  receipts.  I  find 
that  the  bank  advanced  the  money  secured  by  such  receipts. 
I  find  that  Herson,  who  signed  the  receipts,  was  lessee 
of  the  cellar  where  the  goods  were  stored  and  wai-ehoused. 
I  find  that  Monteith  represented  to  the  bank  that  Herson 
was  a  warehouseman,  and  had  warehoused  goods  for  him 
for  years,  and  on  such  representations  had  obtained  the 
advances."  And  he  held  that  Herson  could  not  be  allowed 
to  give  evidence  that  the  warehouse  receipts  were  false 
and  fraudulent,  &c.  That  action  was  by  the  personal 
representative  of  the  late  Mr.  Monteith,  and  the  learned 
Judge  held  that  he  was  not  in  any  better  position  than 
Monteith  himself  would  have^been  had  he  been  living  and 
the  plaintifi*,  and  that  he  could  not  claim  the  goods  against 
the  representations  on  which  the  moneys  were  obtained. 

Here,  one  class  of  the  appellants,  the  unsecured  creditors 
of  the  late  Mr.  Monteith  are,  as  regards  an  estoppel  in  a 
different  position.    In  Bigeloiu  on  Estoppel,  2nd  ed.  249,  it 
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is  stated  that  an  administrator  is,  of  course,  in  privity  with 
the  intestate  in  regard  to  the  personalty,  and  the  author 
shows  I  think  clearly  and  upon  American  authority  that 
there  is  no  privity  between  even  a  judgment  creditor  and 
his  debtor,  and  says :  "  If  judgment  creditors  are  not  privies 
of  the  debtor  how  can  simple  contract  creditors  be  such 
privies  ?" 

It  is  I  think  clear  that  the  estoppel  referred  to  by  my 
brother  Rose,  does  not  apply  to  the  unsecured  creditors  of 
Monteith  who  are  separately  i-epresented  on  this  appeal,, 
and  who  were,  as  I  understand,  separately  represented 
before  the  Master  in  Ordinary. 

The  warehouse  receipts  were  signed  by  Herson.  He 
signed  them,  no  doubt,  knowing  the  money  was  to  be 
obtained  from  the  banks  upon  them  as  security.  This  was 
a  representation  by  him  that  he  had  received  the  goods 
and  had  possession  of  them.  Monteith  when  he  indorsed 
the  receipts  to  the  bank  represented  also  that  Herson  had 
the  possession  of  the  goods.  The  receipts  were  regularly 
drawn,  and  on  their  face  appeared  to  be  perfectly  valid- 
The  money  was  advanced  upon  them  in  good  faith. 

The  evidence  shews  that  Herson  was  at  Monteith's  place 
of  business  (if  not  in  the  cellar  in  question)  every  day,  or 
every  day  or  two. 

The  Master,  in  the  same  judgment,  finds  that  after 
the  death  of  Monteith  Herson  was  in  possession  o£ 
these  goods  ;  that  he  claimed  to  be  in  possession  of  them 
as  a  warehouseman  ;  that  he  told  the  bank  officers  that 
they  might  take  the  goods,  and  that  thereupon  and  by 
virtue  of  these  warehouse  receipts  the  banks  took  and  dis- 
posed of  the  goods.  He  also  finds  that  after  the  death  of 
Monteith,  and  before  any  one  on  behalf  of  the  banks 
appeared,  Herson  went  with  his  solicitor  and  posted  up  a 
notice  in  the  cellar  in  these  words  : 

"  From  this  pile  west  and  north  is  the  property  of  the  Dominion  Bank 
and  Merchants  Bank,  of  which  I  am  warehouseman,  and  have  given  ware- 
house receipts. 

(Signed)       J.  Herson." 
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In  his  last  judgment  the  Master  says  chat  the  parol  evi- 
dence given  on  the  former  reference  impeached  his  Herson'.s 
truthfulness:  that  upon  his  oath  he  asserted  that  to  be 
false  which  he  had  in  the  documents  signed  by  him  attested 
to  be  true,  and  that  the  further  evidence  on  the  reference 
weakened  his  credibility,  while  it  established  that  the  late 
Mr.  Monteith  was  in  every  way  reliable  and  trustworthy, 
and  placed  beyond  all  question  that  Monteith  had  on  every 
occasion  represented  to  the  banks  that  Herson  had  leased 
the  cellar  of  his  warehouse,  and  that  the  warehouse  receipts, 
signed  by  Herson  were  confirmatory  of  this. 

The  burden  was  I  think  upon  the  appellants  of  showing 
that  Herson  had  not  leased  the  cellar,  or  that  he  was  not 
in  possession  of  the  goods.  To  show  this,  they  relied  upon 
the  evidence  of  Herson,  and  apparently  more  or  less  upon 
that  of  Chapman,  who  had  been  book-keeper  for  the  late 
Mr.  Monteith.  As  to  Herson  the  Master  (apart  from  the 
question  discussed  in  his  former  judgment,  and  the  judg- 
ment of  the  Chancellor  in  appeal  from  the  same)  discredited 
him,  and  he  informs  me  that  he  did  not  place  reliance  upon 
the  evidence  of  Chapman. 

The  giving  of  a  false  receipt  as  a  warehouse  receipts 
or  the  making  of  a  false  statement  in  a  warehouse  receipt 
is,  under  the  provisions  of  the  64th  and  f)5th  sections  of  the 
Act,  34  Vic.  ch.  5  (D.)  a  misdemeanor,  and  the  Master 
has,  under  all  these  circumstances,  found  in  favor  of  the 
truthfulness  of  these  receipts,  and  the  honesty  of  the 
transaction  by  which  the  receipts  were  given.  I  am 
not  prepared  to  say  that  he  was  wrong,  or  that  the  ap- 
pellants satisfied  the  onus  that  was  upon  them,  to  which  I 
have  already  referred. 

If,  then,  it  is  assumed  that  Herson  was  the  lessee  of  the 
cellar  and  in  possession  of  the  goods  in  the  manner  stated 
in  the  statute,  or  that  he  was  so  in  possession  of  the  goods, 
it  would  appear  that  the  warehouse  receipts  are  good,  and 
the  transactions  between  Monteith  and  the  banks  one  of 
the  ordinary  character,  and,  for  the  reasons  that  I  have 
endeavored  shortly  to  state,  I  think  it  should  be  so 
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assumed,  and  I  think  there  is  no  sufficient  foundation  for 
the  contention  that  the  banks  made  themselves  executors 
de  son  tort.  I  am  of  the  opinion  that  the  judgment  of  the 
Master  should  be  affirmed,  and  the  appeal  from  his  report 
dismissed.  I  see  no  good  reason  for  withholding  costs,  and 
the  appeal  will  be  dismissed,  with  costs. 

From  this  judgment  the  unsecured  creditors  and  the 
administrator  appealed  to  the  Divisional  Court,  and  the 
appeals  were  argued  on  September  8th,  1885,  before,  Boyd, 
C,  and  Proudfoot,  J. 

J.  A.  Pater  son,  for  the  appeal.  On  the  former  appeal 
it  appeared  that  the  Master  declined  to  give  effect  to 
Herson's  evidence,  and  the  Chancellor  referred  the  case 
back  to  him.  The  Master  has  re-affirmed  his  judgment 
(reads  the  Master's  judgment  partly  set  out  in  footnote.) 
The  attitude  of  the  Master  in  giving  his  last  judgment  is  not 
what  we  are  entitled  to  in  this  case  after  the  reference 
1back  by  the  Chancellor.  He  will  not  be  overruled.  The 
ruling  above  was  not  satisfactory  to  him,  [Boyd,  C. — But 
my  brother  Ferguson  has  found  the  Master's  finding  correct] 
Yes,  but  he  did  not  see  the  witnesses,  and  his  reading  of  the 
depositions  did  not  give  him  the  same  advantage.  That 
learned  Judge  says  we  did  not  prove  that  Herson  had  no 
lease.  I  do  not  care  whether  he  had  or  not,  as  the  evidence 
shews  that  he  was  not  in  actual  and  continued  possession  : 
Milloy  V.  Kerr,  8  S.  C.  E.  474.  The  onus  should  be  on  the 
banks  to  shew  that  they  were  carrying  on  their  business  in 
the  usual  way.  The  banks  should  shew  they  followed  the 
statute.  43  Vic.  c.  22,  s.  45  (D.)  shews  what  a  warehouse 
receipt  is,  and  34  Vic.  c.  5,  s.  40  (D.)  shews  how  banks  are  to 
do  their  business.  Herson's  own  evidence  shews  that  he 
was  not  in  possession  of  the  goods,  and  he  is  corroborated 
by  several  other  witnesses.  The  Master  has  found  against 
the  evidence.  If  Monteith,  in  his  lifetime,  had  refused 
the  goods  to  the  banks  they  could  not  have  recovered  them- 
My  clients  have  a  right  to  attack  the  receipts:  Royal 
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■Canadian  Bank  v.  Miller,  29  U.  C.  R.'  266  ;  Taylor  v. 
Brodie,  21  Gr.  607 ;  Kitching  v.  Hicks,  6  0.  R.  739 ; 
Chamherlen  v.  CZar/c,  9  A.  R.  273.  The  case  against  my 
contention  is  Parkes  v.  >Sf^.  George,  10  A.  R.  496,  but  there 
the  security  was  good  as  between  the  parties,  and  here  it 
is  bad.  (Boyd,  C. — Your  position  is  just  this,  that  on  the 
death  of  Monteith  these  goods  were  assets  of  his  estate 
subject  to  any  valid  liens.)  Yes,  and  my  clients  can  make 
the  banks  account  as  executors  de  son  tort :  Sharland  v. 
Mildon,  5  Ha.  469 ;  Edwards  v.  Harhen,  2  T.  R.  587  ; 
Mountford  v.  Gibson,  4  East.  444. 

McGregor  for  the  administrator.  The  administrator  is 
in  a  better  position  than  the  deceased,  and  a  defence  which 
could  be  set  up  against  the  latter  could  not  be  set  up 
against  the  former.  The  goods  passed  by  the  Sur- 
rogate law  to  the  administrator.  The  banks  should  prove 
their  warehouse  receipts  :  Howes  v.  Ball,  7  B.  &  C.  481. 
Taylor  v.  Brodie,  21  Gr.  607,  is  an  authority  to  show  that 
.any  creditor  who  is  overpaid  will  be  ordered  to  refund. 
(Proudfoot,  J.  Chamherlen  v.  Clai^k,  9  A.  R.  273,  pro- 
ceeded on  the  same  ground).  An  administrator  is  in  the 
position  of  an  assignee  of  an  insolvent  estate.  When  the 
evidence  is  all  one  way  the  Master  cannot  say  I  refuse  to 
believe  one  witness  and  decide  against  that  evidence,  as  he 
did  in  this  case.  I  refer  to  Kilbourne  v.  Fay,  29  Ohio  St.  264 ; 
Royal  Canadian  Bank  v.  Ross,  40  U.  C.  R.  466,  and  the 
cases  there  cited:  Elmslie  v.  McCaulay,  3  Bro.  0.  C.  624  ; 
Dorany.  Simpson,  4  Yes.  627;  Utterson  v.  Moir,  2  Yes. 
95. 

Rae,  for  the  Merchants  Bank.  The  onus  lies  upon  those 
who  claim  the  banks  are  debtors  to  the  estate  in  the  same 
way  as  any  plaintiff  proving  a  debt  against  a  defendant. 
The  change  of  possession  is  a  question  of  fact,  and  the  weight 
of  evidence  is  in  favour  of  the  banks  :  Scribner  v.  McLaren, 
2  0.  R.  265.  Herson  was  a  curer  and  packer  of  pork,  and 
as  such  was  one  of  the  parties  entitled  under  the  statute  to 
^ive  warehouse  receipts.  As  soon  as  Monteith  disappeared 
Herson  posted  his  notice  shewing  he  was  in  possession, 
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and  told  the  banks  to  take  their  goods,  which  they  did, 
and  there  being  no  fraud  their  action  will  be  upheld.  Her- 
son's  oral  evidence  cannot  be  believed  in  opposition  to  his 
written  evidence  in  the  warehouse  receipts  and  the  repre- 
sentations made  by  Monteith  :  Robins  v.  Clark,  45  U.  C» 
K  362;  Holton  v.  Sanson,  11  C.  P.  606;  Nolan  v.  Don- 
nelly, 4  0.  R.  447;  Brice  on  Ultra  Vires,  2nd  ed.  814.  As 
to  Kilbourne  v.  Fay,  29  Ohio  St.  264,  see  Jones  on  Chattel 
Mortgages,  sec.  240. 

W.  N.  Miller,  for  the  Dominion  Bank.  The  unsecured 
creditors  say  the  banks  had  no  right  to  take  the  goods, 
then  they  should  prove  it.  Their  witness  is  a  discredited 
man.  The  evidence  shews  that  Herson  was  at  Monteith's 
every  day.  The  warehouse  receipts  are  prima  facie  evidence 
that  Herson  was  in  possession,  and  there  is  not  sufficient 
evidence  to  displace  that  state  of  facts  up  to  the  date  of 
Monteith's  death  :  Walsh  v.  Lonsdale,  21  Ch.  D.  9  ;  The 
Merchants  Bank  v.  Smith,  8  S.  C.  R.  582,  judgment  of  Mr. 
Justice  Strong.  Even  if  the  warehouse  receipts  were  bad, 
we  are  entitled  to  the  goods  by  virtue  of  our  equitable  lien 
which  we  got  when  we  took  possession.  Monteith  would 
be  estopped  from  setting  up  the  invalidity  of  the  ware- 
house receipts,  and  his  administrator  is  in  no  better  position, 
No  administrator  had  been  appointed  when  the  goods 
were  sold,  and  the  unsecured  creditors  had  no  rights  as 
they  had  no  judgments  :  Parkes  v.  St  George,  10  A.  R.  496, 

Pater  son,  in  reply. 

McGregor,  in  reply. 

December  3,  1885.  Boyd,  C. — In  proceedings  taken  in 
this  Court  to  administer  the  estate  of  the  deceased  Monteith, 
the  Merchants  Bank  and  the  Dominion  Bank  brought  in 
their  claims  as  creditors,  and  sought  to  prove  in  order  to 
obtain  a  share  of  the  assets,  as  it  is  conceded  on  all  hands 
that  the  estate  is  insolvent.  Other  creditors  opposed  their 
claims  on  the  ground  that  they  had  been  paid  large  sums  in 
reduction  of  their  debt  by  assets  of  the  deceased  which  they 
had  taken  after  the  death  and  before  administration.  The 
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banks  set  up  their  right  so  to  do  under  warehouse  receipts 
which  it  was  said  covered  the  goods  and  merchandise 
taken.  This  the  other  creditors  contested,  alleging  that  on 
the  proper  taking  of  accounts  it  would  appear  that  the 
banks  had  thus  received  more  than  the  dividend  which 
would  come  to  the  other  creditors,  and  that  for  the  surplus 
they  should  account  to  the  personal  representative,  and  to 
the  unsecured  creditors. 

The  banks  have  obtained  an  order  by  which  they  are  the 
plaintiffs  in  the  administration  proceeding.  The  questions- 
thus  raised  as  to  the  assets  require  to  be  cleared  in  order  to 
the  due  administration  and  distribution  of  the  estate,  and 
the  banks  themselves  invite  adjudication  by  conducting  the 
proceedings  and  claiming  to  prove  and  rank  as  creditors. 

The  case  of  the  appellants  briejfly  is  this,  the  goods  in  ^ 
question  were  in  the  possession  of  Monteith  at  his  death^ 
and  thus  were  assets  vested  in  the  administrator.  The 
answer  of  the  banks  is,  the  goods  were  validly  pledged  by 
the  deceased  during  his  life,  and  after  his  death  they  had 
the  right  to  enforce  their  security  as  and  when  they  did. 
In  reply,  the  creditors  say  that  the  warehouse  receipts  held 
by  the  bank  were  invalid,  and  were  not  cured  by  any 
action  of  the  parties  prior  to  the  death,  and  after  death^ 
the  estate  being  insolvent,  the  rights  of  the  administrator 
and  of  the  other  creditors  intervened  and  could  not  be 
affected  by  the  ex  "parte  action  of  the  banks. 

The  warehouse  receipts  impeached  were  given  by  one 
Herson,  and  the  special  invalidity  complained  of,  as  argued 
before  us,  consisted  in  this,  that  he  was  not  a  competent 
warehouseman  (within  the  meaning  of  the  Act,  43  Vic.ch.  22,. 
sec.  7,  (D,),  because  the  goods,  &;c.,  were  not  in  his  "  actual^ 
visible,  and  continued  possession"  during  the  currency  of 
the  receipts.  This,  it  is  contended,  was  proved  affirmatively 
by  the  evidence  given  on  behalf  of  the  appellants.  The 
provisions  of  the  present  statute  are  to  be  scrutinized,  i.  e.^ 
the  new  section  45  substituted  by  the  Act  of  1880,  ch.  22> 
(D.)  for  that  section  as  it  was  in  the  Act  of  1871,  ch.  5,  (D.) 
The  definition  now^given  of  a  warehouse  receipt  reads  thus  : 
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The  words  warehouse  receipt,  when  used  herein,  shall 
be  held  to  mean  any  receipt  given  by  any  person,  firm,  or 
company  for  any  goods,  wares,  or  merchandise  in  his  or 
their  actual  visible,  and  continued  possession,  as  bailee  or 
bailees,  in  good  faith,  and  not  as  of  his  or  their  own  pro- 
perty ;  and  shall  comprise  receipts  from  any  person  who  is 
the  keeper  of  any  harbour,  cove,  pond,  wharf,  yard,  ware- 
house, shed,  storehouse,  tannery,  mill,  or  other  place  in 
Canada  for  goods,  wares,  or  merchandise,  being  in  the  place, 
or  one  or  more  of  the  places  so  kept  by  him,  whether  such 
person  is  engaged  in  other  business  or  not." 

This  is  to  be  read  so  as  to  discriminate  between  two 
^classes  of  persons  who  are  authorized  to  issue  such  receipts. 

1.  Any  bond  fide  bailee  of  goods  which  are  in  his  actual 
visible  and  continued  possession  may  give  receipts  there-O 
for ;  and 

2.  Any  person  who  is  the  keeper  of  a  warehouse  or  other 
place  for  goods  can  in  respect  of  goods  being  in  that  ware- 
house or  place  give  such  receipts.  See  Bank  of  Hamil- 
ton V.  Noye,  9  0.  R.  631. 

I  think  that  these  two  classes  were  confounded  during 
the  argument  of  this  appeal.  The  same  sort  of  proof  is  not 
required  in  the  case  of  a  warehouseman  granting  such  docu- 
ments as  in  the  case  of  a  mere  bailee  of  the  goods.  Herson^ 
in  the  transactions  now  before  us,  acted  as  a  warehouse 
keeper  and  not  as  a  mere  bailee  of  the  property.  He  issues 
the  receipts  in  the  former  character  and  the  test  of  their 
validity  does  not  necessarily  depend  upon  proving  that  he 
was  actually,  visibly,  and  continuously  in  the  possession  of 
them  from  first  to  last.  The  receipts  were  upon  their  face 
valid  and,  therefore,  not  governed  by  the  decision  in  Royal 
Canadian  Bank  v.  Miller,  29  U.  C.  R.  266,  relied  on  by  the 
appellants.    They  were  in  this  form : 

WAREHOUSE  RECEIPT. 

Received  in  store  in  warehouse  at  25  Church  street  from  Wm.  Monteith. 
1,000  sides  long  clear  bacon,  70,000  lbs.,  to  be  delirered  to  the  order  of 
the  said  Wm.  Monteith  to  be  endorsed  hereon. 
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This  is  to  be  regarded  as  a  receipt  under  the  provisions  of  stat.  34  Vic. 
cap.  5. 

The  said  bacon  is  sejjarate  from  and  will  be  kept  separate  and  dis- 
tinguishable from  other  grain  {sic. ) 
Dated,  Toronto,  6th  April,  1883. 

(Signed)       J.  Herson. 

These  Monteith  endorsed  to  the  banks.  No  suspicion  is 
cast  upon  the  dealings  of  the  banks,  and  their  position  as 
bond  fide  creditors  who  advanced  upon  the  faith  of  these 
instruments  is  not  impeached. 

One  chief  point  to  be  determined  is:  Were  the  receipts 
valid  at  their  inception  ?  It  was  argued  that  they  were 
void.  Whatever  might  be  the  weight  of  this  argument  if 
made  by  execution  creditors,  in  my  opinion  they  were  not 
void  but  valid  securities  in  the  circumstances  of  this  case. 

Herson,  who  signs  the  receipts  is,  as  against  the  banks> 
estopped  from  denying  that  he  was  warehouseman  and 
that  as  such  he  had  the  goods  specified  in  the  receipts  in 
his  custody.  Similarly  Monteith,  who  obtained  the  ad- 
vances from  the  banks  on  the  faith  of  these  receipts  being 
good  securities  and  who  represented  to  the  banks  that  he 
had  rented  the  cellar  of  his  warehouse  (25  Church  street) 
to  Herson  as  warehouseman,  and  that  as  such,  Herson  had 
sole  charge  of  the  cellar  and  would  give  the  receipts  for 
such  advances,  would  be  estopped  from  denying  the  truth 
of  such  statements,  upon  reliance  on  which  the  banks 
changed  their  position:  Bigelow,  on  Estoppel,  2nd  ed.  429- 
Knights  v,  Wiffin,  L.  R.  5  Q.  B.  650 ;  Sim  v.  The  Anglo 
American  Telegraph  Co.,  5  Q.  B.  D.  188.  Such  would 
be  the  position  of  the  parties  during  the  currency  of 
the  receipts,  and  in  the  absence  of  any  execution 
creditor  intervening.  Before  the  receipts  matured 
Monteith  disappeared  on  Saturday  the  25th  August,  1883*. 
his  dead  body  was  found  on  Wednesday,  29th  August, 
beyond  this,  the  precise  time  of  his  death  is  not  shewn^ 
After  the  disappearance  of  Monteith,  Herson  accompanied 
by  his  solicitor  Mr.  Macgregor  went  to  the  cellai-  in  ques- 
tion where  the  goods  covered  by  the  warehouse  i-eceipts 
were  stored,  (their  identity  appears  to  be  indisputable)  and 
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formally  took  actual  possession  of  them  on  that  day,  which 
according  to  the  weight  of  evidence,  was  Monday,  27th 
August.  At  that  time  and  with  Herson's  sanction,  the 
solicitor  wrote  out  a  notice  which  was  affixed  to  one  of 
the  pillars  in  these  words  :  "  From  this^pile  west  and  north 
is  the  property  of  the  Dominion  Bank  and  Merchant's, 
of  which  I  am  warehouseman,  and  have  granted  warehouse 
receipts.  (Signed)  J.  Herson." 

Herson  claimed  the  right  to  do  this,  and  as  between  him- 
self and  Monteith  unquestionably  had  that  right  to  possess 
himself  of  the  goods  as  bailee  for  the  banks.  I  am  not  to 
assume  that  Monteith  was  then  dead,  rather  am  I  to  regard 
him  as  living,  in  the  absence  of  any  evidence,  that  he  was 
then  not  living.  Such  was  the  state  of  affairs,  Herson 
being  in  possession  for  the  banks,  till  the  afternoon  of 
of  Wednesday,  when  the  sheriff  seized  all  the  property  in 
the  cellar  under  a  writ  of  replevin  at  the  suit  of  Walsh, 
Herson  then  refused  to  be  any  longer  responsible  for  the 
property  now  in  question,  and  threw  down  the  key  of  the 
cellar,  which  he  had  obtained  on  Monday,  and  told  the 
banks  that  they  might  take  the  goods  and  do  as  they 
pleased  with  them.  Next  day  Monteith 's  death  was  known 
and  I  suppose  the  sheriff  withdrew  as  the  replevin  suit  had 
abated.  The  cellar  and  storehouse  were  then  locked  and 
left  under  charge  of  Monteith  s  book-keeper  as  caretaker 
From  him  the  banks  afterwards  obtained  permission  as  the 
receipts  were  maturing,  to  take  the  bacon,  fee,  and  sell  it, 
as  it  was  found  to  be  spoiling  and  becoming  rapidly  un- 
saleable. There  was  at  this  time  no  personal  representa- 
tive to  Monteith's  estate,  so  that  the  banks  were  of 
necessity  acting  ex  parte,  but  there  was  then  no  execution 
creditor  to  complain. 

The  result  of  these  dealings  appears  to  me  to  be  this  : 
The  receipts  at  first  were  good  and  valid  as  between  the 
parties,  they  were  now  rehabilitated  so  as  to  be  valid  against 
creditors  by  the  act  of  intervention  on  Herson's  part 
during  the  life  of  Monteith,  and  there  was  no  creditor 
who  had  siny  locus  standi  to  complain  when  the  banks 
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sold  under  the  receipts  and  applied  the  proceeds  to  reduce 
their  claim  against  Monteith's  estate. 

Fraud  is  out  of  the  question  so  far  as  the  banks  are  con- 
concerned  ;  there  was  no  fraudulent  or  undue  preference 
obtained  by  them  at  the  expense  of  other  creditors. 
Legally,  as  between  Monteith  and  his  estate,  represented 
by  his  administrator,  on  the  one  hand,  and  the  banks  on  the 
other,  they  had  the  right  to  hold  in  pledge  and  realize 
upon  this  property.  Therefore,  in  my  opinion,  the  report 
should  not  be  disturbed  as  made  in  favor  of  the  banks. 

I  may  say  that  if  the  appeal  rested  upon  the  credibility  of 
Herson  and  those  who  corroborate  him,  I  should  have  come 
to  a  different  conclusion  from  the  Master.  There  is  no 
reason  to  doubt  the  truth  of  what  he  says  :  that  he  was  not 
lessee  of  the  cellar,  and  had  no  control  over  it  so  far  as  the 
public  was  concerned.  He  signed  the  receipts  as  a  matter 
of  form  or  of  accommodation  between  himself  and  Mon- 
teith, and  being  either  ignorant  or  regardless  of  the  offence 
which  he  was  committing.  If  an  execution  had  reached 
the  sheriff  against  Monteith  before  the  taking  possession 
of  the  property  by  Herson,  I  do  not  see  how  it  would  have 
been  possible  for  the  banks  to  have  preserved  their  secur- 
ity. But  as  the  facts  are,  the  banks  perfect  their  security 
and  realize  upon  it  before  any  creditor  attacks  or  is  com- 
petent to  attack  the  transaction,  and  there  being  no  fraud, 
the  possessors  retain  what  they  have  legally  gained. 

Nothing  more  need  be  said  upon  the  merits  of  this 
appeal,  but  it  is  necessary  to  advert  to  the  unusual  course 
pursued  by  the  Master  in  seeking  by  written  and  reported 
opinions  to  justify  and  re-establish  former  judgments  of 
his  reversed  on  appeal.  That  they  are  reported,  and  may 
thus  mislead  other  officers  and  bring  the  practice  into  a 
state  of  confusion,  is  my  reason  for  dealing  with  what 
might  otherwise  have  been  left  unnoticed. 

The  Master  having  held  at  the  outset  that  he  had  no  juris- 
diction to  deal  with  the  contest  between  the  banks  and  the 
other  creditors,  this  ruling  was  on  appeal  reversed,  and  the 
matter  was  referred  back  to  be  disposed  of  in  his  office : 
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10  P.  R.  461.  When  he  does  subsequently  deal  with  it,  he 
suggests  that  the  reference  back  was  not  sufficiently  con- 
sidered :  10  P.  R.  474.  But  he  overlooks  the  invariable  rule 
of  this  Court  in  the  administration  of  assets,  which  is 
referred  to,  and  acted  on  in  Wilson  v.  Paul,  8  Sim.  63,  and 
Mitchelson  v.  Piper,  Ih.  64.  That  is,  when  one  creditor  of 
an  insolvent  estate  has,  after  the  testator's  death,  received 
or  obtained  payment  of  part  of  his  claim,  which  works  a 
preference  in  his  favor,  the  Court  will  not  pay  him  any 
dividend  out  of  the  remaining  assets  until  the  other  credit- 
ors have  received  the  same  proportion  upon  their  claims. 
Having  jurisdiction,  therefore,  to  deal  with  the  claim  of  the 
banks  to  rank  upon  the  estate  and  share  ratably  with  the 
other  creditors,  the  Master  was  necessarily  involved  there- 
by in  the  consideration  of  the  whole  transaction  now  in 
question,  which  rests  upon  the  one  state  of  facts. 

Again  upon  the  question  of  evidence  :  The  Master  re- 
asserts the  correctness  of  his  original  judgment  upon  the 
evidence,  and  the  methods  by  which  it  was  reached.  His^ 
views  are  presented  in  such  a  shape  that  it  is  necessary 
again  to  refute  them  and  prevent  an  innovation  by  which 
the  stringent  procedure  of  the  criminal  law  shall  be  intro- 
duced into  the  Master's  office. 

In  criminal  law  the  cautionary  practice  is  well  known 
that  in  serious  cases  it  is  not  safe  to  allow  conviction  to 
rest  upon  the  unsupported  testimony  of  an  accomplice,  and 
it  is  now  the  almost  invariable  practice  to  advise  the  jury 
to  acquit  the  prisoner  in  such  cases  unless  that  testimony 
be  corroborated  in  some  material  fact :  Regina  v.  Siddons,. 
16  C.  P.  389.  This  rule,  however,  has  not  been  extended 
in  civil  cases  to  the  testimony  of  self  discrediting  witnesses, 
or  of  those  who  seek  to  impeach  instruments  which  they 
have  signed  or  circulated  as  trustworthy.  Upon  a  former 
occasion  the  Master  dealt  with  the  evidence  of  Herson  as 
that  of  an  accomplice  in  a  criminal  act,  and  held  that  effect 
should  not  be  given  to  it  unless  materially  confirmed  by 
other  evidence  :  10  P.  R  471,  472.  Upon  appeal  I  remit- 
ted the  report  for  further  consideration  and  evidence  (if  it 
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was  desired  by  either  party),  intimating  that  it  was  unsafe 
to  import  into  civil  causes  rules  which  obtain  in  favor  of 
life  and  liberty  :  10  P.  R.  475.  I  cited  for  the  Master* 
guidance  Bootle  v.  Blundell,  19  Ves.  494,  (in  which  How- 
ard V.  Braithwaite,  1  Y.  &  B.  202,  is  referred  to),  as  mark- 
ing the  farthest  limit  to  which  suspicion  should  go  in  civil 
tribunals,  in  testing  evidence  such  as  Herson's. 

Though  the  rules  of  evidence  may  be  the  same  in  civil 
as  in  criminal  cases,  a  wide  and  proper  distinction  exists  in 
the  application  of  the  evidence,  as  to  its  effect,  as  to  its- 
extent,  and  as  to  its  degree  of  certainty  Criminal  prosecu- 
tions at  the  instance  of  the  Crown,  and  for  the  vindication, 
of  public  rights  or  public  security  are  compulsory,  and 
admit  of  no  compromise ;  the  person  charged  is  usually 
placed  in  custody,  and  has  no  opportunity  of  seeing  his 
witnesses,  or  of  preparing  his  defence  personally,  and  is 
himself  unable  to  testify  on  his  own  behalf,  A  decision 
once  pronounced  against  him  is  practicably  irrevocable,, 
and  the  consequences  of  an  error  in  branding  as  a  criminal,, 
one  who  is  innocent  cannot  be  effaced.  Hence  the  safe 
guards  which  the  law  casts  around  an  accused  pei'son,. 
declaring  in  the  languai»e  of  the  earlier  Judges  that  "  it  ia 
almost  impossible  to  be  too  careful " :  Thompson's  Case,  1 
Leach's  C.  C.  293.  All  these  characteristic  features  of 
criminal  prosecutions  are  wanting  in  civil  litigation. 

The  question  under  consideration  cannot  be  placed  in  a 
clearer  light  than  by  consulting  a  case  decided  a  quarter  of 
a  century  ago  by  the  Court  of  Common  Pleas  in  Ireland  - 
McClory  v.  Wright,  10  Ir.  C.  L.  R.  514,  the  head-note  of 
which  is  as  follows :  "In  an  action  for  a  penalty,  brought 
under  the  Corrupt  Practices  Prevention  Act,  1854,  sec.  2,  for 
ofiering  a  bribe  to  a  voter,  the  only  evidence  against  the 
defendant  was  the  uncorroborated  testimony  of  the  plain- 
tiff, who  was  the  party  sought  to  be  bribed.  The  plaintiff 
admitted  having  entered  into  such  a  negotiation  with  the 
defendant  as  would  have  subjected  himself  to  an  action  for 
a  penalty,  under  sec.  3  of  the  same  Act.  It  having  been 
objected  that  the  defendant  could  not  be  convicted  upon. 
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the  above  evidence,  in  the  absence  of  corroboration,  inas- 
much as  the  plaintiff  was  to  be  regarded  in  the  light  of  an 
accomplice : — Held,  That,  assuming  an  analogy  to  exist 
between  criminal  cases  and  penal  actions,  there  was  no 
inflexible  rule  of  law  which  rendered  illegal  a  conviction 
obtained  upon  the  uncorroborated  testimony  of  an  accom- 
plice. Held,  also,  that  no  such  analogy  existed  between 
criminal  cases  and  actions  for  penalties,  and  that  the  case 
v^ras  rightly  submitted  to  the  jury  upon  the  sole  evidence 
■of  the  plaintiff." 

The  judgment  of  Mr.  Justice  Christian,  in  particular, 
points  out  the  obvious  generic  differences,  moral  and 
material,  which  weaken  the  analogy  between  the  two  forms 
of  proceeding,  and  then  adverts  to  two  particular  distinc- 
tions which  render  it  impossible  to  import  from  the  criminal 
to  the  civil  side  the  rule  regarding  the  corroboration  of 
accomplices  :  the  one  is  that  the  success  of  the  action  will 
confer  no  personal  immunity  on  or  hold  out  any  hope  of  it 
to  the  plaintiffs:  and  the  second  is  that  the  parties  are  them- 
selves competent  witnesses  in  civil  proceedings.  Upon 
the  first  part  he  adverts  to  the  principle  upon  which  in 
criminal  cases  it  is  usual  to  require  that  accomplices  shall 
be  corroborated.  It  is  because  they  are  usually  inter- 
ested and  always  infamous  witnesses  :  guilty  themselves, 
they  come  to  purchase  impunity  by  tendering  their  evi- 
dence against  their  confederates.  Now,  how  can  you 
apply  a  practice  which  is  founded  on  these  reasons,  to  a 
proceeding  in  which  the  evidence  of  the  witnesses  not  only 
affords  him  no  protection  against  future  proceedings,  either 
criminal  or  civil,  but  may  be  made  use  of  against  him  in 
one  of  these  forms  of  proceeding  ? 

Applying  that  reasoning  to  the  present  case,  what  possi- 
ble inducement  had  Herson  to  deviate  from  the  truth 
when  his  own  evidence  shewed  he  had  exposed  himself  to 
the  penalties  of  a  misdemeanor  ?  His  interest  was  rathe» 
to  support  the  warehouse  receipts,  and  so  exculpate  hini/ 
self  ^ 

Of  course  the  circumstance  that  here  Monteith  is  dead 
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and  so  cannot  be  called  in  opposition  to  Herson  is  acciden- 
tal, and  does  not  derogate  from  the  general  effect  of  the  dis- 
tinction emphasized  in  M' Glory  v.  Wright  That  case  was 
followed  in  Magee  v.  Mark,  11  Ir.  C.  L.  E.  449,  and  its 
principle  was  recognized  by  Kelly,  C.  B.,  in  VoMghton  v. 
London  <&;  North  Western  RW.  Co.,  L.  R.  9  Ex.  at  p.  96. 

The  criminal  aspect  which  the  case  has  assumed  in  the 
Master's  eyes  appears  to  have  influenced  his  whole  judg- 
ment on  the  facts.  I  think  he  has  erred  for  this  reason  in 
his  estimate  of  the  evidence  which  corroborates  Herson. 

His  definition  of  corroborative  evidence,  and  the  distinc- 
tion he  makes  between  evidence  establishing  the  probabil- 
ity of  Herson's  evidence  being  correct,  and  evidence  cor- 
roborative of  the  facts  stated  by  him,  is  derived  from  the 
judgment  of  Dr.  Lushington  in  Simmons  v.  Simmons,  5 
Notes  of  Ca.  Ecc.  &  Mar.  325  and  11  Jur.  830,  which  was, 
a  suit  for  the  restitution  of  conjugal  rights  by  the  husband 
against  the  wife,  and  the  question  to  be  determined  was 
whether  adultery  had  been  proved.  By  the  rules  of  that 
Court  as  then  constituted  the  evidence  of  one  witness 
{though  implicitly  believed)  was  not  enough  to  prove  adul- 
tery unless  there  was  corroborative  evidence.  The  Judge 
therefore  held  that  the  corroboration  in  order  to  be  legally 
sufficient  must  be  of  matters  ejusdem  generis  with  that  of 
the  chief  witness,  and  tending  to  produce  the  same  result. 
But  he  recognizes  that  the  test  of  what  is  corroborative 
may  be  very  different  when  there  is  no  rule  as  to  the  num- 
ber of  witnesses  requisite,  and  then  says,  as  to  such  cases, 
that  evidence  as  to  probability  may  have  great  weight  (p. 
-344). 

In  fact,  the  test  as  to  corroboration  which  the  Master  has 
thus  adopted  goes  beyond  even  what  is  required  in  criminal 
cases.  For  example,  in  the  case  of  an  information  for 
bribery  (Regina  v.  Boyes,  1  B.  &  S.  320),  the  law  is  thus 
laid  down  b}^  Wightman,  J.,  (in  which  the  other  Judges 
concur) :  "  It  is  not  necessary  that  there  should  be  cor- 
roborative evidence  as  to  the  very  fact ;  it  is  enough  that 
there  shall  be  such  as  shall  confirm  the  jury  in  the  belief 
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that  the  accomplice  is  speaking  the  truth."  See  also  Rex 
V.  Birkett,  Rass.  &  Ry.,  C.  C.  252,  and  Rex  v.  Jarvis,  2  M. 
&;  Rob.  40  ;  Ivy  on  Accomplices,  pp.  26,  61,  91,  99.  So  in 
the  last  case  on  the  subject  in  1883  Regina  v.  Gallagher,  15 
Cox,  C.  C.  291,  (a  trial  for  high  treason  before  Coleridge,  0 
J.,  the  M.  R.,  and  Grove,  J.),  it  was  held  that  it  was  not 
necessary  that  an  approver  should  be  corroborated  in  every 
particular,  (for  if  so  it  would  not  be  necessary  to  call  him 
as  a  witness),  but  there  must  be  a  certain  amount  of  con- 
firmation sufficient  to  satisfy  a  jury. 

What  was  the  matter  to  be  proved  here.?  It  was 
whether  or  not  Herson  had  a  warehouse  at  25  Church 
Street  from  and  after  the  date  of  the  warehouse  receipt, 
and  during  its  currency.  Herson  says  he  had  not — had 
no  lease  of  it  from  Monteith — and  no  key  of  it — and  no 
control  of  it. 

Chapman  corroborates  this  by  saying  that  he  as  book- 
keeper of  Monteith  was  at  25  Church  street  every  day. 
The  cellar  therein  (the  site  of  the  supposed  warehouse) 
was  entered  by  a  trap-door  which  was  usually  open,  and 
could  only  be  reached  through  Monteith's  place  of  busi- 
ness. There  was  no  lock  on  the  cellar.  There  was 
nothing  to  indicate  that  Herson  was  in  possession  of  the 
goods  there,  and  he  swears  that  Monteith  had  sole  possession 
of  the  goods  in  the  cellar. 

Cavanagh's  evidence  is  also  in  the  same  direction  as 
shewing  that  Monteith  exhibited  the  goods  in  the  cellar  to 
him  as  his  (Monteith's)  goods,  and  obtained  his  endorsement 
on  negotiable  paper  on  the  faith  of  this  ownership.  The 
evidence  of  James  also  is  of  the  same  character.  All  these 
witnesses  give  evidence  ejusdem  generis  with  that  of 
Herson  as  to  his  not  being  a  warehouseman  in  charge  of 
Monteith's  cellar,  and  the  combined  effect  of  their  evidence 
is  to  convince  me  that  (if  these  facts  alone  were  to  be 
regarded)  the  great  preponderance  of  testimony  is  against 
the  existence  of  any  such  warehouse. 

I  observe  that  the  Master  has  disallowed  to  the  banks 
the  costs  o::"  this  evidence  taken  on  the  reference  back,  on. 
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the  ground  that  had  the  cases  he  refers  to  been  cited  there 
would  have  been  no  reference  back.  These  costs  should  not 
be  withheld  for  that  reason,  as  will  appear  from  what  I 
have  already  said. 

The  evidence  last  taken  will  prove  material  in  case  this 
contest  is  carried  further,  and  the  appellate  Judges  should 
differ  from  my  view  on  the  question  of  estoppel,  and  of  the 
creditors'  status.  I  think  the  costs  of  the  reference  back 
and  the  evidence  then  taken  as  well  as  of  this  appeal  should 
be  taxed  to  the  banks. 

Proudfoot,  J. — 43  Vic.  ch.  22,  s.  7,  (D.)  amending  34  Vic. 
'Ch.  5,  sec.  45  (D.),  in  the  first  place  defines  the  meaning  of 
*'  eoods,  wares,  and  merchandize,"  it  then  defines  "  ware- 
house  receipt  "  as  a  receipt  given  by  any  person,  *  * 
for  any  goods,  wares,  or  merchandize  in  his  actual,  visible, 
and  continued  possession,  as  bailee  in  good  faith,  and  not 
.as  of  his  own  property,  (such  a  bailee  I  understand  to  be  a 
warehouseman)  and  then  the  section  goes  on  to  provide 
that  the  "  warehouse  receipt"  shall  comprise  receipts  by 
any  keeper  of  a  warehouse  &c.,  for  goods  &;c.,  in  the  place 
or  one  of  the  places  kept  by  him-  whether  he  is  engaged  in 
other  business  or  not,  thus  authorizing  persons  who  are 
not  warehousemen  alone,  but  who  may  have  other  business 
also,  to  give  receipts,  but  these  are  comprised  in  the 
preceding  definition  which  requires  the  goods  to  be  in  the 
actual,  visible,  and  continued  possession  of  the  bailee  :  this 
is  further  confirmed  by  the  description  of  their  being  in 
the  place  or  one  or  more  of  the  places  kept  hy  him.  If  so 
they  must  be  in  his  possession. 

I  agree  with  the  Chancellor  in  other  respects. 

Appeal  dismissed,  with  costs. 


G.  A.  B. 
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LyTTLE  V.  B  RODDY. 

Assessment  and  taxes — Tax  deed — Time  within  which  it  can  be  questioned — 
B.  S.  O.  ch.  ISO,  sec.  156. 

Held,  following  Hutchinson  v.  Collier,  27  C.  P.  254,  that  the  two  years- 
given  by  sec.  156  of  R.  S.  0.  ch.  180,  within  which  a  tax  deed  can  be 
questioned,  is  to  be  computed  from  the  giving  of  the  deed  and  not  from* 
the  time  of  the  sale. 

The  Court,  though  not  satisfied  with  the  decision  as  arrived  at  in  that 
case,  considered  they  were  bound  by  it. 

This  was  an  action  brought  by  the  plaintiff,  as  owner 
and  in  possession  of  lots  2  and  3  on  Ghent's  survey,  on  the 
south  side  of  Main  street,  west  of  the  river,  in  the  village 
of  Glenallan,  to  set  aside  a  sale  thereof  for  taxes,  and  the 
tax  deed  made  thereunder. 

The  sale  took  place  on  the  3rd  October,  1882,  and  was^ 
for  the  taxes  of  1879.  The  tax  deed  was  given  on  the  7th 
November,  1883.  This  action  was  commenced  on  the  28tk 
February.  1885. 

The  objections  to  the  tax  sale  were,  that  the  lots  were 
not  assessed  separately  with  a  value  for  each  lot,  but  these 
two  lots,  with  lot  1  and  part  of  lot  27,  were  assessed 
together,  and  were  so  returned  to  the  County  Treasurer,, 
and  kept  in  his  books  with  a  gross  sum  for  the  taxes  on 
the  whole  assessed  premises.  The  County  Treasurer 
advertized  the  three  lots,  1,  2  and  3,  but  he  did  not  adver- 
tize or  sell  or  in  any  way  deal  with  the  part  of  lot  27. 
The  County  Treasurer  in  advertizing  the  said  lots  1,  2,  and 
3,  assumed  to  divide  and  impose  the  taxes,  which  had  been 
returned  as  in  arrear  upon  the  said  four  parcels  of  land,, 
equally  upon  and  between  the  said  lots  1,  2,  and  3,  and  for 
the  taxes  so  divided  and  imposed  and  the  expenses  of  the 
sale,  he  sold  the  lots  1,  2,  and  3.  The  said  four  lots  were 
not  of  uniform  size  or  value,  and  on  one  of  the  lots  there 
was  a  dwelling  house  and  three  substantial  enclosures  and 
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The  defendant  claimed  as  assignee  of  the  tax  purchaser 
under  a  deed,  dated  2nd  J  uly,  1884. 

The  tax  sale  was  admitted  to  be  defective ;  and  the 
whole  question  was,  whether  the  defects  had  been  cured 
under  sec.  156  of  K  S.  0.  ch.  180,  by  the  lapse  of  the  two 
years  since  the  sale. 

The  learned  Judge  at  the  trial,  in  accordance  with  the 
decision  of  Hutchinson  v.  Collier,  27  C.  P.  254,  held  that 
the  two  years  must  be  counted  from  the  giving  of  the  deed 
and  not  from  the  time  of  the  sale ;  and,  therefore,  the 
defects  in  the  assessment  had  not  been  cured;  and  he 
entered  judgment  for  the  plaintiff. 

In  Michaelmas  sittings  A,  H.  Macdonald  (of  Guelph) 
moved  on  notice  to  set  aside  the  judgment  entered  for  the 
plaintiff  and  to  enter  judgment  for  the  defendant,  on  the 
ground  that  the  two  years  counted  from  the  time  of  sale 
and  not  from  the  giving  of  the  deed. 

During  the  same  sittings,  November  25,  1885,  A. 
Macdonald  supported  the  motion.  The  defects  in  the 
assessment  are  cured  by  sec.  156  of  R  S.  O.,  ch.  180.  That 
section  enacts  that  the  deed  shall  be  valid  and  binding-  if 
not  questioned  within  two  years  from  the  time  of  the  sale. 
In  Hutchinson  v.  Collier,  27  C.  P.  254,  it  was  held  that 
the  two  years  were  from  the  giving  of  the  deed.  That  case 
was  decided  under  sec.  155  of  32  Vic.  ch.  36,  (0.,)  and  the 
wording  of  that  section  is  different  from  that  of  sec.  156 
of  the  Ke vised  Statutes.  In  the  recent  case  of  Glaxton  v. 
Shihley,  9  0.  K  451,  Hutchinson  v.  Collier  was  followed, 
but  the  difference  in  the  statutes  was  not  noticed.  The 
case  of  Hutchinson  v.  Collier  is  not  well  decided,  and 
should  not  be  followed.  The  words  of  the  section,  even  as 
originally  enacted,  are  quite  clear  that  the  two  years  are 
to  run  from  the  sale  and  not  the  giving  of  the  deed. 

Miller  (of  Berlin),  contra,  was  not  called  on. 


November  25,  1885.  Camekon,  C.  J. — I  cannot  dis- 
tinguish this  case  from  Hutchinson  y.  Collier,  27  C.  P.  254, 
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^ind  while  I  am  not  satisfied  with  the  decision  as  arrived 
at  in  that  case,  we  are  bound  by  it.  The  motion  must 
therefore  be  dismissed,  with  costs. 

Rose,  J. — I  am  also  of  opinion  that  the  motion  must  be 
dismissed.  Mr.  Macdonald  attempts  to  distinguish  the 
present  case  from  Hutchinson  v.  Collier  on  the  ground  of 
an  alleged  difference  between  the  wording  of  sec.  155  of 
32  Vic.  ch.  36,  (0.),  and  sec.  156  of  R.  S.  O.  ch.  180.  I 
think  he  has  failed  to  do  so,  and  we  must  follow  that 
case.  Were  the  matter  open  to  us  I  think  I  would  be 
prepared  to  yield  to  his  argument,  that  the  time  of  the  sale 
and  not  the  giving  of  the  deed,  is  the  date  from  which 
the  two  years  are  to  be  computed. 

Galt,  J.,  concurred. 

Motion  dismissed. 

[See  Claxton  v.  Shibley,  in  the  Divisional  Court,  ante  at  p.  288,  per 
Boyd,  0.,  Eep.] 
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[COMMON  PLEAS  DIVISION.] 

Regina  V.  McDonald  et  al. 

■Criminal  law— Separate  indictments  for  similar  offences — On  trial  of  one  of 
the  indictments  evidence  received  relative  to  charge  on  the  other  one — Admis- 
sibility. 

Two  indictments  were  preferred  against  the  defendants  for  feloniously 
destroying  the  fruit  trees  respectively  of  M.  and  C.  The  offences 
charged  were  proved  to  have  been  committed  on  the  same  night,  and 
the  injury  complained  of  was  done  in  the  same  manner  in  both  cases. 
The  defendants  were  put  on  their  trial  on  the  charge  of  destroying  M.'s 
trees  ;  and  evidence  relating  to  the  offence  charged  in  the  other  indict- 
ment, was  admitted  as  showing  that  the  offences  had  been  committed 
by  the  same  person. 

Held,  that  the  evidence  was  properly  received. 

At  the  last  Cobourg  Assizes  the  defendants  were  indicted 
on  two  separate  charges  of  felony,  before  O'Connor,  J. 

The  offences  charged  were  of  the  same  class,  viz.,  destroy- 
ing fruit  trees.  The  persons  whose  property  had  been 
injured  were  Oscar  Macdonald  and  William  Cox. 

Upon  the  trial  of  the  defendants  in  respect  of  the  indict- 
ment against  them  respecting  Oscar  Macdonald,  the  Crown 
offered  and  the  learned  Judge  admitted,  subject  to  the 
objection  of  counsel  for  the  defendants,  the  evidence  of 
William  Cox,  Joseph  A.  Philp,  Joel  Turrney,  and  Moses 
Samis. 

A  case  was  stated  by  the  learned  Judge  for  the  opinion 
of  the  Court. 

The  learned  Judge  in  his  statement  of  the  case  said  : 
"  The  question  I  reserve  for  the  opinion  of  the  Justices 

of  the  Common  Pleas  Division  is,  whether  the  evidence  so 

admitted  was  properly  admissible  against  the  defendants 

upon  the  trial  upon  this  indictment." 

The  evidence  of  the  parties  named  was  attached  to  the 

€ase. 

During  Michaelmas  sittings,  November  24,  1885,  the 
case  was  argued. 

G.  T.  BlacJcstocJc,  for  the  defendants  ?    The  defendant 
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being  charged  on  a  separate  indictment  with  girdling 
Cox's  trees,  the  evidence  referable  to  the  Cox  indict- 
ment should  not  have  admitted.  The  defendants  upon  the 
indictment  upon  which  they  were  being  tried,  namely,  in 
McDonald's  case,  were  in  fact  also  put  on  trial  on  the  Cox 
indictmeot,  although  not  on  their  trial  on  that  indictment 
The  CrowD  must  confine  itself  to  the  evidence  which  the 
prisoners  presume  will  be  offered  against  them  on  the 
charge  preferred  against  them.  There  was  also  nothing  to 
connect  the  evidence  with  the  charge  upon  which  they  were 
being  tried.  It  did  not  appear  that  the  trees  were  girdled 
in  a  peculiar  manner ;  and  as  to  the  boot  tracks,  this  is^ 
very  dangerous  kind  of  evidence  to  admit.  Boots  of  the 
description  worn  by  the  defendants  are  machine  made ;  and 
there  are  thousands  of  the  same  kind  and  description : 
Taylor  on  Evidence,  8th  ed.,  p.  304,  312-3  ;  Russell  on 
Crimes,  5th  ed.,  vol.  iii.,  p.  378;  G^ree^i^ea/ on  Evidence,  14th 
ed.,  sec.  52.  The  case  of  Rex  v.  Smith,  2  C.  &  P.  633, 
clearly  shews  that  the  evidence  was  not  admissible.  See 
also  Waterloo  Mutual  Ins.  Co.  v.  Robinson,  5  0.  R.  295 ; 
Rex  V.  Westwood,  4  C.  &  P.  547. 

JE.  F.  B.  Johnston,  for  the  Crown.  The  evidence  was 
clearly  admissible.  There  was  evidence  of  threats  to 
injure  the  trees  of  both  McDonald  and  Cox.  Then  there 
was  evidence  of  the  trees  beins:  girdled  on  the  same 
night  and  in  the  same  manner,  and  the  footmarks  around 
the  trees  corresponded  with  the  size  of  the  defendants' 
boots.  These  were  all  circumstances  to  shew  a  connection 
between  the  two  acts.  The  law  is  clearly  laid  down  in 
Russell  on  Crimes,  5th  ed.,  vol.  iii.,  p.  375,  and  a  manu- 
script case  there  referred  to  of  Rex  v.  Salisbury,  also 
referred  to  in  5  C.  &;  P.  155.  See  also  Rex  v.  Rooney,. 
7  C.  &  P.  517  ;  Rex  v.  Fursey,  6  C.  &  P.  81. 

December  19,  1885.  Galt,  J. — The  offences  charged 
were  proved  to  have  been  committed  on  the  same  night,, 
and  the  injury  to  the  trees  done  in  the  same  manner  in 
both  cases. 
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Mr.  Blackstock's  objection  was,  that  as  there  was  a  second 
indictment  pending  against  the  defendants  for  the  damage 
done  to  Cox's  property,  no  evidence  relating  to  that  offence 
could  be  received. 

He  relied  on  the  case  of  Rex  v.  Smith,  2  C.  &  P.  633,  which 
certainly  supports  his  argument.  That  was  an  indictment 
for  forgery;  and  the  learned  Judge  held  that  "  as  the  second 
uttering  is  made  the  subject  of  a  distinct  prosecution,  we 
are  not  at  liberty  to  go  into  evidence  of  it  even  to  shew  a 
guilty  knowledge  in  a  previous  uttering." 

In  Russell  on  Crimes,  5  th  ed.,  vol.  iii.,  p.  375,  it  is  laid  down 
as  the  result  of  the  cases  cited.  "  It  was  formerly  considered 
that  if  there  were  separate  indictments  for  offences  which 
constituted  parts  of  the  same  transaction,  evidence  of  an 
offence  which  was  the  subject  matter  of  one  indictment  was 
not  admissible  upon  the  trial  of  another,"  citing  the  above 
case.  "  But  it  has  since  been  held  in  several  cases  that 
there  being  another  indictment  pending  makes  no  differ- 
ence. And  it  has  been  laid  down  by  a  very  learned  Judge 
that  the  correct  rule  in  such  cases  is,  that  it  is  in  the  discre- 
tion of  the  Judge  to  admit  or  reject  evidence  of  other 
felonies  which  form  the  subject  of  other  indictments,  and 
that  such  discretion  will  be  guided  by  the  evidence  appear- 
ing to  be  necessary  or  unnecessary  in  support  of  the 
indictment  on  which  the  prisoner  is  being  tried." 

In  the  case  of  Rex  v.  Whiley,  2  Leach  C.  C.  983,  Lord 
Ellenborough,  in  the  course  of  his  judgment,  says,  at  p.  985  : 
"  There  is  a  case  where  a  man  committed  three  burglaries  in 
one  night,  and  stole  a  shirt  at  one  place  and  left  it  at  another ; 
and  they  were  all  so  connected  that  the  Court  heard  the 
history  cf  the  three  different  burglaries." 

We  have  none  of  the  evidence  given  on  the  trial  of  the 
defendants  other  than  that  objected  to;  and  as  the  objection 
to  its  admissibility  was  taken  before  it  was  given,  I  do  not 
feel  at  liberty  to  review  it ;  but  the  other  evidence  had  been 
given,  and  it  was,  in  my  opinion,  clearly  a  case  in  which  it 
was  within  the  discretion  of  the  learned  Judge  to  admit 
or  reject  it  as  tending  to  show  that  both  offences  had  been 
committed  by  the  same  person. 
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Cameron,  C.  J. — I  am  of  the  same  opinion ;  and  will 
only  add  to  what  my  learned  brother  Gait  has  said,  that 
it  seems  to  me  all  such  evidence  is  clearly  admissible  as 
tending  to  connect  the  prisoner  with  the  offence  charged. 
Assume  that  the  prisoner  had  been  seen  at  a  place  work- 
ing with  a  drawing  knife  that  had  certain  gaps  in  it  of 
irregular  shape,  and  which  made  a  peculiar  mark  in  wood 
shaved  with  it,  and  that  the  girdled  trees  had  marks  on 
them  exactly  resembling  the  gaps  in  the  drawing  knife, 
I  do  not  think  it  could  be  contended  that  these  facts 
could  not  be  given  in  evidence,  because  jper  se  they  did 
not  establish  that  the  prisoner  s  hands  held  the  knife  when 
it  made  the  marks,  or  that  the  knife  of  the  accused  had 
made  them.  They  would  be  circumstances  forming,  or 
that  might  form,  links  more  or  less  remote  in  the  chain 
connecting  the  accused  with  the  offence. 

Then  to  further  illustrate.  Assume  that  the  accused 
was  seen  girdling  a  tree  belonging  to  himself,  and  that  he 
did  it  in  a  particular  manner  :  that  he  made  a  track  in  the 
ground  of  a  peculiar  character  ;  and  then  it  appeared  that 
trees  of  the  prosecutor  had  been  girdled  in  the  same  way, 
and  a  track  with  the  same  peculiar  mark  had  been  found 
near  the  girdled  tree,  could  evidence  of  these  things  be 
excluded  from  the  consideration  of  the  jury  ?  I  should 
say  most  decidedly  they  could  not.  Then  if  they  could  not^ 
on  what  principle  could  they  be  excluded  if  the  trees  in- 
stead of  being  t  lie  property  of  the  accused  had  been  trees, 
in  respect  of  the  girdling  of  which  a  substantive  felony 
was  charged  ?  The  circumstances  weie  not  given  in  evi- 
dence to  establish  the  other  felony,  but  as  circumstances 
leading  to  proof  of  the  affirmation  that  the  accused  was 
guilty  of  the  offence  for  which  he  was  on  trial. 

The  admissibility  of  evidence  is  a  question  for  the  Court, 
its  weight  is  entirely  for  the  jury.  I  attach  very  little 
importance  to  foot  marks.  It  is  a  very  weak  link  in  the 
chain  of  circumstances,  and  unless  of  a  peculiar  or  unusual 
character  very  little  weight  should  be  attached  thereto ; 
but,  notwithstanding  I  entertain  this  view,  I  would  not 
think  of  preventing  such  evidence  being  given. 
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In  the  present  case  the  evidence  was  rightly  admitted  of 
the  witnesses  ricimed  in  the  case  reserved,  and  the  convic- 
tion must  be  affirmed. 

Rose,  J.,  concurred. 

Conviction  affirmed. 


[COMMON  PLEAS  DIVISION.] 

Regina  V.  Bent. 

Criminal  law — Forgery — Uttering — Guilty  knowledge — Evidence — 
Admisaihility. 

The  prisoner  was  indicted  along  with  W,  ;  the  first  count  charging  W. 
with  forging  a  circular  note  of  the  National  Bank  of  Scotland  ;  aad  the 
second  with  uttering  it  knowing  it  to  be  forged.  The  prisoner  was 
charged  as  an  accessory  before  the  fact.  Evidence  was  admitted  show- 
ing that  two  persons  named  F.  and  H.  had  been  tried  and  convicted  in 
Montreal  of  uttering  similar  forged  circular  notes  printed  from  the 
same  plate  as  those  uttered  by  W.  :  that  the  prisoner  was  in  Montreal 
with  E. ,  they  having  arrived  and  registered  their  names  together  at  the 
same  hotel,  and  occupied  adjoining  rooms  :  that  after  F.  and  H.  had 
been  convicted  on  one  charge,  they  admitted  their  guilt  on  several 
others  ;  and  that  a  number  of  these  circular  notes  were  found  on  F. 
and  H.,  which  were  produced  at  the  trial  of  the  prisoner.  Before  the 
evidence  was  tendered,  it  was  proved  that  the  prisoner  was  in  company 
with  W.,  who  was  proved  to  have  uttered  similar  notes.  Evidence  was 
also  admitted  shewing  that  a  large  number  of  the  notes  were  found  con- 
cealed at  a  place  near  where  the  prisoner  had  been  seen,  and  were  con- 
cealed, as  was  alleged  by  him,  after  W.  had  been  arrested. 

Held,  that  the  evidence  was  properly  received  in  proof  of  the  guilty 
knowledge  of  the  prisoner. 

This  was  an  indictment  tried  at  Toronto,  before  Armour, 
J.,  who,  on  the  ap|)li<!ation  of  the  defendant's  counsel, 
reserved  a  esse  on  one  branch  of  the  evidence  for  the  con- 
sideration of  this  Court. 

There  was  no  special  point  reserved. 

After  the  conclusion  of  the  charge  of  the  learned  Judge, 
the  following  objections  of  the  learned  counsel  were  made  : 
Mr.  higelow  :  "I  took  certain  objections  during  the  course 
of  the  trial.  1  ask  your  lordship  to  reserve  a  casein  regard 
to  them.    The  crown  counsel  failed  to  convict."  Armour, 
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J. :  "I  think  I  guarded  in  my  charge  against  anything 
arising  from  that."  Mr.  Bigelow :  "  We  cannot  control  the 
influence  of  evidence  of  that  kind  on  a  jury." 

The  learned  J udge  then  said :  "  Of  course  I  will  allow 
you  to  take  the  opinion  of  the  Court  if  I  can  in  anyway." 

The  prisoner  was  found  guilty,  and  convicted. 

The  facts,  so  far  as  material,  are  set  out  in  the  judgment 
of  this  Court. 

During  the  Michalmas  sittings,  November  24,  1885,  the 
case  was  argued. 

Bigelow,  for  the  prisoner,  referred  to  Rex  v.  Davis,  Tlu  s. 
&  E-y.  C.  C.  113  ;  Russell  on  Crimes,  5th  ed.,  vol.  i.,  pp. 
164,  169,  171;  Wills  on  Circumstantial  Evidence,  173,  and 
cases  there  cited. 

McMahon,  Q.  C,  for  the  Crown,  referred  to  Rex  v.  Bwr- 
dette,  4  B.  &  Al.  91,  122 ;  Rex  v.  Davis,  Bus.  &  By.  113 ; 
Regina  v.  Exall,  4  F.  &  F.  922,  927 ;  Regina  v.  Fair,  4 
F.  &  F.  336 ;  Regina  v  Francis,  L.  B.  2  C.  C.  B.  128 ; 
Regina  v.  Barbour,  1  C.  &  K.  442  ;  Russell  on  Crimes,  5th 
ed.,  vol.  i.,  157. 

December  19,  1885.  Galt,  J. — The  whole  case  has  been 
submitted  to  this  Court  without  any  special  objections. 

The  prisoner  was  indicted  along  with  one  Thomas  White. 
The  latter  was  charged  in  the  first  count  with  forging  a 
circular  note  of  the  National  Bank  of  Scotland;  and  in  the 
second  with  uttering  it  knowing  it  to  be  forged,  and  the 
prisoner  Bent  as  an  accessory  before  the  fact. 

It  was  proved  on  the  trial  that  two  persons  named  Fox 
and  Hall  had  been  tried  and  convicted  in  Montreal  of  utter- 
ing similar  forged  circulars ;  and  it  was  proved  that  these 
forged  circulars  were  printed  from  the  same  plate  as  those 
uttered  by  the  prisoner  White.  It  was  proved  that  Bent 
was  in  Montreal  with  Fox;  they  arrived  together;  registered 
their  names  together,  and  occupied  adjoining  apartments 
in  the  same  hotel.  At  the  trial  in  Montreal,  after  Fox  and 
Hall  had  been  found  guilty  on  one  charge,  they  admitted 
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their  guilt  on  several  others.  It  was  also  proved  that 
twenty-two  of  these  circular  notes  were  found  on  Hall,  and 
twenty-one  on  Fox.  These  last  were  produced  on  Bent's 
trial. 

This  was  the  evidence  objected  to  by  Mr.  Bigelow, 
who,  on  the  evidence  of  the  hotel  clerk,  as  to  the 
registration  of  the  names  of  Fox  and  Bent,  being  given, 
said :  "  I  take  the  objection  that  there  is  no  evidence  to 
conuect  Bent  with  Fox  sufficient  to  warrant  any  evidence 
shout  Fox." 

This  objection  was  several  times  repeated  at  different 
stages  of  the  case  ;  and  is  that  now  before  us. 

The  prisoner  was  charged  as  an  accessory  before  the  act 
to  the  uttering  of  forged  paper;  and  the  principal  question 
for  the  jury  to  consider  was,  whether,  supposing  the  pris- 
oner was  a  party  to  the  uttering,  he  knew  the  circular 
notes  were  forged.  Before  the  evidence  was  tendered  it 
Tiad  been  proved  that  that  the  prisoner  was  in  company 
with  White  who,  beyond  question,  was  guilty  of  uttering 
similar  notes ;  and  it  had  also  been  proved  that  a  large 
number  of  these  forged  circulars  had  been  found  concealed 
about  the  wash  room  at  the  Cobourg  station  of  the  Grand 
Trunk  Railway  ;  and,  as  was  alleged,  had  been  so  con- 
cealed by  the  prisoner  after  White  had  been  arrested. 

In  my  opinion  the  evidence  of  the  prisoner's  acquaint- 
ance and  intercourse  with  Fox  was  properly  received.  It 
was  tendered  not  for  the  purpose  of  convicting  the  prisoner 
with  the  uttering  committed  by  Fox,  but  for  the  purpose 
of  showing  that  if  the  prisoner  was  aware  of  the  possession 
by  Fox  of  these  circular  notes  he  knew  they  were  forged ; 
and  it  had  previously  been  proved  that,  in  addition  to  the 
parcel  of  forged  circulars  found  concealed  in  the  wash 
room  addressed  to  White,  there  was  another  parcel  of  the 
same  addressed  to  "  Charles  Foley  "  under  which  alias  the 
prisoner  Bent  was  indicted.  We  find  then  a  large  number 
of  these  forged  circulars  in  the  possession  of  White  ;  also 
in  the  possession  of  Hall  and  Fox  ;  and  finally  in  the 
possession  of  the  prisoner  (if  the  jury  believed  that  the  two 
parcels  had  been  secreted  by  him) ;  and  it  is  shown  beyond 
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question  that  they  were  forgeries  printed  from  the  same  plate. 

It  therefore  appears  to  me  the  evidence  was  properly- 
received  in  order  to  satisfy  the  jury  as  to  the  guilty  know- 
ledge of  the  prisoner. 

Cameron,  C.J. — I  am  also  of  opinion  that  the  connection 
of  the  prisoner  Bent  with  Hall  anc^  Fox  was  matter  that 
properly  could  be  given  in  evidence  to  show  a  guilty 
knowledge  on  his  part  of  the  felonious  acts  of  the  prisoner 
White,  in  support  of  the  crime  charged  against  him,  that 
he  had  aided  and  abetted  the  latter  in  the  commission  of 
the  felony  with  which  he  was  charged  :  that  the  finding  of 
the  spurious  letters  of  credit  in  the  closet  connected  with 
the  ladies'  waiting  room  at  the  Cobourg  station,  though 
sometime  after  the  prisoner  Bent  was  seen  in  that  waiting 
room,  was  also  admissible.  If  Bent  had  been  seen  to  go 
into  the  closet,  and  immediately  after  his  coming  out  the 
papers  had  been  found,  there  would,  I  assume,  have  been 
no  doubt  that  the  fact  could  have  been  given  in  evidence^ 
That  he  was  not  seen  in  the  closet  and  the  papers  were  not 
found  for  some  weeks  after  he  was  seen  in  the  waiting 
room,  does  not  make  the  fact  inadmissible.  It  merely  tends 
to  weaken  the  force  of  the  fact  as  a  piece  of  evidence 
against  the  prisoner. 

I  am  therefore  of  opinion  there  was  no  miscarriage  at 
the  trial;  and  the  conviction  must  be  affirmed. 

I  have  not  overlooked,  in  connection  with  the  evidence 
as  to  Hall  and  Fox  and  what  occurred  at  Montreal,  it  is  not 
competent  to  give  evidence  of  a  prisoner's  bad  character,  or 
the  bad  character  of  his  associates,  as  that  does  not  in  any 
manner  tend  to  establish  the  particular  offence  for  which 
the  prisoner  is  being  tried.  But  if  the  conduct  or  character 
of  his  associates  has  a  bearing  upon  the  particular  charge 
forming  a  link,  near  or  remote,  in  the  chain  that  connects 
the  accused  with  the  offence,  it  may  be  admissible  in 
evidence;  and  nothing  was  received  in  evidence  in  this  case 
that  had  not  such  a  bearing. 

Kose,  J.,  concurred. 

Convictioa  affi^rmed. 
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Clarkson  V.  Snider. 

Stock — Fledge  by  broker — Recovery  of  purchase  money — Jury  cas* — Nonsuit 
— Motion  to  set  aside — Practice. 

A  firm  of  brokers  purchased  twenty  shares  of  bank  stock  for  the  defen- 
dant, the  latter  agreeing  to  repay  to  the  former  the  price  paid  therefor 
on  demand  with  interest,  the  brokers  to  hold  the  stock  as  collateral 
security  and  receive  a  ten  per  cent,  margin  and  one  quarter  per  cent, 
commission.  The  brokers  took  the  stock  in  their  own  names,  and  then 
transferred  it  to  a  loan  company  together  with  other  stock  of  the  same 
character,  the  transfer  by  them,  though  absolute  in  form,  being  in  fact 
a  pledge  to  secure  the  repayment  of  a  much  larger  amount  than  the 
sum  payable  by  the  defendant.  The  pledge  had  no  reference  to  the 
transaction  with  defendant,  but  was  for  the  brokers' own^purposes.  The 
defendant  was  not  informed  of  the  transfer,  and  calls  for  further  margins 
were  made  from  time  to  time  as  the  stock  fell.  On  the  27th  June,  1884, 
the  brokers  suspended  payment,  at  which  date  the  stock  had  fallen  con- 
siderably ;  and  on  the  26th  December  they  made  an  assignment  for  the 
benefit  of  creditors  to  the  plaintiff.  Neither  at  the  time  of  the  suspen- 
sion or  assignment,  was  any  unpledged  or  unhypothecated  stock  held 
for  or  by  the  brokers,  nor  was  any  transferred  to  the  plaintifi",  there 
being  only  a  right  in  him  to  redeem  any  stock  undisposed  of  by  the 
pledgees.  On  the  4th  August,  1885,  after  the  stock  had,  by  legislative 
enactment,  been  reduced  to  one  half  its  original  par  value,  or  from 
$100  to  $50  per  share,  the  plaintiff  ofi'ered  to  transfer  twenty  shares  of 
the  reduced  stock,  which  the  defendant  refused  to  accept.  The  plaintiff 
then  brought  this  action  against  defendant  to  recover  the  alleged  balance 
due  on  the  stock. 

Held,  there  could  be  no  recovery,  for  that  the  delivery  of  the  stock  and 
payment  of  the  price  were  concurrent  acts,  and  the  brokers  were  not  in 
a  position  after  the  time  of  insolvency  to  deliver  the  same,  while  at 
the  time  of  the  plaintiff 's  offer  there  was  no  stock  of  the  nominal  value 
per  share  of  that  which  the  brokers  purchased  for  the  defendant. 

Where  in  a  jury  case  the  learned  Judge  at  the  trial  enters  a  nonsuit,  a 
notice  of  motion,  and  not  an  order  nisi,  is  the  proper  mode  of  moving 
against  the  nonsuit. 

This  was  an  action  brought  by  the  plaintiff  as  assignee 
of  the  estate  and  effects  of  Messrs.  Forbes  &  Lownsbor- 
ough,  brokers,  to  recover  from  the  defendant  a  balance  due 
on  the  purchase  of  twenty  shares  of  Federal  Bank  stock 
made  by  the  brokers  for  the  defendant.  The  first  pur- 
chase was  of  ten  shares  on  the  28th  February,  1884,  at 
the  rate  of  $138.25  per  share;  and  on  the  1st  of  May  of  ten 
further  shares,  at  the  rate  of  $126  per  share,  with  a  quarter 
per  cent,  commission  for  brokerage. 

The  plaintiff  in  his  statement  of  claim  alleged  that  the 
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purchase  was  made  on  the  terms  that  the  price  paid 
"by  the  brokers  was  to  be  repaid  on  demand,  with  interest 
at  six  per  cent.  ;  and  the  stock  was  to  be  held  by  the  brok- 
ers as  collateral  security  for  the  repayment  of  the  money 
advanced  by  them. 

The  cause  was  tried  before  Gait,  J.,  and  a  jury,  at  To- 
ronto, at  the  Fall  Assizes  of  1885. 

The  evidence  given  for  the  plaintiff  by  Mr.  Forbes,  one 
of  the  brokers,  disclosed  that  at  the  dates  specified  the 
hrokers  bought  for  and  by  the  direction  of  the  defendant 
the  said  stock,  and  received  from  him  an  agreed  margin  of 
ten  per  cent,  on  the  par  value  of  the  stock  :  that  within 
-a  day  or  two  after  the  purchase  of  the  stock,  which  was 
taken  in  the  names  of  the  brokers,  the  stock  was  trans- 
ferred on  the  books  of  the  Federal  Bank  to  the  London  and 
Canadian  Loan  Association,  together  with  other  stock  of 
the  same  character,  to  secure  to  the  Association  the  repay- 
ment of  much  larger  amounts  than  the  sums  payable  by 
defendant.  The  defendant  was  not  informed  of  this  trans- 
fer, and  the  brokers  made  calls  upon  him  from  time  to  time 
as  the  market  value  of  the  stock  fell  for  the  payment  of 
additional  sums,  so  that  he  had  paid  up  to  the  25th  June, 
1884,  in  respect  of  margins  and  interest  the  sum  of  $550, 
and  the  brokers  had  received  in  respect  of  dividends  paid 
by  the  bank  on  stock,  $110,  making  $660.  On  the  27th 
June,  1884,  the  stock  had  fallen  to  82,  or  18  below  par, 
and  the  brokers  suspended  payment.  At  this  time  they 
had  no  unhypothecated  stock  to  give  to  the  defendant  or 
anybody  else.  Between  the  27th  June  and  the  26th 
December,  1884,  the  brokers  had  been  making  ineffectual 
efforts  to  effect  a  settlement  with  their  creditors  ;  and  on 
the  latter  day  executed  an  assignment  of  all  their  estate 
and  effects,  rights,  and  credits  to  the  plaintiff  in  trust  for 
the  general  benefit  of  their  creditors.  At  the  time  of  the 
assignment  they  held  no  unpledged  or  unhypothecated 
stock,  and  no  stock  wa,s  transferred  to  the  plaintiff.  There 
was  only  the  right  vested  in  him  to  redeem  any  stock  that 
might  have  remained  undisposed  of  by  the  pledgees. 
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On  this  state  of  facts  appearing  the  learned  Judge  dis- 
missed the  action  without  hearing  evidence  for  the  defence, 
although  the  defendant  had  alleged  in  his  pleadings,  and 
by  his  counsel  said  he  was  prepared  to  prove,  that  he  was 
under  the  belief  that  the  brokers  were  holding  the  stock 
for  him,  and  he  was  ignorant  that  it  had  been  repledged, 
and  he  paid  margins  under  such  belief  till  the  25th  June, 
when  he  gave  instructions  that  it  should  be  sold,  which 
the  brokers  had  failed  to  observe.  In  so  dismissing  the 
action  the  learned  Judge  was  of  opinion  there  was  no 
evidence  that  the  plaintiff,  or  those  under  whom  he  claimed, 
were  in  a  position  to  transfer  the  shares  to  the  defendant ; 
and  that  the  defendant  was  not  bound  to  accept  an  offer 
to  deliver  stock,  made  on  the  4th  August,  1885,  after 
the  stock  had  by  legislative  enactment  been  reduced  to 
one-half  the  original  nominal  value,  that  is  to  say,  from 
$100  to  $50  per  share ;  and  he  refused  to  receive  evidence 
that  the  transfer  to  the  Loan  Association,  though  absolute 
in  form,  was  in  fact  a  mere  hypothecation. 

During  Michaelmas  sittings,  F.  Arnoldi  gave  a  notice 
of  motion  to  set  the  judgment  aside,  and  to  enter 
judgment  for  the  plaintiff,  or  for  a  new  trial,  on  the 
ground  that  the  learned  Judge  erred  in  his  decision,  and 
rejected  evidence  tendered  by  the  plaintiff  to  shew  that  the 
transfer  of  the  shares,  though  absolute  inform  in  the  trans- 
fer book  at  the  bank,  was  a  mere  hypothecation ;  and 
because  he  rejected  evidence  to  shew  that  the  plaintiff  was 
possessed  of  sufficient  Federal  Bank  stock  to  answer  the 
purchase  of  the  defendant;  and  for  the  rejection  of  other 
evidence ;  and  because  the  learned  Judofe  refused  to  allow 
the  plaintiff  to  proceed  with  his  case,  and  interrupted  the 
trial  of  the  case,  and  examined  the  plaintiff's  first  witness 
in  such  a  way  as  to  interfere  with  the  fair  trial  of  the  casej 
and  because  the  said  judgment  was  premature,  and  not 
sustained  by  the  facts,  and  contrary  to  law ;  and  the  Judge 
improperly  nonsuited  the  plaintiff. 

During  the  same  sittings,  November  28,  1885,  Arnoldi 
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proceeded  to  support  his  motion  when  FuUerton  and  Cook, 
for  the  defendant,  raised  the  preliminary  objection  that  the 
plaintiff  should  have  moved  by  order  nisi  and  not  by  notice 
of  motion,  and  referred  to  Etty  v.  Wilson,  3  Ex.  D.  359 
Hamilton  v.  Johnston,  5  Q.  B.  D.  263  ;  Tetts  v.  Foster,  3 
C.  P.  D.  437  ;  Davis  v.  Felix,  4  Ex.  D.  32  ;  Macdonald  v. 
Murray,  5  0.  K.  559,  365.  The  matter  stood  over  to- 
enable  the  matter  to  be  more  fully  looked  into. 

On  November  30,  1885,  the  argument  was  proceeded 
with.  Arnoldi  answered  the  preliminary  objection  and 
supported  the  motion.  The  only  point  decided  by  the 
English  cases  referred  to  by  the  other  side  is,  that  the 
case  was  a  proper  one  for  the  Divisional  Court  and  not  for 
the  Court  of  Appeal,  and  as  an  order  nisi  is  required  to 
bring  such  a  case  before  the  Divisional  Court,  an  order 
nisi  should  have  been  obtained.    Under  0.  J.  Act  rule  307 

r 

when  there  has  been  a  trial  by  a  jury,  any  application  for 
a  new  trial  shall  be  to  a  Divisional  Court.  Then  rule  308 
provides  for  an  order  nisi.  This,  however,  was  not  a  trial 
by  jury,  for  although  a  jury  were  sworn  in  the  case  there 
was  no  intervention  of  the  jury  as  the  Judge  decided  the 
case  without  the  jury.  The  case  comes  within  rule  317,. 
which  provides  that  where,  at  the  trial  of  an  action,  the 
Judge  has  directed  that  any  judgment  be  entered  any 
party  may,  without  any  leave  reserved,  apply  to  set  aside 
such  judgment,  &c.  If,  however,  it  is  not  a  case  within 
rule  317,  then  it  is  a  cams  omissus.  Under  rule  405  no 
rule  or  order  to  shov/  cause  shall  be  granted  in  any  action 
or  matter,  except  in  cases  in  which  an  application  for  such 
rule  or  order  is  expressly  authorized  by  the  rules.  The 
application  here  must,  therefore,  be  by  notice  of  motion. 
In  the  Queen's  Bench  Division,  in  Christy  v.  Burnett,  a 
similar  case,  the  Court  decided  that  a  notice  of  motion,  and 
not  an  order  nisi,  was  the  proper  mode  of  moving.  In 
any  event  he  asked  leave  to  serve  an  order  nisi  nunc 
pro  tunc.  [The  Court  intimated  that  if  it  was  found  neces- 
sary the  notice  of  motion  would  be  converted  into  an 
order  nisi.] 


X] 


CLARKSON  V.  SNIDER. 


565 


Fullerton  and  Gooh  contra.  The  English  cases  are 
clearly  applicable.  In  England,  where  the  motion  must  be 
by  order  nisi,  it  must  be  to  the  Divisional  Court,  and  the 
•cases  shew  that  cases  of  nonsuit  also  come  within  the 
rule  and  must  be  by  order  nisi. 

The  arguments  on  the  merits  sufficiently  appear  from 
the  judgment.  The  following  cases  were  referred  to  • 
Lecroy  v  Eastman,  10  Mod.  499  ;  Colehroohe  on  Collateral 
Securities,  p.  490-1,  sec.  369  ;  Dos  Passos  on  Stockbrokers, 
pp.  116,  129,  130-1,  136,  141-7  ;  Duncan  v.  Hill,  L.  R.  8 
Ex.  242  ;  Carnegie  v.  Federal  Bank,  5  O.  E,.  418,  425  ; 
Langton  v.  Waite,  L.  R.  6  Eq.  166,  167  ;  Ex  p.  Denison, 
2  Yes.  552;  Jones  on  Pledges,  sec.  509;  Markham  v.  Jaudon, 
41  N.  Y.  235. 

December  19,  1885.  Cameron,  C.  J. — Mr.  Fullerton  and 
Mr.  Cook  in  shewing  cause  raised  the  preliminary  objec- 
tion, that  the  ruling  of  the  learned  Judge  should  be  ques- 
tioned by  order  nisi,  and  not  by  notice  of  motion,  as  the 
case  was  tried  before  a  jury. 

Though  we  announced  on  the  argument,  if  this  objection 
to  the  manner  of  questioning  the  judgment  was  entitled  to 
prevail,  we  would  allow  the  notice  of  motion  to  be  con- 
T'erted  into  an  order  nisi,  it  may  be  as  well  to  consider 
and  decide  the  question,  as  it  is  one  that  must  frequently 
arise  in  practice,  and  it  is  of  importance  that  no  uncer- 
tainty should  exist  as  to  the  proper  means  of  reviewing  a 
judgment  of  nonsuit  delivered  at  the  trial  without  any 
findings  by  the  jury. 

By  rule  307  of  the  Ontario  J udicature  Act  it  is  provided 

Where  there  has  been  a  trial  by  a  jury  any  application 
for  a  new  trial  shall  be  to  a  Divisional  Court.  And  by  rule 
SOS,  the  application  shall  be  by  motion  calling  on  the 
•opposite  party  to  shew  cause  why  a  new  trial  should  not 
l)e  directed. 

To  make  these  rules  applicable  there  must  be  a  trial  in 
fact  by  a  jury,  and  the  party  moving  must  seek  a  new 
trial. 
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In  the  present  case  the  plaintiff  has  asked  as  part  of  his^ 
motion  that  a  new  trial  should  be  granted ;  but  in  the 
present  condition  of  practice  this  was  not  essential.  If  the 
judgment  dismissing  the  action  be  set  aside,  a  trial  could  be 
had  as  a  matter  of  course,  as  the  entry  in  the  Registrar's^ 
book  would  be  that  the  nonsuit  or  judgment  dismissing 
the  action  had  been  set  aside  and  the  case  would  stand  as^ 
a  case  ready  for  trial ;  that  is,  it  would  assume  the  position 
it  was  in  when  the  erroneous  judgment  was  given. 

The  case  of  Etty  v.  Wilson,  3  Ex.  D.  359,  decided  by  the 
Court  of  Appeal,  cited  for  the  defendant  on  the  argument^ 
determined  that  under  order  40,  rule  4  of  the  English 
Judicature  Act  the  motion  to  set  aside  a  nonsuit 
should  be  made  to  the  Divisional  Court,  and  not  to  the 
Court  of  Appeal,  following  Yetts  v.  Foster,  3  C.  P.  D.  437, 
wherein  it  was  held  that  where  the  Judge  on  undisputed 
facts  had  directed  the  jury  to  find  for  the  plaintiff,  the 
motion  to  set  aside  such  finding  should  be  made  to  the 
Divisional  Court,  and  not  by  way  of  appeal  to  the  Court 
of  Appeal.  The  learned  Judges  in  the  former  case  being  of 
opinion  that  there  was  no  difference  between  the  finding  of 
the  jujy  in  the  manner  directed  by  the  Judge  and  a  non- 
suit directed  by  him.  But  to  me  it  appears  there  is  a  very 
clear  and  wide  distinction.  In  the  one  case  the  jury  acts. 
It  adopts  the  direction  of  the  Judge  and  renders  a  verdict. 
The  jury  might  in  the  face  of  a  positive  direction  by  the 
Judge  have  found  against  such  direction,  and  their  finding,, 
if  correct  in  law  and  fact,  would  not  be  interfered  with  by 
the  Court,  while  on  the  other  hand  a  judgment  of  nonsuit 
or  judgment  dismissing  the  action  without  any  finding  by 
the  jury,  is  the  Judge's  sole  act  to  which  the  jury  is  in  wo 
sense  a  party.  The  finding  by  the  Judge  should  in 
reason  be  dealt  with  in  the  same  way  as  when  he  gives 
judgment  in  a  non-jury  case. 

I  much  prefer  the  old  common  law  practice  of  question- 
ing what  has  been  done  by  Judge  or  jury  at  the  trial  by 
rule  or  order  nisi)  but  the  object  of  the  Ontario  Judicature 
Act  has  been  to  assimilate  the  practice  of  the  common  law 
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Courts  to  that  of  the  Court  of  Chancery,  to  which  Court  no 
such  thing  as  an  order  nisi  was  known,  all  matters  not 
otherwise  expressly  provided  for  being  brought  before  the 
Court  by  notice  of  motion.  When  a  J udge's  decision  is  to 
be  reviewed  in  the  Common  Law  Divisions,  a  jury  not 
having:  intervened,  it  must  now  be  reviewed  on  notice  of 
motion  ;  and  it  would  seem  more  consonant  to  uniformity 
of  practice  not  to  attack  a  judgment  of  nonsuit  by  order 
nisi 

I  am  therefore  of  opinion  that  the  preliminary  objection 
is  not  entitled  to  prevail. 

This  in  no  manner  affects  the  question  as  to  which  Court 
an  appeal  should  be  made.  In  this  country  it  is  optional 
with  the  dissatisfied  party  to  select  the  tribunal  to  review 
the  judgment  complained  of,  while  in  England  it  is  other- 
wise, and  the  dissatisfied  party  must  select  the  proper 
forum  to  review  the  decision  of  the  Judge  at  his  peril. 

As  to  the  rejection  of  evidence,  the  validity  of  that 
ground  depends  upon  the  principal  question  involved — the 
right  contended  for  by  the  plaintiff  of  the  brokers  to  hy- 
pothecate the  stock  in  their  own  name  without  any  refer- 
ence to  the  defendant's  right,  and  w^ithout  limit  as  to  the 
amount  for  which  the  hypothecation  is  made. 

The  evidence  of  Mr.  Forbes  very  clearly  establishes  that 
the  stock  bought  for  the  defendant  was  hypothecated  for 
a  much  larger  amount  with  other  stocks  than  the  claim  of 
the  brokers'  against  the  defendant,  and  no  intimation 
whatever  was  given  to  the  pledgees,  the  London  and  Cana- 
dian Loan  Association,  that  the  defendant  had  any  inter- 
est in  the  stock  whatever. 

It  may  therefore  be  assumed  for  the  purposes  of  this 
motion,  that  the  assignment  of  the  stock  in  the  bank  books 
though  absolute  in  form,  was  in  fact  only  an  hypothe- 
cation of  the  stock  to  the  Association  to  secure  the 
advances  made  upon  it.  But  these  advances  had  no  refer- 
ence to  the  advances  made  by  the  brokers  to  the  defendant. 
They  were  advances  made  to  the  brokers  without  reference 
to  the  rights  of  the  defendant.    Regarded  in  that  light  it 
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seems  to  me  there  can  on  principle  be  no  difference 
"between  an  hypothecation  and  an  absolute  transfer. 

There  would  appear  to  be  no  reasonable  doubt  upon  the 
authorities  that  the  broker  may  take  a  transfer  of  stock  to 
himself,  and  hold  it  as  security  for  the  advances  he  has 
made  to  his  client.  But  it  is  equally  clear  that  he  cannot 
sell  or  absolutely  part  with  control  over  the  stock  pur- 
chased for  his  client  without  being  guilty  of  a  conversion ; 
and  in  such  case  the  client  has  the  right  to  compel  the 
broker  to  account  for  the  proceeds  of  sale,  or  the  market 
value  thereof  at  the  time  of  the  disposal  constituting  the 
conversion,  or  he  may  require  the  present  delivery  of  stock 
or  payment  at  its  market  value ;  the  option  being  with 
the  client  to  select  the  time  at  which  the  value  is  to  be 
determined. 

It  is  quite  true  stock,  so  to  speak,  is  not  ear-marked, 
one  share  being  as  good  as  another;  and  it  is  not  necessary 
that  the  identical  shares  bought  for  a  client  shall  be  kept 
separate  from  other  shares,  to  be  delivered  when  required 
by  the  client.  To  so  hold  would  be  holding  against  com- 
mon sense,  and  imposing,  for  no  good,  trouble  upon  the 
broker.  But  while  this  is  so,  it  does  not  interfere  with 
the  rule  of  law  regulating  the  duty  of  an  agent  towards 
the  principal,  which  requires  him  to  have  his  principal's 
property  so  as  to  be  ready  for  delivery  to  him  when 
demanded,  on  payment  of  any  lien  he  may  have  thereon 
against  his  principal. 

The  rule  with  reference  to  the  obligation  of  stock  brokers 
would  seem  to  be  clearly  and  satisfactorily  laid  down  in 
the  text-book,  "  Dos  Passos  on  Stock  Brokers,"  cited  by 
Mr.  Arnoldi,  from  which  I  make  the  following  extracts, 
p.  143  : 

"  The  doctrine  may  be  asserted  as  well  settled,  that  a 
broker  holding  stocks  for  his  clients  on  margin  for  specu- 
lation, is  not  bound  to  keep  on  hand  the  identical  shares 
purchased,  but  he  answers  all  of  the  duties  of  his  employ- 
ment by  having  ready  for  delivery  to  his  client  shares  of 
the  same  description  and  amount.    Shares  of  stock  have 
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no  ear-mark,  and  one  share  being  of  equal  value  with  every 
other  share  of  the  same  stock,  the  brokers  are  not  bound 
to  deliver  or  to  have  on  hand  for  delivery  any  particular 
shares  or  the  identical  shares  purchased  for  a  client." 

For  this  declaration  of  the  law  the  judgment  of  Chan- 
cellor Kent,  in  Nourse  v.  Prime,  4  Johns.  Chy.  489,  is  re- 
ferred to.  But  the  same  writer  treats  it  as  essential  that 
the  broker  must  at  all  times  have  on  hand  stock  sufficient 
in  quantity  to  deliver  the  same  to  his  client  upon  the  pay- 
ment by  the  latter  of  the  amount  due  thereon.  The  most 
that  he  can  claim  is,  that  so  long  as  he  has  on  hand  shares 
similar  in  kind,  &c.,  to  those  he  has  purchased  for  his 
client,  he  has  performed  his  contract ;  but  when  he  denudes 
himself  of  the  quantity  sufficient  to  answer  his  clients 
demands,  he  is  guilty  of  a  conversion ;  and  the  latter  may 
assume  that  the  sale  by  which  the  broker  dispossessed 
himself  of  the  stock  was  made  for  his  benefit,  and  may 
recover  the  price  of  the  shares  on  the  day  on  which  the 
sale  was  made. 

The  author,  at  p.  147,  cites  the  language  of  the  New  York 
Court  of  Appeal  in  the  case  of  Taussig  v.  Hart,  58  N.  Y.  425, 
at  p.  429,  in  sustentation  of  the  text.  This  language  is  as 
follows  :  "  The  subsequent  acquisition  by  the  plaintiffs,  after 
the  stock  had  fallen  to  a  very  low  figure,  of  a  sufficient  num- 
ber shares  to  replace  those  which  they  had  held  for  account  of 
the  defendant,  did  not  relieve  them  from  liability.  Such 
reacquired  stock  was  never  accepted  by  the  defendant,  and 
he  was  in  fact  ignorant  of  the  transactions.  To  allow  a 
broker  to  sell  his  customer's  stock  without  authority,  and 
speculate  upon  replacing  it  at  a  lower  price,  would  be 
encouraging  speculation  by  agents,  at  the  risk  of  their 
principals,  and  is  totally  inadmissible  under  familiar  rules. 
Should  the  stock  rise  largely  in  price  after  the  broker  had 
thus  divested  himself  of  all  control  over  the  shares  which  he 
had  purchased  on  the  order  of  his  principal,  the  broker 
might  be  unable  to  replace  the  shares,  and  the  principal 
would  have  no  remedy  except  a  personal  claim  against  the 
broker.    This  clearly  is  not  what  is  contemplated  under  an 
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agreement  to  buy  and  carry  stocks.  The  customer  does 
not  rely  upon  an  engagement  of  the  broker  to  procure  and 
furnish  the  shares  when  required,  but  upon  his  actually 
purchasing  and  holding  the  number  of  shares  ordered,  sub- 
ject only  to  the  payment  of  the  purchase  price." 

The  case  of  Donald  v.  Suckling^  L.  E.  1  Q.  B.  585^ 
followed  and  approved  in  Halliday  v.  Holgate,  L.  R.  3  Ex- 
299,  is  opposed  to  the  law  laid;down  in  the  above  citation 
from  Bos  Passos,  in  so  far  as  that  citation  makes  the  dis- 
posal of  stock  an  act  for  which  an  action  for  conversion 
could  be  at  once  maintained  by  the  original  pledgor  against 
the  pledgee.  In  Donald  v.  Suckling,  it  was  held  that  a 
pledge  of  debentures  by  a  pledgee  for  a  larger  amount  than 
he  had  loaned  or  advanced  to  the  pledgor  was  not  a  con- 
version, and  did  not  destroy  the  contract  existing  between 
the  original  pledgor  and  the  pledgee. 

Chief  Justice  Cockburn,  at  p.  618,  expressly  refrains  from 
giving  an  opinion  that  a  pledgee  has  a  right  to  transfer  his 
right  in  the  thing  pledged  to  a  third  party. 

His  language  as  to  this  being  :  "  I  think  it  unnecessary 
to  the  decision  in  the  present  case  to  determine  whether  a 
party,  with  whom  an  article  has  been  pledged  as  security 
for  the  payment  of  money,  has  a  right  to  transfer  his 
interest  in  the  thing  pledged  (subject  to  the  right  of 
redemption  in  the  pawnor)  to  the  third  party.  I  should 
certainly  hesitate  to  lay  down  the  affirmative  of  that  pro- 
position. Such  a  right  in  the  pawnee  seems  quite  incon- 
sistent with  the  undoubted  right  of  the  pledgor  to  have 
the  thing  pledged  returned  to  him  immediately  on  the 
tender  of  the  amount  for  which  the  pledge  was  given. 
*  *  The  question  here  is,  whether  the  transfer  of  the 
pledge  is  not  only  a  breach  of  the  contract  on  the  part 
of  the  pawnee,  but  operates  to  put  an  end  to  the  con- 
tract altogether,  so  as  to  entitle  the  pawnor  to  have  back 
the  thing  pledged  without  payment  of  the  debt.  I  am 
of  opinion  that  the  transfer  of  the  pledge  does  not  put 
an  end  to  the  contract,  but  amounts  only  to  a  breach  of 
contract,  upon  which  the  owner  may  bring  an  action — for 
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nominal  damages  if  he  has  sustained  no  substantial  dam- 
ages ;  for  substantial  damages,  if  the  thing  pledged  is 
damaged  in  the  hands  of  the  third  party,  or  the  owner  is 
prejudiced  by  delay  in  not  having  the  thing  delivered  to 
him  on  tendering  the  amount  for  which  it  was  pledged." 

This  language  would  seem  on  principle  to  be  opposed  to 
the  defendant's  contention,  if  the  contract  between  them 
and  the  brokers  must  be  taken  to  be  as  stated  in  effect  in 
the  statement  of  claim,  an  undertaking  to  pay  them  on 
request  whatever  they  advanced  for  him  to  make  the  pur- 
chase of  the  stock,  and  a  pledge  of  the  stock  as  collateral 
security  for  the  performance  of  that  undertaking.  But 
so  regarding  it  the  brokers  would  never  have  performed 
their  part  of  the  undertaking,  as  there  was  no  stock  pur- 
chased in  the  name  of  the  defendant  at  all,  and  nothing 
obtained  that  could  by  any  means  be  identified  by  the 
defendant,  and  be  followed  by  him  as  his ;  and  while  in  the 
usages  of  brokers  recognized  by  the  law  they  may  take  the 
stock  purchased  for  their  clients  and  hold  it  till  they  are 
paid  their  advances,  in  transactions  like  the  present,  the 
payment  of  the  stipulated  margin  is  what  they  look  to  for 
their  protection,  and  while  that  margin  is  kept  up  they 
must  be  in  a  position  at  any  moment  to  deliver  the  stock 
to  their  principal,  and  if  they  deal  with  the  stock  so  as  to 
prevent  this,  they  have  not  the  right  to  sue  the  client  on 
the  contract,  as  to  do  so  they  must  be  ready  and  willing  to 
deliver  to  him  the  stock  as  such  delivery  and  payment  are 
concurrent  acts. 

It  would  probably  be  otherwise  if  the  stock  were  pur-  • 
chased  and  stood  in  the  name  of  the  client,  or  in  repledging 
it  the  client's  interest  was  announced  and  the  repledging 
was  only  to  the  extent  of  that  interest,  and  there  was 
something  more  due  to  the  broker. 

I  do  not  think  the  law  so  unreasonable  as  to  make  the 
client  liable  under  the  original  agreement  and  leave  him 
to  this]  action  for  damages  for  non-delivery  of  the  stock. 
The  one  that  seeks  to  make  another  liable  in  an  action 
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whatever  is  essential  to  be  done  by  him  in  fulfilment  of 
his  part  of  the  contract  as  a  condition  precedent ;  and  if  it 
appears  from  the  evidence  that  he  is  not  in  that  position  he 
cannot  recover. 

In  the  present  case  the  delivery  of  the  stock  and  the 
payment  of  the  price  being  concurrent  acts,  and  it  appear- 
ing the  brokers  VT^ere  not  in  a  position  after  the  time  of 
their  insolvency  to  hand  over  the  stock,  and  at  the  time  of 
the  plaintiff's  alleged  offer  there  was  in  fact  no  stock  of 
the  nominal  value  per  share  of  that  which  the  plaintiff's 
assignors  were  instructed  by  the  defendant  to  buy,  my 
learned  brother  properly  dismissed  the  plaintiff's  action ; 
and  the  present  motion  must  be  dismissed,  with  costs. 

I  have  not  thought  it  necessary  to  refer  specially  to  all 
the  cases  cited  on  the  argument,  the  most  of  which  were 
considered  and  reviewed  in  Mara  v.  Cox,  6  0.  R.  859,  385, 
a  case  which,  as  far  as  it  has  any  application  to  the  circum- 
stances of  the  present  case,  supports  the  conclusion  I  have 
come  to. 

If  the  conclusion  I  have  arrived  at  be  correct  there  was 
no  such  miscarriage  at  the  trial  as  complained  of  on  the 
motion. 

Rose,  J. — I  am  not  able  to  come  to  so  clear  a  conclusion 
on  the  question  of  practice  as  the  learned  Chief  Justice  has 
arrived  at.  I  feel  much  doubt  in  view  of  the  decision  in 
Etty  V.  Wilson,  3  Ex.  D.  359,  referred  to.  However,  as  it  is 
more  important  to  have  a  settled  practice  than  to  determine 
whether  or  not  we  are  following  that  decision,  I  think  it 
best  to  concur.  If  it  is  proper  to  question  upon  notice  the 
judgment  of  the  Judge^^at  the  trial  entered  upon  the  find- 
ing of  a  jury,  it  does  not  seem  objectionable  to  attack  in  a 
similar  manner  the  judgment  entered  without  any  find- 
ings. 

As  to  the  question  of  liability.  In  Sutherland  v.  Gox,  6 
O.  R.  505,  at  p.  526,  I  ventured  to  record  my  views  as  to  a 
broker  having  no  right  to  substitute  his  personal  respon- 
sibility for  the  security  of  the  stock.    After  considering 
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the  very  full  argument  addressed  to  us  on  this  motion,  I 
see  no  reason  to  change  my  views,  but  am  the  rather  con- 
firmed therein. 

I  would  also  refer  to  pp.  386-7  of  the  judgment  of  the 
learned  Chief  Justice  of  the  Queen's  Bench  Division,  in 
Mam  V.  Cox,  6  O.  R.  359. 

I  quite  agree  that  the  motion  must  be  dismissed,  with 
costs,  for  the  reasons  given  by  the  learned  Chief  Justice  in 
his  very  full  exposition  of  the  law. 

Galt,  J.,  concurred. 

Motion  dismissed. 


[COMMON  PLEAS  DIVISION.] 

McCann  v.  Preneveau. 

Malicious  prosecution — Termination  of  criminal  proceedings — Production  of 
original  indictment — Sufficiency — Slander — Evidence  of — Privileged  com- 
munication— Amendment. 

Action  for  malicious  prosecution  and  slander.  The  malicious  prosecution 
arose  out  of  a  charge  before  a  magistrate  and  a  subsequent  indictment 
preferred  at  the  Quarter  Sessions.  In  proof  of  the  termination  of  the 
criminal  proceedings^  the  plaintiff  produced  in  evidence,  which  was 
admitted  subject  to  objection,  the  original  indictment  endorsed  "no 
bill." 

Held,  that  this  was  not  sufficient,  but  that  a  record  should  have  been 
regularly  drawn  up  and  an  examined  copy  produced. 

Held,  also,  that  evidence  of  the  motives  which  induced  the  defendant  to 
lay  the  charge  before  the  magistrate  was  properly  receivable,  and  should 
not  have  been  rejected  as  was  done  here. 

There  were  no  evidence  to  sustain  the  slander  laid  ;  but  an  amendment 
was  allowed,  to  comply,  as  was  alleged,  with  the  evidence.  The  only 
objection  made  at  the  trial  by  the  defendant  was  that  he  should  be 
allowed  to  examine  witnesses  on  the  new  count,  which  was  done.  An 
objection  to  the  amendment  in  term  was  therefore  not  allowed. 

The  evidence  in  support  of  the  amended  count  consisted  not  of  statements 
made  voluntarily  by  the  defendant,  but  of  answers  to  questions  put  to 
him,  after  he  had  laid  a  charge  against  the  plaintiff,  as  to  the  nature^of  it. 

Held,,  that  this  was  not  sufficient  to  sustain  an  action  of  slander ;  and  that 
words  so  spoken  were  privileged. 

This  was  an  action  for  malicious  prosecution ;  which 
arose  out  of  a  charge  before  a  magistrate,  and  a  subsequent 
indictment  at  the  Quarter  Sessions ;  and  for  slander.  To 
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the  count  for  malicious  prosecution  the  defence  was :  that 
the  proceedings  complained  of  were  not  terminated ;  and 
to  the  count  for  slander :  not  guilty. 

The  case  was  tried  before  O'CJonnor,  J.,  and  a  jury,  at 
Cobourg,  at  the  Fall  Assizes  of  1885. 

The  only  evidence  of  the  termination  of  the  legal  pro- 
ceedings was  the  production  of  the  original  indictment 
with  "  no  bill"  endorsed  thereon.  The  evidence,  so  far  as 
material,  on  the  slander  count,  is  set  out  in  the  judgment. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  with 
$200  damages,  on  the  count  for  malicious  prosecution,  and 
$25  on  that  for  slander. 

In  Michaelmas  sittings  Osier,  Q.  C,  obtained  an  order 
nisi  to  set  aside  the  verdict  entered  for  the  plaintiff,  and 
to  enter  a  nonsuit,  or  judgment  for  the  defendant,  or  for  a 
new  trial :  1.  On  the  ground  that  there  was  no  sufficient 
proof  of  the  termination  of  the  criminal  proceedings ;  2. 
As  to  the  slander  claim,  that  there  was  no  evidence  to 
sustain  the  slander  as  charged ;  and  that  the  slander  was 
uttered  on  an  occasion  of  privilege  ;  3.  That  the  amend- 
ment made  at  the  trial  should  not  have  been  allowed. 

During  the  same  sittings,  November  28,  1885,  Osier, 
Q.  C,  supported  the  motion.  There  was  no  sufficient 
proof  of  the  termination  of  the  criminal  proceedings.  The 
production  of  the  original  indictment  is  not  sufficient. 
Judgment  of  acquittal,  or  the  finding  by  the  grand  jury 
of  "  no  bill,"  should  have  been  entered  of  record,  and  an 
exemplification  of  the  judgment  drawn  up  and  produced. 
There  is  also  the  additional  objection  that  this  was  an  indict- 
ment laid  at  the  Quarter  Sessions .  Roscoe's  N.  P.  Ev.,  15th 
ed.,  102,  and  cases  there  cited ;  Regina  v.  Ivy,  24  C.  P.  78. 
There  was  also  improper  rejection  of  evidence  as  to  the 
motiveswhich  induced  the  defendant  to  take  the  proceedings 
before  the  magistrate.  The  defendant  was  clearly  entitled 
to  shew  that  he  acted  in  good  faith,  and  so  rebut  the  charge 
of  malice.  Then  as  to  the  slander.  There  was  no  evidence 
to  support  the  slander  as  laid.    After  the  case  had  been 
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closed  an  amendment  should  not  have  been  allowed 
setting  up  a  new  charge  of  slander.  It  in  reality  amounted 
to  a  new  action ;  but,  even  assuming  the  amendment  was 
properly  made,  there  was  no  evidence  to  support  the 
amended  statement  of  claim.  Moreover,  the  occasion  was 
privileged,  and  there  was  no  evidence  of  express  malice, 

G.  T.  Blackstoch,  contra.  The  indictment  was  properly 
received.  The  learned  Judge  acted  on  the  authority  of 
Regina  v.  Ivy,  24  C.  P.  78,  that  where  the  indictment 
with  the  endorsement  of  the  finding  of  the  grand  jury  of 
"  no  bill "  is  before  the  Courts  it  will  be  looked  at,  and 
constitutes  sufficient  evidence  of  the  termination  of  the 
proceedings.  There  is  also  a  distinction  between  a  finding 
of  "  no  bill "  by  the  grand  jury,  and  an  acquittal  after 
trial,  for  in  the  latter  the  case  has  been  entered  into  and 
the  finding  is  the  considered  judgment  of  the  Court,  and  a 
formal  judgment  must  be  entered  on  it ;  but  no  judgment  is 
ever  entered  where  no  bill  is  found  by  the  grand  jury. 
There  is  nothing  to  prevent  oral  evidence  being  given  of 
the  finding  of  no  bill.  All  that  the  plaintifi"  has  to  do  is  to 
show  that  the  criminal  proceedings  terminated  favorably  to 
himself.  [Galt,  J. —The  case  of  Rex  v.  Smith,  8  B.  &  C. 
341,  seems  exactly  in  point,  and  apparently  determines  that 
a.n  exemplification  of  the  record  of  acquittal  should  have 
been  produced.]  If,  however,  the  Court  should  come  to  the 
conclusion  that  an  exemplification  of  the  judgment  should 
have  been  put  in,  leave  is  asked  to  put  it  in  now.  As  to 
the  exclusion  of  evidence.  At  the  time  the  evidence  was 
tendered  a  proper  foundation  was  not  laid  for  it;  and  also  it 
did  not  amount  to  evidence  of  reasonable  and  probable 
cause.  Then  as  to  the  slander.  The  amendment  was  pro- 
perly made,  and  there  was  sufficient  evidence  to  sustain  it, 

December  19,  1885.  Galt,  J. — As  respects  the  first 
objection.  The  evidence  produced  was  what  was  stated 
to  be  the  original  indictment  endorsed  "  No  bill."  This 
was  objected  to. 

The  case  of  Rex.  v.  Smith,  8  B.  &  C.  341,  seems  exactly 
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in  point.  There  had  been  a  case  at  the  Quarter  Sessions 
in  which  the  Grand  Jury  had  found  a  true  bill,  and  the 
prisoner  was  indicted  for  a  conspiracy  to  prevent  a  witness, 
from  attending  and  being  examined  on  the  trial  thereof. 
At  the  trial  of  the  conspiracy  case,  in  order  to  prove  that 
a  true  bill  had  been  found,  the  prosecutor  called  the  Deputy 
Clerk  of  the  Peace  (which  was  done  in  the  present  case),  who 
produced  an  indictment  indorsed  "  a  true  bill,"  but  there 
was  no  general  heading  or  caption  to  it.  The  defendants 
were  convicted ;  but  on  motion  made  to  set  aside  the  verdict 
Lord  Tenterden,  C.  J.,  said,  at  p.  343 :  "  It  appears  to  me 
that  the  evidence  given  was  not  sufficient  to  sustain  the 
allegation  that  an  indictment  against  H.  S.  was  found  at  the 
Quarter  Sessions,  which  is  a  Court  of  Oyer  and  Terminer 
and  a  Court  of  Record.  In  order  to  prove  the  finding  of 
an  indictment,  it  has  always  been  the  practice  to  have  the 
record  regularly  drawn  up,  and  to  produce  an  examined 
copy."    The  rule  for  a  new  trial  was  made  absolute. 

This  case  was  followed  in  our  own  Court,  in  Aston  v. 
Wright,  13  C.  P.  14. 

Mr.  Blackstock  contended  that  as  in  the  present  case  the- 
finding  was  "  no  bill  "  the  case  was  distinguishable. 

I  cannot  agree  to  this  conclusion.  The  allegation  which 
the  plaintiff  was  bound  to  prove  was  that  at  the  Court  of 
Quarter  Session  the  Grand  Jury  returned  *no  bill '  against 
the  plaintiff,  and  the  charge  against  him  was  accordingly 
dismissed."  To  do  this  it  was  essential  that  a  copy  of  the 
indictment  duly  proved  should  have  been  produced,  as  the 
indictment  was  as  much  a  record  of  the  Court  of  Quarter 
Sessions  in  the  one  case  as  in  the  other. 

The  objection  is  therefore  entitled  to  prevail. 

As  respects  the  slander  counts  and  the  amendment 
allowed  at  the  trial.  At  the  close  of  the  case  the  counsel 
for  defendant  contended  there  was  no  evidence  to  support 
the  charges.  This  was  undoubtedly  true.  The  counsel  for 
plaintiff  applied  for  leave  to  amend  by  setting  forth  what 
the  witnesses  had  stated  in  their  evidence ;  and  this  was 
after  some  hesitation  granted,  the  only  observation  then 
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made  by  the  counsel  for  defendant  was,  "I  submit  that  you 
should  allow  me  to  examine  the  witnesses  again,  or  that 
you  should  not  allow  the  amendment."  The  witnesses  were 
then  recalled  and  examined  by  the  defendant. 

Under  the  circumstances  I  am  of  opinion  the  objection 
to  the  amendment  is  not  entitled  to  prevail. 

The  more  important  questions  as  to  whether  the  words 
were  slanderous  or  the  occasion  privileged,  remain  to  be 
considered. 

The  words  (9th  paragraph)  are:  "The  plaintiff  further 
says  that  the  defendant  between  the  11th  and  16th  days 
of  May  last,  falsely  and  maliciously  spoke  and  published 
of  and  concerning  the  plaintiff  the  words  following,  that 
is  to  say,  "  I  have  had  him,  meaning  the  plaintiff,  taken  for 
obtaining  money  under  false  pretence  and  it  will  send  him 
to  Penitentiary.  He  obtained  money  from  me  under  false 
pretences." 

The  evidence  given  to  sustain  this  charge  was  that  of  a 
witness,  Glen. 

Before  setting  out  this  evidence  it  must  be  borne  in 
mind  the  defendant  had  caused  the  plaintiff  to  be  arrested,, 
and  the  conversation  I  am  about  to  set  out  took  place 
after  the  plaintiff  had  been  committed  or  bound  over  to 
take  his  trial. 

The  evidence  on  which  this  amendment  was  allowed  is 
given  at  pp.  42  and  43,  and  certainly  does  not  sustain  the 
charge. 

On  the  re-examination  of  the  witness,  after  the  amend- 
ment had  been  made,  he  stated: 
F.  C.  Glen— Re-called. 

Mr,  Blackstock. — Mr.  Glen  is  here  now  if  you  desire  to  cross-examine 
him. 

Mr.  Weller,  to  witness. — What  was  the  conversation  you  had  with. 
Preneveau  ?  A.  In  talking  the  matter  over.  Q.  What  matter  ?  A. 
Between  him  and  McCann.  Q.  At  that  time  was  the  case  between  them 
before  the  magistrate  ?  A.  Yes  ;  it  [was  between  the  two  trials.  Q. 
It  was  between  the  time  the  man  was  first  before  the  magistrate  and  the 
time  it  was  adjourned  to  ?  A.  Yes.  Q.  Where  was  it  ?  A.  In  my 
place.  Q.  Anybody  present  ?  A.  There  were  some  parties  present.  Q. 
Who  spoke  first  ?  A.  I  did ;  I  asked  him  what  he  had  him  pulled  for.. 
73 — VOL.  X.  O.K. 
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Q..  What  did  you  mean  by  pulled  ?  A.  What  he  was  trying  him  for,  and 
he  told  me  that  McOann  had  got  money  under  false  pretences.  Q.  What 
else  ?  A.  That  is  about  all ;  that  McCann  was  a  pretty  hard  seed.  Q. 
McCann  was  a  pretty  hard  seed,  and  he  was  trying  him  for  getting  money 
under  false  pretences  ?    A.  Yes. 

Mr.  Blackstock.— Tell  us  all  that  he  said  about  McOann.  A.  That  is 
about  all  I  ever  heard  him  say.  Q.  Just  tell  us  again.  A.  Well,  he  said 
McCann  was  a  pretty  hard  one  ;  that  is  about  Q.  Go  on.    A.  I 

liave  not  any  more  to  go  on  with.  Q.  Tell  us  what  you  told  my  learned 
friend.  A.  I  told  you  that  Preneveau  told  me  that  McCann  had  got 
money  under  false  pretences,  some  $25.  Q.  Did  he  say  what  he  was 
going  to  do  with  McOann  ?  A.  Yes,  he  was  going  to  try  him  for  it,  and 
it  would  probably  send  him  to  Penitentiary,  because  Mr.  Preneveau 
could  not  send  him  there  himself ;  those  were  as  near  the  words  as  I  can 
tell. 

Mr  Weller. — That  was  in  answer  to  your  question  as  to  what  he  had 
him  pulled  for  ?  A.  For  getting  money  under  false  pretences.  Q.  That 
was  in  answer  to  your  question  as  to  what  he  had  him  before  the  magis- 
trate for  ?    A.  Yes. 

Mr.  Blackstock. — Did  he  just  tell  you  that  was  what  he  had  him  before 
the  magistrate  for,  or  that  that  was  the  charge  against  him  ?  A.  That  that 
was  the  charge  he  had  against  him. 

This  evidence  does  not  sustain  the  charge  that  the 
defendant  falsely  and  maliciously  made  any  statement 
against  the  plaintiff.  The  statement,  such  as  it  was,  was 
made  in  answer  to  a  question  put  by  the  witness  as  to  the 
cause  of  the  dispute  between  the  parties, — it  was  not  volun- 
teered ;  and  to  hold  such  a  conversation  given  under  such 
circumstances  as  affording  a  ground  of  action  for  slander, 
would  be  to  say,  that  if  a  person  who  believes  he  has 
reason  to  accuse  another  of  a  crime,  should  in  answer  to  a 
question  put  by  a  mutual  acquaintance  state  his  reasons 
for  making  the  charge,  he  is  liable  to  an  action  if  the 
accused  is  acquitted. 

Mr.  Starhie,  in  his  work  on  Slander,  p.  56,  points  out  th  e 
inconvenience  of  such  a  course :  "  The  common  and  daily 
intercourse  of  mankind  for  the  purposes  of  business  and 
the  ordinary  exigencies  of  society  require  that  communica- 
tions be  made  though  they  may  be  prejudicial  to  particular 
individuals :  it  would  therefore  be  vain  and  impolitic  to 
endeavour  to  prohibit  them." 

The  same  objection  applies  to  the  other  "  slander  "  set 
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out  in  the  statement  of  claim  with  greater  force ;  and 
moreover  I  do  not  think  that  the  words  as  alleged  would 
-afford  any  ground  of  action. 

There  is  another  objection  taken  by  Mr.  Osier  as 
respects  the  charge  of  malicious  prosecution  viz.,  the  rejec- 
tion of  evidence  as  to  the  motives  which  induced  the 
defendant  to  take  proceedings  before  the  magistrate.  This 
appears  on  p.  63  of  the  evidence.  As  we  have  decided  the 
€ase  on  another  ground,  it  is  unnecessary  to  do  more  than 
say  that,  in  our  opinion,  the  evidence  should  have  been 
admitted,  as  no  doubt  it  was  most  important  that  the 
defendant  should  have  been  allowed  to  show  the  jury,  if 
he  could,  that  in  making  the  charge  he  had  acted  in 
good  faith  so  as  to  refute  the  charge  of  malice. 

The  rule  will  be  absolute  to  enter  judgment  for  defendant 
dismissing  the  action  with  costs,  but  without  prejudice  to 
the  plaintiff  bringing  another  action  for  malicious  prosecu- 
tion, if  he  be  so  advised ;  or,  at  the  election  of  the  plaintiff, 
there  may  be  a  new  trial  on  the  count  for  malicious  prose- 
cution. Costs  of  the  last  trial  to  be  costs  in  the  cause  to 
the  defendant  in  any  event. 

Rose,  J. — Mr.  Blackstock  was  unable  to  cite  any  author- 
ity to  support  his  contention,  that  an  action  of  slander  lay 
at  the  suit  of  a  defendant  on  a  criminal  charge  after 
acquittal  for  words  spoken  out  of  Court  by  a  prosecutor  in 
answering  a  question  as  to  why  he  had  laid  an  information 
ao^ainst  the  defendant,  even  thoug^h  such  answer  involved 
the  statement  of  the  prosecutor's  belief  in  the  truth  of  the 
charge,  and  an  affirmance  of  the  guilt  of  the  defendant. 

As  such  words  would  be  evidence  of  malice  to  go  to  the 
jury  in  an  action  for  malicious  prosecution  the  defendant 
could  in  such  an  action  obtain  relief  for  any  injury  sus- 
tained. 

My  learned  brothers  think  that  words  so  spoken  are 
privileged.  In  this  case  the  evidence  fairly  read  hardly 
goes  farther  than  to  describe  the  charge. 

Without  authority  I  see  no  good  reason  for  holding  that 
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an  action  lies  for  the  words  here  spoken;  and  so  concur  in 
the  judgment  just  read. 

I  agree  there  should  be  a  new  trial  on  the  claim  for 
malicious  prosecutiou. 

Cameron,  C.  J.,  concurred  with  Galt,  J. 

Order  accordingly. 


[COMMON  PLEAS  DIVISION.] 

McDoNELL  V.  The  Building  and  Loan  Association,. 

Toronto. 

Mortgage — Demise  clause — Non-execution  oj  mortgage  by  mortgagee — Ten- 
ancy  from  year  to  year— Right  of  distress — Death  of  mortgagor — Dis- 
training for  one  thing,  justifying  for  another. 

The  plaintiff's  father  executed  a  mortgage,  declared  to  be  in  pursuance  of 
the  short  form  of  Mortgage  Act,  of  certain  land,  dated  17th  November, 
1881,  to  the  defendants,  but  which  was  not  executed  by  them,  for  the 
term  of  seven  years,  the  principal  and  interest  being  re-payable  by  in- 
stalments on  the  1st  November  in  each  year.  The  mortgage  contained 
a  demise  clause  for  the  term  of  the  mortgage,  at  a  rental  equal  to  the 
instalments  of  principal  and  interest  and  due  at  the  same  time,  and  also 
a  distress  clause.  The  mortgagor  was  to  remain  in  possession  until 
default.  He  remained  in  possession  and  paid  the  instalments  due  on 
the  1st  November,  1882  and  1883.  He  died  intestate  in  December, 
1884,  when  the  plaintiff,  a  son,  by  arrangement  with  the  other  heirs  at 
law  and  the  widow,  occupied  the  land.  At  the  father's  death  there  was^ 
due  for  principal  $100,  and  for  interest  $147.  The  interest  was  subse-  \ 
quently  paid  by  the  plaintiff.  In  October,  1885,  after  the  interest  had 
been  so  paid,  the  defendants  executed  a  distress  warrant  to  their  bailiff, 
directing  him  to  lery  $112,55,  "the  amount  of  interest  due  on  the  1st 
November,  1884,"  under  which  the  bailiff  distrained  the  plaintiff's 
goods. 

Held,  that,  by  reason  of  the  provisions  of  the  mortgage,  the  mortgagor 
remaining  in  possession,  and  the  payments  made  by  him,  the  relation- 
ship of  landlord  and  tenant  on  the  basis  of  a  tenancy  from  year  to  year 
was  created  between  the  parties,  with  the  right  to  distrain,  which  was- 
not  put  an  end  to  by  the  death  of  the  mortgagor. 

Held,  also,  that  notwithstanding  the  distress  was  stated  to  be  for  interest^ 
the  defendants,  being  entitled  to  distrain  for  principal,  could  justify 
therefor.' 


This  was  an  action  brought  by  the  plaintiff  against  the 
defendants  to  recover  damages  for  illegally  distraining  his^ 
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goods  and  chattels  for  arrears  of  interest  under  a  mortgage 
made  by  one  Ronald  R.  McDonell,  owner  of  the  fee,  to  the 
defendants,  when  no  interest  was  in  arrear  ;  and  claiming 
a  perpetual  injunction  to  restrain  the  selling  of  the  goods 
distrained. 

The  defendants  justified  the  distress  under  a  provision 
in  the  mortgage  authorizing  the  defendants  to  distrain  for 
arrears  of  interest ;  and  also  on  the  ground  that  the  mort- 
gagor, Ronald  R.  McDonell,  had  become  tenant  to  the 
defendants  under  a  demise  thereof  to  him  by  the  defend- 
ants by  the  mortgage  at  certain  rentals  therein  mentioned; 
and  at  the  time  of  the  distress  there  was  rent  in  arrear 
under  the  demise. 

The  cause  was  tried  before  Armour,  J.,  without  a  jury, 
at  Cornwall,  at  the  Fall  Assizes  of  1885. 

At  the  trial  it  appeared  that  Ronald  R.  McDonell,  the 
mortgagor,  by  indenture  of  mortgage,  dated  the  I7th 
November,  1881,  granted  the  east  half  of  lot  number  29 
in  the  7th  concession  (4th  range)  of  the  township  of  Corn- 
wall, to  the  defendants  in  fee,  subject  to  a  proviso  for  re- 
demption by  the  mortgagor  on  payment  of  the  sum  of 
$2,300,  with  interest  at  seven  per  cent,  as  follows :  $100  of 
the  principal  money  to  be  paid  on  the  first  day  of  Novem- 
ber in  each  year  during  the  next  succeeding  six  years,  and 
the  balance,  $1,700,  on  the  1st  November,  1888,  with 
interest  payable  yearly  on  the  said  1st  November. 

This  mortgage  was  declared  to  be  made  in  pursuance  of 
the  Act  respecting  short  forms  of  mortgages,  and  contained, 
among  other  provisions,  the  following  :  "  Provided  the 
said  mortgagees  (the  defendants)  may  distrain  for  arrears  of 
interest.  *  *  And  the  said  mortgagees  grant  to  the  said 
mortgagor  possession  and  right  of  possession  of  the  said 
lands  and  lease  the  same  to  him  until  the  first  day  of 
November,  1888,  undisturbed  by  the  said  mortgagees  or  any 
one  claiming  through  or  under  them ;  the  said  mortgagor, 
his  executors,  administrators  and  assigns,  keeping  the 
covenants  herein  contained  by  him  or  them  to  be  kept ;  and 
yielding,  and  paying  therefor  in  every  year  during  the 
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said  term  on  each  and  every  of  and  the  same  days  as  in 
the  proviso  for  redemption  appointed  for  payment  of  in- 
terest and  principal,  such  rent  or  sums  as  equal  in  amount 
the  interest  and  principal  payable  on  such  days  respectively 
according  to  said  proviso  without  any  deduction ;  and  it  is 
agreed  such  payments,  when  made  as  aforesaid,  shall 
respectively  be  taken,  and  be  in  all  respects,  in  satisfaction, 
and  payment  of  the  sums  then  payable.  Provided  always^ 
and  it  is  agreed  in  case  any  one  or  more  of  the  covenants 
or  agreements  herein  of  the  mortgagor  be  untrue,  or  un- 
observed or  broken  at  any  time  the  mortgagees,  their 
successors  and  assigns,  may  enter  into  the  said  lands,  or  any 
part  thereof,  in  the  name  of  the  whole  without  any  prior 
demand  or  notice,  and  take  and  retain  possession  thereof,, 
and  determine  the  said  lease." 

The  mortgage  also  contained  provisos  that  upon  default 
in  payment  of  interest  the  whole  principal  should  become 
payable ;  and  that  until  default  of  payment  the  mortgagor 
should  have  quiet  possession  of  the  land,  the  production  of 
mortgage  to  be  prima  facie  evidence  of  default ;  and  that 
all  interest  in  arrear  should  bear  interest  at  seven  per 
cent,  from  the  time  of  accruing  due  until  payment. 

The  mortgagor,  Ronald  R.  McDonell,  died  intestate  in 
the  month  of  December,  1884 ;  and  an  arrangement  wa& 
made  between  the  plaintiff,  who  was  a  son  of  deceased,, 
and  the  deceased's  widow  and  the  other  heirs-at-law,  that 
the  plaintiff  should  occupy  the  land,  and  out  of  the  pro^ 
duce  thereof  support  and  maintain  the  widow  and  other 
members  of  the  family  remaining  at  home. 

At  the  time  of  the  mortgagor's  death  there  was  due  on 
the  mortgage  for  principal  $100,  and  for  interest  $147. 

On  the  19th  December,  1884,  Messrs.  McLennan  &  Lid- 
dell,  on  behalf  of  the  plaintiff,  wrote  to  the  defendants^ 
"  that  the  mortgagor  died  on  the  Sunday  preceding,  and 
his  son  (the  plaintiff)  called  and  handed  them  the  $100 
then  enclosed  to  be  applied  on  the  interest  due  on  his 
father's  mortgage,  and  expected  to  be  able  to  send  the  bal- 
ance of  interest  shortly." 
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On  the  23rd  February,  1885,  Messrs.  McLennan  &  Lid- 
dell  wrote  to  the  defendants  again,  enclosing  S49  received 
from  plaintiff  on  account  of  mortgage,  without  saying 
whether  it  was  for  principal  or  interest ;  and  added  "  the 
insurance  premium  which  you  paid  for  him  he  asks  to  be 
allowed  to  stand  in  the  meantime,  and  he  would  remit 
again." 

No  communication  was  shewn  between  the  plaintiff  and 
defendants  other  than  the  letters  of  Messrs.  McLennan  & 
Liddell,  above  referred  to. 

On  the  7th  day  of  October,  1885,  the  defendants  exe- 
cuted a  distress  warrant,  addressed  to  Donald  McDonell, 
their  bailiff,  directing  him  to  distrain  the  goods  and  chat- 
tels upon  the  mortgaged  premises  for  $112.55,  being  the 
amount  of  interest  due  on  the  same  on  the  1st  day  of 
November,  1884,  under  which  the  said  bailiff  entered  upon 
the  premises  and  distrained  on  the  9th  October,  1885 
certain  chattels.  Previous  to  the  making  of  the  dis- 
tress warrant  the  defendants  had  served  a  notice  upon  the 
plaintiff  and  other  heirs  of  the  mortgagor,  claiming  the 
whole  principal  money  of  $2,100,  with  interest  from  the  1st 
November,  1884  ;  and  that  unless  the  same,  with  costs  and 
expenses,  was  paid  forthwith,  the  defendants  would  enter 
into  possession  of  the  mortgaged  premises,  and  receive  and 
take  the  rents,  issues,  and  profits,  and  sell  and  dispose 
of  the  said  lands  and  premises  by  public  auction  or 
private  sale. 

The  learned  Judge  indorsed  the  following  finding  upon, 
the  pleadings : 

"  I  find  at  the  time  of  the  distress  made  there  was  no 
interest  in  arrear.  I  find  that  the  distress  was  unlawfuL 
I  find  for  the  plaintiff,  and  $25  damages  ;  and  I  direct  that 
the  injunction  be  made  perpetual;  and  that  judgment  be 
entered  for  the  said  damages,  with  full  costs  of  suit,  on  and 
after  the  fifth  day  of  next  Michaelmas  Sittings.'* 

During  Michaelmas  Sittings  Allan  Cassels  moved  on 
notice  to  set  aside  the  said  findings,  and  to  enter  judgment 
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for  defendants,  on  the  ground  that  the  said  findings  and 
judgment  were  contrary  to  law,  and  evidence,  and  the 
weight  of  evidence. 

During  the  same  sittings  Allan  Cassels  supported  the 
motion,  and  referred  to  Leith's  Real  Property  Statutes,  pp. 
89,  90,  392  ;  Morton  v.  Woods,  L.  R.  3  Q.  B.  658,  663,  666  ; 
L.  R.  4  Q.  B.  293,  304 ;  Ecclesiastical  Commissioners  v. 
Merrall,  L.  R.  4  Ex.  162,  165-6  ;  Gooch  v.  Goodman,  2  Q. 
B.  580,  598  ;  Crook  v.  Corporation  of  Seaford,  L.  R.  6  Ch, 
551 ;  Doe  d.  Pennington  v.  Taniere,  12  Q.  B.  998  ;  David- 
son's Precedents  on  Conveyancing,  3rd  ed.,  vol.  v.,  part  2, 
pp.  12,  14 ;  Agnew  on  the  Statute  of  Frauds,  10,  13,  24  : 
Browne  on  the  Statute  of  Frauds,  4th  ed.,  sees.  38-9  ;  Doe 
d.  Rigg  v.  Bell,  2  Sm.  L.  C,  8th  ed.,  100 ;  Be  Threlfall, 
16  Ch.  D.  274;  Gihhoney  v.  Gihhoney,  36  U.  C.  R.  236; 
Clayton  v.  Blakey,  2  Sm.  L.  C,  8th  ed.,  106  ;  Bell  v.  Irish 
45  U.  C.  R.  167  ;  Trent  v.  Hunt,  9  Ex.  14  ;  Braithwaite 
V.  Cooksey,  1  H.  Bl.  465  ;  Woodfall  on  L.  &  T.  12th  ed., 
^06,  212,  396  ;  Doe  d.  Shore  v.  Porter,  3  T.  R.  13  ;  Doe  d. 
Hill  V.  Wood,  14  M.  &  W.  682 ;  Williams  on  Executors, 
^th  ed.,  261-9,  679-684  ;  Williams  v.  Heales,  L.  R.  9  C.  P. 
177  ;  Gwinnet  v.  Phillips,  3  T.  R.  643 ;  Gilbert  on  Distress 
and  Replevin,  29 ;  Crowther,  v.  Ramshottom,  7  T.  R.  654 
657 ;  Gamhrell  v.  Earl  of  Falmouth,  4  A.  &  E.  73 ; 
Phillips  V.  Whitsed,  2  E.  &  E.  804  ;  R.  &  J.  Dig.,  1091 ; 
Keech  v.  Hall,  1  Sm.  L.  C,  8th  ed.,  574 ;  Royal  Canadian 
Bank  v.  Kelly,  19  C.  P.  196,  20  C.  P.  279 ;  14  C.  L.  J. 
N.  S.  8  ;  Trust  and  Loan  Co.  v.  Lawrason,  45  U.  C.  R. 
176,  6  A.  R.  286;  Ex  p.  Punnett,  Re  Kitchin,  16  Ch.  D. 
226,  234 ;  Griffith  v.  Brown,  21  C.  P.  12 ;  Re  Hoskins, 
1  A.  R.  379  ;  Rudolph  v.  Bernard,  4  U.  C.  R.  238. 

Moss,  Q.C.,  contra,  in  addition  to  the  cases  cited,  referred 
to  Pitman  v.  Woodbury,  3  Ex.  4 ;  Swatman  v.  Ambler, 
8  Ex.  72. 

Cassels,  in  reply,  referred  to  Bradby  on  Distress,  2nd 
ed.,  77 ;  Morgan  v.  Pike,  14  C.  B.  473,  483-4. 

December,  19,  1885.  Cameron,  C.  J. — The  finding  of 
the  learned  judge  that  no  interest  was  in  arrear  at  the 
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time  of  the  distress  was,  I  think,  correct,  as  the  letter  of 
the  19th  December,  1884,  written  by  Messrs.  McLennan 
&  Liddell  to  the  defendants,  enclosing  to  them  $100,  ex- 
pressly appropriated  that  payment  to  the  interest  in  arrear ; 
and  in  the  same  letter  it  was  intimated  the  balance  of  in- 
terest would  shortly  be  sent.  So 'when  the  $49  were  sent 
in  February,  though  the  letter  enclosing  it  made  no  specific 
application  of  it,  I  think  it,  read  in  connection  with  the 
previous  letter,  would  amount  to  a  direction  to  apply  the 
remittance  on  account  of  interest ;  and  the  learned  Judge 
€Ould  not  well  have  come  to  a  different  conclusion. 

It  is  the  contention  raised  by  Mr.  Cassels  in  his 
^ery  carefully  considered  and  elaborate  argument,  that 
although  the  distress  was  nominally  for  interest,  there 
being  an  instalment  of  principal  in  arrear,  and  the  mort- 
gage containing  a  demise  for  the  term  of  seven  years  at  a 
rental  equal  to  the  amount  of  principal  and  interest  falling 
due  on  the  first  of  November  in  each  year,  the  defendants 
were  justified  in  distraining  for  such  principal,  and  could, 
notwithstanding  the  bailifi"  was  directed  to  distrain  for  in- 
terest, justify  for  the  true  cause,  that  gives  rise  to  some 
nice  questions  that  may  not  be  solved  without  some  diffi- 
culty. 

The  first  question  is,  what  is  the  effect  of  the  demise 
clause  in  the  mortgage,  the  mortgagees  (the  defendants) 
not  having  signed  the  mortgage  ?  If  the  mortgagees  had 
signed  and  sealed  it  there  would  clearly  have  been  a  term 
of  seven  years  created  in  favor  of  the  mortgagor  subject  of 
course  to  forfeiture  on  non-payment  of  rent  or  breach  of 
any  covenant  or  provision,  entitling  the  mortgagees  to 
resume  possession  within  the  seven  years.  Then,  putting 
aside  for  the  moment  the  fact  of  the  mortgagor's  death,  the 
distress  would  have  been  legal.  This  seems  to  be  estab- 
lished by  the  authorities  cited  by  Mr.  Cassels.  Then  what 
is  the  efiect  of  the  omission  by  the  defendants  to  execute 
the  mortgage  ?  According  to  Morton  v.  Woods,  L.  R.  3  Q. 
B.  663,  affirmed  in  appeal,  L.  R.  4  Q.  B.  296,  it  was  to  con- 
stitute the  mortgagor  a  tenant  at  will  to  the  mortgagees, 
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with  a  right  of  distress  in  the  latter  for  the  amount  pay- 
able as  rent. 

In  the  present  case  was  the  tenancy  created  no  higher 
than  a  tenancy  at  will  ?  If  not,  it  may  be  that  tenancy 
must  be  held  to  have  been  put  an  end  to  by  the  death  of 
the  mortgagor,  although  death,  it  is  said,  does  not  always 
put  an  end  to  such  a  tenancy. 

The  contention  of  the  defendants,  in  effect,  is  that  upon 
the  execution  of  the  mortgage  with  the  demise  clause  in  it^ 
a  tenancy  at  will  at  least  was  created  which  gave  a  right 
of  distress  for  the  interest  and  principal  falling  due  on  the 
1st  November,  1882 ;  but  that  instalment  having  been 
duly  paid  the  tenancy  at  will  became  enlarged  into  a 
tenancy  from  year  to  year,  with  all  the  incidents  attach- 
ing to  such  a  tenancy.  This  would  undoubtedly  have 
been  so  if  the  defendants  with  or  without  title  had  assumed 
by  a  separate  instrument  to  have  demised  the  premises  to 
the  mortgagor  for  seven  years,  though  such  demise  would 
have  been  void  as  a  lease  for  seven  years,  not  having  been 
under  seal  as  required  by  the  statute.  Then  can  it  make 
any  difference  that  the  demise  is  contained  in  the  mort- 
gage deed  by  which  the  mortgagor  conveyed  the  fee  sub- 
ject to  the  right  of  redemption  to  the  defendants  ?  I  do 
not  think  it  can;  and  it  therefore  would  seem  that  by 
reason  of  this  provision  in  the  mortgage,  the  retaining  of 
possession  by  the  mortgagor,  and  the  payment  of  the  in- 
terest and  principal  by  him  in  1882  and  1883,  the  relation- 
ship of  landlord  and  tenant  was  established  between  them. 

In  Kearsley  v.  Philips,  11  Q,  B.  D.  621,  Brett,  M.  K,  at 
p.  624,  cited  with  approval  the  following  passage  from  the 
note  to  the  case  of  Keech  v.  Hall,  1  Sm.  L.  C,  8th  ed„  574,  at 
p.  583 :  "  A  mortgage  deed  sometimes  contains  an  agreement 
that  the  mortgagor  shall  be  tenant  to  the  mortgagee  at  a  rent 
or  a  power  enabling  the  mortgagee  to  distrain  for  interest^ 
by  which  no  tenancy  is  created.  The  object  of  such  provis- 
ions is  generally  to  further  secure  the  payment  of  the 
interest,  an  object  more  completely  effected  by  adopting 
the  former  than  the  latter  mode  of  framing  the  deed ; 


X.]      M'DONELL  V.  BUILDING  ANN  LOAN  ASSOCIATION.  587 


because,  whilst  the  former  makes  the  mortgagor  tenant  at 
will  only  to  the  mortgagee,  so  that  his  interest  may  be  put 
an  end  to  by  demand  of  possession,  and  at  the  same  time 
creates  a  rent  properly  so  called  with  all  its  incident  reme- 
dies, the  latter  mode  operates  merely  by  way  of  personal 
license  from  the  mortgagor,  and  affects  his  interest 
only." 

This  language  is  applicable,  of  course,  to  the  position 
occupied  by  the  mortgagor  immediately  on  the  execution 
of  the  mortgage,  and  does  not  deal  with  the  question  of 
the  enlargement  of  the  tenancy  by  the  subsequent  pay- 
ment of  rent. 

Oihhoney  v.  Oihboney,  36  U.  C.  R.  236,  shews  that  a 
tenant  entering  under  a  verbal  demise  for  five  years  be- 
comes, even  without  payment  of  rent,  a  tenant  from  year 
to  year. 

In  delivering  the  judgment  of  the  Court  the  present 
Chief  Justice  of  the  Queen's  Bench  Division  very  fully  and 
exhaustively  reviewed  the  authorities,  with  the  above 
result;  and  a  fortiori  after  payment  of  rent  would  the 
tenancy  at  will  be  enlarged  into  the  more  beneficial  hold- 
ing for  the  tenant  of  a  yearly  tenancy. 

I  do  not  think  on  principle  that  the  fact  that  the  pay- 
ment was  referable  to  two  different  things,  that  is  to  say 
performance  of  the  covenant  to  pay  so  much  principal  and 
interest  yearly,  and  also  to  the  payment  of  rent,  can  make 
any  difierence  in  the  legal  effect  of  the  payment.  The 
reddendum  is  clear  and  distinct  to  be  a  sum  of  rent  equiv- 
lent  in  amount  to  the  interest  and  instalment  of  principal 
falling  due  annually,  and  the  sum  when  paid  as  rent  was 
to  be  in  discharge  of  the  accrued  principal  and  interest  to 
a  like  amount.  Nothing  can  be  plainer  than  that  the 
intention  of  the  parties  was  to  create  the  relationship  of 
landlord  and  tenant  between  them,  for  the  more  effectually 
securing  to  the  mortgagees  the  payment  of  principal  and 
interest,  by  giving  to  them  the  right  of  distress  resulting 
from  the  relationship  of  landlord  and  tenant. 

As  to  the  propriety  of  allowing  such  an  arrangement  to 
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prevail  against  strangers  or  creditors,  I  expressed  my 
opinion  in  the  case  of  the  Trust  and  Loan  Go.  v.  Lawraeon, 
45  U.  C.  R.  176,  at  p.  185 ;  and  I  still  adhere  to  the  views 
then  expressed. 

That  is  a  case,  as  reported  in  6  A.  R.  286,  that  may  be 
most  usefully  referred  to  in  considering  the  demise  clause 
in  the  mortgage  in  question  here. 

But  the  case  of  Kearsley  v.  Philips  has  been  decided  in 
England  since  then,  and  fully  indicates  the  law.  The 
language  of  the  IVl  aster  of  the  Rolls,  at  p.  624,  is  :  "  When 
the  relation  of  landlord  and  tenant  and  a  rent, '  with  all  its 
incident  remedies'  are  created  by  a  mortgage  deed,  it  makes 
no  difference  to  the  rights  of  the  mortgagee  that  afterwards 
the  premises  are  let  by  the  mortgagor  to  an  under-tenant' 
As  to  the  seizure  of  the  plaintiffs'  goods  it  has  been  con- 
tended that  he  is  an  absolute  stranger ;  but  if  the  relation 
of  landlord  and  tenant  has  been  created  between  the  mort- 
gagee and  mortgagor,  it  is  not,  and  cannot  be,  denied  the 
distress  is  lawful." 

If  I  am  right  that  by  the  terms  of  the  mortgage,  the 
occupation  by  the  mortgagor  of  the  premises  after  the 
mortgage,  and  the  payment  of  part  of  the  principal  and 
interest,  created  a  yearly  tenancy,  it  follows  that  the  death 
of  the  mortgagor  did  not  determine  the  tenancy,  and  so 
when  the  distress  was  made  there  was  a  right  in  the  per- 
sonal representative  of  the  mortgagor  to  hold  till  the 
tenancy  was  put  an  end  to  by  the  expiry  of  the  seven 
years  mentioned  in  the  mortgage,  unless  the  term  should 
be  sooner  determined  by  a  half  year's  notice  to  quit.  For 
while  there  was  not  an  absolute  term  of  seven  years  created 
by  the  language  used  in  making  the  demise,  there  was  a 
tenancy  that  would  last  that  long  unless  sooner  determined 
by  one  of  the  parties  giving  six  months'  notice  to  put  an 
end  to  it. 

It  is  laid  down  in  Woodfall  on  Landlord  and  Tenant, 
12th  ed.,  p.  266,  that  in  the  case  of  a  tenancy  from  year 
to  year  as  long  as  both  parties  please,  if  the  tenant  die,  his 
personal  representative  has  the  same  interest  in  the  land 
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"which  his  testator  or  intestate  had ;  for  whatever  chattel 
he  had  must  vest  in  his  executor  or  administrator  as  his 
legal  representative. 

For  this  he  cites  a  number  of  authorities  to  one  of  which 
it  will  suffice  to  refer,  viz  :  Doe  dem.  Shore  v.  Porter,  3  T. 
R.  13,  which  fully  sustains  the  text. 

There  still  remains  the  question,  was  the  distress  invalid 
and  the  defendants  trespassers  by  reason  of  it  having  been 
made  nominally  for  interest  when  no  interest  was  in 
arrear  but  an  instalment  of  principal  was  due  ?  The 
authorities  seem  clear  that  a  distress  for  one  cause  may 
be  made  and  avowry  or  justification  for  a  different  cause. 

In  Owinnet  v.  Phillips,  3  T.  R.  643,  at  p.  645,  Lord 
Kenyon,  Chief  Justice,  said  "  a  party  may  distrain  for  rent 
and  avow  for  fealty." 

In  Trent  v.  Hunt,  9  Ex.  14,  it  was  said,  it  is  not  the 
right  that  a  man  says  he  has,  but  the  right  he  has,  is  to 
govern. 

This  language  Hagarty,  C.  J.,  in  Bell  v.  Irish,  45  U. 
R.  164,  at  p.  174,  quotes  with  approval ;  and  adds,  "I  can- 
not see  how  the  fact  of  defendant  distraining  on  the  plain- 
tiff's goods  prevents  his  justifying  the  taking  on  other 
grounds,  viz  :  that  the  property  or  chattels  were  his,  and 
he  had  the  right  to  take  them." 

I  confess  it  appears  harsh  to  allow  the  taking  of  goods 
for  a  non-existing  cause,  and  then  justify  the  taking  of 
them  for  a  cause  which,  if  made  known  at  the  time, 
might  have  prevented  much  inconvenience  and  expense  to 
the  person  from  whose  possession  they  were  taken.  The 
right,  however,  would  seem  to  be  settled  by  authority  and 
not  now  open  to  question. 

The  plaintiff's  claim  therefore  fails,  and  his  action  must 
be  dismissed,  with  costs,  and  the  injunction  restraining  the 
sale  of  the  distrained  goods  be  dissolved. 

I  regret  the  necessity  of  arriving  at  this  result  as  the 
distress  under  the  circumstances  was  a  harsh  proceeding, 
the  mortgaged  premises  being  ample  security  for  the  debt 
due  the  defendants  who  had  determined  to  exercise  their 
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power  o£  sale  before  they  made  the  distress.  But  they 
had  the  legal  right  to  enforce  their  claim  in  the  way  they 
did,  and  it  is  our  duty  to  administer  the  law  without 
regard  to  the  question  whether  in  its  enforcement  harshr 
ness  was  resorted  to  or  not.  Apart  from  the  fact  of  dis- 
training there  was  nothing  to  complain  of  in  the  manner 
in  which  it  was  done. 

I  should  perhaps  say  that  I  have  not  failed  to  consider 
the  cases  of  Pitman  Woodbury,  3  Ex.  4,  and  Swatman 
V.  Ambler,  8  Ex.  72,  cited  by  Mr.  Moss  to  show  the 
relationship  of  landlord  and  tenant  did  not  exist  between 
the  defendants  and  their  mortgagor.  They  fall  very  far 
short  of  this,  and  only  go  the  length  of  deciding  that 
where  the  lessor  has  not  executed  a  lease  for  years  the 
lessee  is  not  liable  in  an  action  on  his  covenants  in  the 
lease,  as  the  covenants  were  made  in  respeet  of  a  term 
which  did  not  exist,  and  though  the  lessees,  so  to  call  them, 
might  be  liable  for  use  and  occupation,  they  were  not  liable 
to  be  sued  on  their  covenants. 

Galt  and  Rose,  J  J.,  concurred. 


Motion  allowed. 
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[COMMON  PLEAS  DIVISION.] 

Udy  V.  Stewart. 

.Seduction — Death  of  plaintiff— Survival  of  action — 17  Car.  II.  ch.  8 — R.  S, 
0.  ch.  50,  s.  236—0.  J.  Act,  Rule  383— Witness,  competency  of. 

In  an  action  of  seduction  the  plaintiff  obtained  a  verdict,  and  judgment 
was  directed  to  be  entered  in  his  favour.  In  the  following  sittings  of 
the  Divisional  Court  an  order  nisi  was  obtained  to  set  aside  the  verdict 
and  judgment,  and  to  enter  judgment  for  the  defendant,  on  the  ground 
of  the  improper  admission  of  the  evidence  of  the  seduced  girl  by 
reason  of  her  incompetency  to  give  evidence.  The  order  was  set  down, 
and  on  its  coming  on  for  judgment,  it  appeared  that  after  the  order 
had  been  served  the  plaintiff  had  died. 

iSemble,  that  under  0.  J.  Act,  Rule  383,  the  action  abated  by  reason  of 
the  plaintiff's  death  ;  but 

Held,  that  the  girl's  evidence  was  improperly  received,  as  it  clearly 
appeared  that  she  was  not  capable  of  understanding  or  appreciating 
the  nature  of  an  oath  or  the  obligation  she  assumed  in  swearing  to 
tell  the  truth,  and  was  therefore  incompetent  to  give  evidence  ;  and 
without  her  evidence  the  verdict  could  not  be  supported. 

Under  the  circumstances  an  order  was  granted  staying  further  proceedings  j 
in  the  action. 

This  was  an  action  of  seduction  tried  before  O'Connor, 
and  a  jury,  at  Lindsay,  at  the  Fall  Assizes  of  1885,  when 
the  jury  found  for  the  plaintiff,  and  judgment  was  entered 
in  his  favor. 

The  only  part  of  the  evidence  necessary  to  be  given 
is  that  which  depends  on  the  competency  of  the  alleged 
seduced  girl  to  give  evidence. 

The  case  had  been  previously  tried  before  Rose,  J.,  and 
a  jury,  when  the  jury  failed  to  agree. 

At  the  last  trial  the  competency  of  the  witness  to  give 
evidence  was  objected  to. 

The  following  was  the  evidence  given  in  relation  to 
her  competency.  Her  mother  swore  that  she  could  not 
speak  very  plain.  "  When  a  baby  she  fell.  Dr.  Big- 
ham  said  it  was  that.  The  members  of  the  family  can 
converse  with  her,  and  make  her  understand.  We  know 
everything  she  says.  I  did  not  let  her  go  out  to  work 
earlier,  because  she  was  weak  in  mind,  and  not  so  smart  as 
other  girls.    She  cannot  talk  the  same  as  the  rest  of  them- 
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When  she  came  to  talk,  she  talked  just  as  well  as  she  does- 
now.  I  understand  quite  a  lot  she  says.  Most  things  she 
talks  in  her  own  way.  That  language  I  understand.  I 
understand  most  all  she  says.  Pretty  nigh  all.  She  can- 
not speak  the  words  properly  out  the  same  as  we  can. 
She  has  never  been  at  school.  I  taught  her  as  far  as  I 
knew.  I  taught  her  if  she  told  a  lie  she  would  go  to  hell^ 
and  if  she  told  the  truth  she  would  go  to  heaven.  That  i» 
in  her  own  language.  I  told  her  always  to  be  a  good  girl 
and  mind  herself,  and  take  care  of  herself.  I  cannot 
exactly  say  when  I  first  began  to  instruct  her,  but  ever 
since  she  knew  anything.  She  can  hear  if  she  does  not 
catch  cold.  If  she  catches  cold  she  is  a  little  dull  of  hear- 
ing. She  never  goes  to  Sunday  School.  I  taught  her  her 
prayers.  I  taught  her  her  A  B  C's.  She  never  got  any 
further.  I  taught  her  the  Lord's  prayer  many  a  time 
when  she  would  go  to  bed.  I  would  say  it  for  her,  and 
she  would  say  it  as  well  as  she  could.  I  cannot  remember 
how  long  it  is  since  I  heard  her  say  it.  You  are  going  a 
little  too  far,  I  have  said  the  truth,  and  nothing  but  the 
truth." 

The  witness  herself  was  then  called  and  examined  by 
plaintiff's  counsel,  Mr.  Blackstock,  who  asked,  "  where  will 
you  go  if  you  tell  a  lie  ? "  Witness  made  several  inarticu- 
late sounds,  but  uttered  no  words  which  could  be  distin- 
guished. The  question  was  repeated  with  the  same  result. 
Counsel  for  the  defendant  then  asked  :  "  How  old  are  you  ? 
No  answer.  Q.  Where  do  you  live  ?  No  answer.  Q.  Do 
you  hear  what  I  say  ?  The  witness  made  an  inarticulate 
sound.  Q.  Where  did  you  live  before  you  were  at  Fenelon 
Falls.  Where  did  your  father  live  ?  Answer  :  Lived  on 
a  farm.  Q.  Do  you  know  your  father's  name  ?  A.  Yes^ 
Q.  How  many  sisters  have  you ;  do  you  know  their 
names  ?    No  answer." 

Counsel : — "  I  submit  such  a  witness  as  that  cannot  be 
examined." 

Judge  : — "  She  may  be  treated  as  a  dummy." 
Counsel  : — "  She  is  mentally  weak." 
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Judge  : — "  I  do  not  think  it  is  exactly  that." 

Judge  to  witness  : — "  You  say  your  father  lives  on  a 
farm  ?    Answer,  yes." 

The  shorthand  reporter  here  notes  :  "  It  is  to  be  under- 
stood that  the  witness  where  she  is  represented  as  saying 
the  word  yes,  did  not  fully  articulate  the  word,  but  made 
a  sound  evidently  intended  to  express  assent,  and  accom- 
panied by  a  nod  of  the  head." 

Judge  continuing  : — "  Have  you  any  brothers  ?  A.  Yes. 
Q.  How  many  ?  A.  Willie.  Q.  How  many  brothers- 
have  you,  do  you  understand  me  ?  A.  Yes.  Q.  Well, 
answer  how  many  have  you  ?  No  answer.  Q.  Do  you 
know  what  a  sister  is  ?  A.  Yes.  Q.  How  many  sisters- 
have  you ;  have  you  more  than  one  ?  A.  Yes.  Q.  How 
many  ?  No  answer.  Q.  How  old  are  you ;  do  you 
know  ?  A.  Down  in  the  field.  Q.  Do  you  know  your 
mother  ?  A.  Yes.  Q.  Where  is  your  mother  now,  is  she 
here  ?  A.  Yes.  Q.  Did  she  come  with  you  here  ?  A. 
Yes.    Q.    Can  you  see  her  now  ?    A.  Yes." 

Mr.  McCarthy : — The  law  seems  to  be  plain  enough  on 
the  point.  The  administering  an  oath  to  this  witness  is 
an  empty  ceremony." 

The  Judge: — "The  dijS&culty  I  feel  is  this,  we  are  told  by 
her  mother,  that  she  has  a  language  of  her  own.  I  do  not 
know  that  language,  and  cannot  question  her." 

Mr.  McCarthy  : — "We  will  just  let  her  sister  come,  and  I 
will  put  questions  through  her." 

Sophia  Udy  was  then  called  to  interpret.  Mr.  McCarthy: 
**  Q.  How  many  sisters  have  you  ?  Sophia  Udy  : — I  think 
she  does  not  know  how  many.  Q.  How  many  brothers  have 
you  ?  No  answer.  Q.  What  is  your  brother's  name  ?  A. 
Mr.  Stewart.  Sophia  Udy  : — She  is  so  excited,  I  do  not 
think  she  knows  now.  Q.  Where  is  Bill,  your  brother 
Bill  ?  A.  Bill  is  not  here  with  me.  Q.  Where  is  your 
brother  Bill  ?  A.  At  home.  Sophia  Udy  : — Brother  is  not 
at  home,  he  is  here.  Q.  Where  is  your  mother  ?  A. 
Here." 

Mr.  Black&tock  : — "Q.  Where  will  you  go  if  you  tell  a 
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lie  ?  A.  To  hell.  Q.  Where  will  you  go  when  you  tell  the 
truth  ?    A.  To  heaven." 

Sophia  Udy  was  then  sworn  as  a  witness,  and  said : — "I 
am  a  sister  of  the  last  witness.  My  sister  has  not  been 
ahle  to  speak  well  since  she  was  a  baby.  I  am  younger 
than  she  is.  I  can  understand  near  every  word  she  says, 
only  a  few  words  she  does  not  say  very  plain,  and  I  can- 
not understand  her.  At  home  she  is  in  the  habit  of  doing 
ordinary  housework.  She  will  do  anything  you  tell  her- 
I  am  in  the  habit  of  talking  to  her  at  home.  I  converse 
with  her  every  day.  I  ask  her  how  old  she  is.  I  cannot 
think  what  I  ask  her.  I  only  just  tell  her  what  to  do, 
that  is  all,  no  more  is  said.  She  knows  the  names  of  some 
of  the  neighbors,  and  some  she  does  not.  She  knew 
Ferryman,  Stewart,  and  Archer.  If  I  told  her  to  go  to 
Mrs.  Archer's  or  Ferryman's,  she  would  know.  She  knows 
those  people  when  she  sees  them.  I  never  knew  her  to 
confuse  one  of  my  sisters  with  the  others.  All  the  other 
members  of  the  family  understand  her.  If  I  told  her  to 
lie  down,  she  would  know  what  I  meant  certainly.  If  I 
told  her  to  go  to  bed,  she  would  know  what  I  meant.  I 
cannot  carry  on  an  extended  conversation  with  her.  It 
has  got  to  be  a  simple  matter.  If  anybody  hurt  her,  and 
she  was  asked,  she  could  tell.  She  never  says  anything  to 
one  sister  about  the  others.  If  she  were  asked  who  sat  at 
breakfast  with  her,  she  would  be  able  to  tell  that.  If  one 
of  my  sisters  was  up  stairs,  and  she  and  I  were  down 
stairs,  and  I  asked  her  where  she  was,  she  would  know,  if 
she  knew  she  was  up  stairs.  Some  words  I  can  make  her 
understand,  and  some  I  cannot.  I  converse  with  her  on 
ordinary  household  subjects.  I  think  she  knows  a  little 
about  religion.  She  understands  that  she  would  suffer  if 
she  told  a  lie.  I  never  found  her  telling  stories  that  were 
untrue.  I  never  knew  her  to  come  and  tell  some  story 
that  I  knew  to  be  nonsensical.  I  do  not  know  whether 
she  understands  about  counting  or  numbers.  She  did  not 
understand  the  expression,  how  many.  I  have  taught  her 
to  count  on  her  fingers.    If  I  would  tell  her  to  bring  three 


UDY  V.  STEWART. 


595 


apples  the  same  as  anybody  else,  and  she  would  know 
what  it  meant,  and  would  bring  them,  if  she  knew  wliere 
they  were.  She  would  bring  twenty,  and  count  them  her- 
self. I  think  she  could  count  to  twenty  and  no  more. 
When  out  alone,  on  coming  home,  she  could  tell  you  any 
persons  that  she  saw,  if  she  knew  them.  She  has  come 
-and  told  that  Mr.  Ferryman  was  outside.  She  opens  the 
door,  if  she  hears  the  rap,  and  if  anyone  asked  for  mother, 
she  would  know  and  tell  mother." 

On  cross-examination,  she  said  her  sister  had  not  been 
able  to  speak  any  better  than  at  present.  "It  is  more  by  a 
grunt  and  noise  that  she  speaks  than  by  words;  just  a  kind 
of  little  noise.  I  never  attempt  to  carry  on  a  conversation^ 
■only  when  I  want  her  to  do  something  I  tell  her,  and  see 
that  she  does  it.  I  would  tell  her  to  go  and  wash  or  scrub, 
anything  like  that.  She  sometimes  volunteers  a  statement. 
If  she  saw  any  one  she  would  want  to  tell  me.  I  do  not 
think  she  would  understand  the  nature  of  the  word  evidence. 
I  do  not  know  whether  she  would  understand  the  meaninof 
of  the  word  true.''  The  form  of  oath  was  repeated,  and  the 
witness  said:  "I  do  not  think  I  could  make  her  understand 
that.  I  cannot  tell  why.  I  can  make  her  understand 
simple  things  such  as  go  and  come.  Beyond  that  she  has 
no  understanding.  She  is  just  about  the  same  as  she  has 
always  been,  only  when  she  gets  a  cold,  and  then  she  is 
hard  of  hearing.  She  would  say  her  prayers  in  her  own 
language — the  Lord's  prayer.  I  have  heard  her  say  it,  but 
could  hardly  make  it  out.  She  would  repeat  it  after 
another.  She  has  not  memory  enough  to  say  it  without 
repeating  it  for  her.  She  knows  if  she  told  a  lie,  she 
would  go  to  hell,  because  we  taught  her  that  before  this 
trouble.  We  taught  her  not  because  she  was  in  the  habit 
of  telling  lies,  but  we  thought  we  would  teach  her  that 
much  anyway.  I  did  not  teach  her  much  religion  ;  the  rest 
of  my  sisters  besides  my  mother  taught  her.  Told  her 
where  she  would  go  if  she  told  a  lie,  and  where  she  would 
go  if  she  told  ^  the  truth,  and  she  must  always  be  a  good 
^irl,  and  never  do  anything  out  of  the  way.    That  is  all  I 
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know  of.  If  you  were  to  ask  questions,  and  I  were  to- 
repeat  them  to  her,  she  would  be  able  to  understand  some^ 
and  some  she  would  not.  She  would  understand  just  very 
simple  questions." 

On  re-examination,  she  said : — "  If  I  told  my  sister  what 
she  told  in  the  box  must  be  the  truth,  and  that  she  would 
go  to  hell  if  she  did  not  tell  the  truth,  and  to  Heaven  if 
she  did,  she  would  understand  that.  I  would  have  a  little^ 
trouble  to  make  her  understand  that.  She  can  tell  of 
things  that  happen  to  her  without  having  them  repeated 
to  her.  She  occasionally  goes  very  simple  messages.  Mrs. 
Archer  could  make  her  understand  lots  of  things.  She 
was  able  to  understand  the  ordinary  household  work,  and 
the  directions  given  about  it.  She  knows  the  distinction 
between  what  is  good  and  what  is  bad.  I  do  not  know 
whether  she  knows  it  would  be  wrong  to  take  the  property 
of  another.  She  knows  the  trouble  she  has  got  into  is 
wrong." 

By  the  Judge : — "  I  understand  what  an  oath  is.  I  do 
not  think  she  does.  She  does  not  understand  the  nature 
of  an  oath.  If  she  were  asked  whether  she  is  coming  here 
to  tell  the  truth,  she  would  understand,  but  you  would 
have  to  speak  very  loud  to  her.  She  would  be  able  t(y 
understand  if  she  said  what  was  not  true,  she  would  be^ 
punished  hereafter." 

Mr.  McCarthy  : — "  I  think  now  it  is  shown  that  the 
witness  is  incompetent." 

The  learned  Judge  : — "  If  I  happen  to  be  wrong  in. 
excluding  the  evidence,  the  case  will  have  to  come  down 
for  trial  again.  It  is  a  matter  about  which  I  feel  a  great 
deal  of  difficulty.  My  own  inclination  is,  to  let  her  be 
sworn,  and  then  stop  the  case  afterwards,  if  necessary." 

Mr.  McCarthy : — "  Before  your  Lordship   does  that,  I 
would  like  to  examine  J ohn  Ellis  on  the  point." 

John  Ellis  was  then  sworn,  and  said  : — "  I  am  one  of  the 
grand  jurymen.  I  know  the  plaintiff's  family,  but  not  the 
plaintiff.  I  do  not  know  the  girl  Elizabeth.  I  have  seen 
her  once.    They  lived  in  the  village,  and  I  went  to  get 
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the  mother  to  scrub  the  shop  for  me.  I  went  to  the  back 
•door,  and  no  person  came  to  the  door,  and  this  person  was 
in  the  woodshed.  I  spoke  to  her  and  got  no  reply,  and 
then  I  went  away.  She  walked  kind  of  shying  away 
from  me,  and  I  did  not  pay  any  attention  to  her." 

Elizabeth  Stewart,  wife  of  defendant,  sworn  : — "  This  girl 
lived  at  my  place,  I  believe,  from  sometime  in  January, 
1883,  till  August  of  the  same  year.  There  was  no  other 
woman  there  at  the  time.  She  was  there  principally  for 
Avashing,  scrubbing  the  floor,  and  washing  dishes  when  I 
was  with  her.  To  make  her  understand  what  I  wanted,  I 
would  speak  to  her,  and  make  a  sign  at  the  same  time.  If 
1  wanted  her  to  scrub  the  floor,  I  would  get  a  pail  and  the 
water,  and  point  to  the  floor  and  tell  her.  If  I  wanted 
her  to  wash  dishes,  I  generally  picked  them  up  and  fixed 
them,  and  put  water  on  them  for  her.  She  could  only 
understand  some  things  said  to  her." 

It  further  appeared  by  the  evidence  of  this  witness,  that 
the  girl  used  to  go  to  her  father's  on  Sunday  ;  sometimes 
used  to  milk  the  cows  when  witness  or  her  husband  was 
with  her ;  and  on  one  occasion,  on  being  told  to  scrub,  got 
angry,  but  on  being  told  she  must  do  it,  did  scrub. 

The  witness,  Elizabeth  Udy,  was  then  called  in,  and 
the  learned  Judge,  through  her  sister  Sophia  as  inter- 
preter, said  to  her  : — "Q.  Do  you  know  what  you  came  here 
for  ?  She  said  yes.  Q.  What  did  you  come  here  for,  do 
you  know  ?  A.  No.  Q.  You  have  got  to  kiss  this  Bible, 
-and  after  that,  what  will  happen  to  you  if  you  do  not  tell 
the  truth  ?  A.  Hell.  Q.  Why  will  you  go  to  Hell  if  you 
t;ell  a  lie  ?  A.  Up  in  heaven.  Q.  Do  you  know  that  you 
have  to  die  sometime  ?  A.  Yes.  Q.  If  you  are  bad  when 
you  die,  where  will  you  go  ?  A.  Up  there.  Q.  If  you 
are  bad  when  you  die,  where  will  you  go  ?  A.  Go  away 
up  there.  Q.  Where  do  bad  people  go?  Q.  I  do  not 
know — die.  Q.  Do  you  know  what  a  lie  is  ?  A.  Yes.  Q. 
What  is  it  ?  No  answer.  Q.  Do  you  know  what  it  is  to 
tell  a  lie  ?  A.  Yes.  Q.  What  is  it  ?  No  answer.  Q.  Do 
you  know  when  you  left  home  to  come  here?  A.  Up  at 
Mrs.  Stewart's." 
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The  learned  Judge  : — "  I  hardly  think  now,  Mr.  Blacks 
stock,  we  can  go  on  with  this  examination." 

Mr.  Blackstock  *. — I  would  ask  your  Lordship  to  take- 
her  evidence  as  you  suggested,  and  see  how  she  gets  along 
after  being  sworn." 

The  learned  J udge  to  witness,  through  the  interpreter : — 
''Q.  Where  did  you  go  after  you  went  out  of  the  witness 
box  a  short  time  ago.  What  room  were  you  in  a  little 
while  ago  ?  A.  No.  Q.  Can  you  point  out  the  room  to> 
me  where  you  went  a  little  while  ago.  Where  did  you 
come  from  when  you  came  in  here  now  ?  A.  I  came  when 
I  came  in.  Q.  Go  back  into  the  room  where  you  were- 
a  little  while  ago."  The  witness  went  into  the  room  where^ 
she  had  previously  been. 

The  learned  Judge  : — "I  see  now  what  the  trouble  is,  and 
that  will  be  the  trouble  throughout.  She  understood 
where  the  room  was.  I  think  I  will  let  her  be  sworn,  and 
see  how  we  get  on." 

The  witness  was  then  called  and  sworn. 

Mr.  McCarthy: — "  I  object  to  any  examination  by  means^ 
of  this  girl,  her  sister.  She  does  not  speak  a  foreign 
language,  and  therefore,  the  sister  cannot  act  as  inter- 
preter. I  think  your  Lordship  will  find  no  authority  for  it.' 

The  learned  Judge  : — "Then  I  will  be  authority  for  it." 

Mr.  McCarthy  :— "I  object  to  it." 

Sophia  Udy  was  then  sworn  as  interpreter  between  the^ 
Court  and  the  witness,  and  the  evidence  went  to  show 
that  defendant,  on  several  occasions,  and  in  several  places,, 
had  connection  with  her. 

On  cross-examination. — Mr.  McCarthy  asked  :  Q.  "Do  you 
know  Charlie  Smith  ?  A.  No.  He  never  done  nothing. 
Q.  Do  you  know  him  ?  A.  Charlie  won't  hurt  me.  Q.  Do 
you  know  Charlie  Smith  ?  A.  No.  Charlie  never  did  any- 
thing. Bobby  never  said  a  word  to  me.  Q.  Who  is  Bobby? 
A.  Bobby  Cohner.  Q.  Where  does  Bobby  live  ?  A.  Lives 
at  Mrs.  Stewart's.  Q.  Did  you  ever  live  at  Archer's  ?  A. 
No,  I  never.  Q.  Did  you  ever  live  at  Archer's  ?  A.  Yes,  I 
did.  Q.  How  long  did  you  live  at  Archer's — Tom  Archer's  ? 
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A.  A  month.  Q.  Was  that  all  ?  A.  Yes.  Only  one 
month  ?  A.  Five  months.  Q.  Did  you  ever  go  to 
Archer's  when  you  were  living  at  Stewart's  ?  A.  Mrs. 
Stewart's.  Q.  Did  you  ever  go  to  Archer's  when  living, 
at  Stewart's  ?  A.  Tom  Archer  s.  Q.  Did  you  ever  go  to 
Archer's  when  you  were  living  at  Mrs.  Stewart's?  Did  you 
ever  go  there  ?  A.  Yes.  Q.  How  often  did  you  go  ?  A. 
Mrs.  Stewart's.  Q.  How  often  did  you  go  there  ?  A. 
Tom  Archer's.  Q.  How  often  did  you  go  to  Mrs.  Archer's  ? 
A.  I  went  to  Tom  Archer's  and  came  back  to  Mrs.  Stew- 
art's. Q.  Do  you  remember  being  out  one  night — out  all 
night  ?  A.  All  night  and  all  day.  Q.  Where  were  you  that 
night  you  were  locked  out  ?  A.  All  night.  Q.  Where  were 
you  all  night  ?  A..  In  the  bushes.  Q.  Why  did  you  go  to 
the  bushes  ?  A.  Laid  in  the  bushes  all  night.  Q.  Why  did 
you  go  to  the  bushes — what  made  you  go  ?  A.  I  laid  in 
the  bushes  all  night.  Q.  When  did  you  come  home  ?  A.  I 
came  home  in  the  falls.  Q.  When  did  you  go  back  to  Stew- 
art's after  being  in  the  bushes  all  night  ?  A.  I  was  in  the 
bushes  all  night  and  went  back  to  Mrs.  Stewart's.  Q.  When? 
A.  Back  in  the  morning.  Q.  Whom  did  you  see  there  when 
you  went  back  in  the  morning  ?  A.  I  went  back  in  the 
morning  ?  A.  I  went  back  in  the  morning  to  Mrs.  Stew- 
art's. Q.  Who  was  with  you  in  the  woods  that  night  ?  A. 
Henry  Stewart.  Q.  Was  he  there  all  night  with  you  ?  A. 
AH  night  and  all  day  till  the  next  morning.  Q.  Whose  w^oods 
was  it  ?  A.  The  woods  on  the  boundary.  Q.  Was  Henry 
Stewart  in  bed  one  night  with  you  ?  A.  Yes,  he  slept 
with  me  all  night.  Q.  Was  Henry  Stewart  with  you  in  the 
bush  one  night  and  in  the  bed  another  night  ?  A.  In  the 
woods  all  night,  all  night  and  morning  night.  Q.  What  room 
were  you  sleeping  in  the  night  that  Henry  Stewart  slept 
with  you  ?  A.  In  another  bed-room.  Q.  Do  you  know  the 
name  of  the  room  you  were  sleeping  in,  was  it  the  sitting 
room  or  sleeping  room,  or  what  ?  A.  The  little  room  in 
the  other  part.  Q.  Do  you  remember  sleeping  in  the  summer 
kitchen  one  night  ?  A.  All  night.  Q.  Who  was  with  you 
that  night  ?    A.  Henry  Stewart.  Q.  What  did  you  sleep  on 
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in  the  summer  kitchen — what  did  you  lie  on  ?  A.  I  lay 
on  the  top  of  the  bed  all  night.  Q.  Was  there  a  bed  in  the 
summer  kitchen  ?  A.  Yes.  Q.  Do  you  know  what  the  open 
kitchen  is  ?  A.  Open  in  the  kitchen.  Q.  Did  you  ever  sleep 
there  all  night  ?  A.  All  night  and  all  day  and  all  night. 
Q.  And  who  was  with  you  then,  who  slept  with  you  then  ? 
A.  Henry  Stewart.  Q.  Can  you  count  the  number  of  times 
Henr}^  Stewart  slept  with  you — how  many  times  did 
Henry  Stewart  hurt  you  ?  A.  A  month.  Q.  How  many 
times  did  Henry  Stewart  hurt  you  ?  A.  He  knocked  me 
down.  Q.  How  many  times  ?  All  the  time  for  a  month.  Q. 
Do  you  know  the  days  of  the  week.  A.  Yes.  Q.  What  are 
they  ?  A.  Two.  Q.  Do  you  know  what  day  Sunday  is  ?  A. 
Last  Sunday  morning.  Q.  Is  there  any  difference  between 
Sunday  and  Monday  ?  A.  Yes,  and  Sunday  morning. 
Q.  Count  1,  2,  3  ?  The  witness  then  counted  to  17,  and 
then  said  11,  12. 

The  jury  found  a  verdict  for  the  plaintiff,  and  judgment 
was  directed  to  be  entered  in  his  favor. 

During  Michaelmas  sittings,  November  16,  1885,  J.  A. 
Barron  obtained  an  order  nisi  to  set  aside  the  verdict  of 
the  jury,  and  the  judgment  directed  to  be  entered  thereon^ 
and  to  enter  judgment  for  the  defendant,  or  for  a  new  trial, 
on  the  ground  of  the  improper  admission  of  the  evidence  of 
Elizabeth  Udy,  the  plaintiffs  daughter,  on  account  of  in- 
competency to  give  evidence,  from  weakness  of  intellect 
and  unsoundness  of  mind,  being  wholly  incapable  of 
comprehending  the  nature  of  an  oath  or  affirmation  ;  also 
on  the  ground  that  the  sister  of  the  said  witness  was 
improperly  permitted  to  act  as  interpreter  between  the 
witness  and  the  court  and  jury  ;  also  on  the  ground  that 
the  court  improperly  allowed  the  alleged  likeness  between 
the  defendant  and  the  child,  born  in  consequence  of  the 
alleged  seduction,  to  be  considered  by  the  jury,  and  counsel 
was  permitted  to  comment  on  the  alleged  resemblance  to 
the  jury. 

During  Michaelmas  Sittings,  December  1,  1885,  Osier, 
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Q.  C,  and  /.  A.  Barron,  supported  the  order  nisi,  and 
referred  to  Ball  v.  Goodman,  10  C.  P.  174  ;  Annual  Prac, 
p.  250-1 ;  17  Car.  II.  ch.  8,  sec.  1,;  C.  L.  P.  Act,  R.  S.  O.  ch  • 
50,  sees.  228,237;  0.  J.  Act,  Rule  383  ;  Tldd's  Prac,  8th 
€d.,  p.  1188  ;  OriffitkY.  Williams,  1  Or.  &  J.  47  ;  Ireland 
V.  Champneys,  4  Taunt.  884  ;  Neil  v.  McMillan,  27  U.  C- 
E.  257;  Harrison's  C.  L.  P.  Act,  2nd  ed.,  sec.  47;  21  Centra^ 
Law  Journal  p.  390 ;  Hanawalt  v.  State,  24  N.  W, 
Rep.  489  ;  Wills  on  Circumstantial  Evidence,  120  ;  Rex  v. 

Williams,  7  C.  &  P.  320;  Taylor  on  Evidence,  8th  ed., 
p.  1169,  sees.  1375-8 ;  Best  on  Evidence,  7th  ed.,  146. 

G.  T.  Blackstock,  contra,  referred  to  Wilson's  J.  Act,  4th 
ed.,  238,  0.  J.  Act,  sec,  dO  ;  Maclennan's  0.  J.  Act,  2nd 
€d..  Rule  326  ;  Archhold's  Prac,  14th  ed.,  1028 ;  Griffith 
v.  Williams,  1  C.  &  J.  47 ;  Turner  v.  London  and  South 

Western  R.  W.  Co.,  L.  R.  17  Eq.  561 ;  Hemming  v. 
Batchelor,  L.  R.  10  Ex.  54 ;  Moore  v.  Roberts,  27  L.  J. 
N.  S.  C.  P.  161 ;  Garnett  v.  Bradley,  3  App.  Cas.  944,  965  ; 
District  of  Columbia  v.  Armes,  107  U.  S.  Sup.  Ct.  519 ; 
The  State  v.  Smith,  54  Iowa  104 ;  Nicholas's  Adulterine 
Bastardy,  140  ;  Ruston's  Case,  1  Leach  C.  C.  408  ;  Regina 
V.  Whitehead,  L.  R.  1  C.  C.  33. 

Osier,  Q.  C,  in  reply,  referred  to  Bridges  v.  Smyth,  8 
Ring.  29. 

The  arguments  sufficiently  appear  from  the  judgment. 

December  19,  1885.  Cameron,  C.  J.— Cn  the  16th  day  of 
November,  1885,  the  order  nisi  was  granted,  and  was  set 
down  on  the  list  for  argument,  but  when  reached  Mr.  Osier, 
Q.  C.,  on  behalf  of  the  defendant  announced  that  after  the 
granting  of  the  order  the  plaintiff  died,  and  the  action  was 
thereby  abated.  Mr.  Blackstock,  for  the  plaintiff,  while  he 
did  not  dispute  the  correctness  of  Mr.  Osier's  statement,  said 
he  had  not  been  advised  of  his  client's  death  by  his  solici- 
tors ;  and  the  matter  was  allowed  to  stand  over  until  the  1st 
day  of  December,  to  enable  Mr.  Blackstock  to  make  enquiries 
and  determine  what  course  he  would  pursue. 

On  the  said  1st  day  of  December  Mr.  Blackstock  ad- 

76 — VOL.  X.  O.R. 


602 


THE  ONTARIO  REPORTS,  1886- 


[vol. 


mitted  that  the  plaintiff  had  died  after  the  order  nisi  had 
been  granted  and  served  ;  but  he  contended  that  the  action 
had  not  abated  by  the  death  of  the  plaintiff,  as  by  the 
statute  17  Car.  II.  ch.  8,  where  the  death  of  a  sole  plaintiff 
or  defendant  in  any  action  occurred  after  verdict  such 
death  could  not  be  assigned  for  error  if  judgment  was 
entered  within  two  terms  after  the  verdict;  and  he  shewed 
cause  to  the  order  nisi. 

Mr.  Osier,  protesting  that  in  supporting  his  rule  he 
should  not  be  prejudiced  in  his  contention  that  the  action 
had  abated,  and  that  there  was  no  one  authorized  to  act  on 
behalf  of  the  plaintiff,  supported  and  moved  absolute  the 
order  nisi. 

It  may  be  well  in  the  first  place  to  consider  whether  the 
action  is  or  is  not  at  an  end  by  reason  of  the  death  of  the 
plaintiff,  a  question  that  in  the  changes  in  the  law  effected 
by  the  Common  Law  Procedure  Act  and  the  Ontario 
Judicature  Act,  is  surrounded  by  a  good  deal  of  difiiculty. 

There  is  no  doubt  since  the  case  of  Ball  v.  Goodman,  10 
C.  P.  174,  which  expressly  decides  that  point,  that  thel 
action  of  seduction  does  not  survive  to  the  plaintiff's] 
representatives.  It  is  a  purely  personal  action  for  a  wrong 
not  affecting  the  corpus  of  the  plaintiff's  estate,  and  comes/ 
within  the  maxim,  "  actio  personalis  moritur  cum  persona."! 

But  that  is  not  conclusive  of  the  question  now  to  be 
decided,  for  it  is  equally  clear  that  the  statute,  17  Car.  II. 
ch.  8,  prevents  the  death  of  either  plaintiff  or  defendant, 
in  such  an  action,  being  a  cause  assignable  as  error  where 
the  death,  as  in  this  case,  has  happened  after  verdict  and 
before  the  lapse  of  two  terms. 

The  Common  Law  Proceedure  Act  has  a  provision 
identical  with  that  of  the  17  Car.  II.  ch.  8  in  section  236 
of  R.  S.  O.  ch.  50,  which  declares:  "The  death  of  either 
party  between  the  verdict  and  judgment  shall  not  be 
alleged  for  error,  in  case  such  judgment  is  entered  with- 
in two  terms  after  the  verdict." 

Then  came  the  Ontario  Judicature  Act,  which  makes  the 
following  provision.  Rule  383  :  "  An  action  shall  not  become 
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abated  by  reason  of  the  marriage,  death,  or  bankruptcy  of 
any  of  the  parties,  if  the  cause  of  action  survive  or  continue, 
and  shall  not  become  defective  by  the  assignment,  creation, 
or  devolution  of  any  estate  or  title  pendente  lite''  This 
provision  by  force  of  its  own  language  would  only  extend 
to  save  from  abatement  such  actions  as  would  survive  to 
the  personal  representatives — that  is,  to  such  actions  as 
they  could  originate  and  bring  after  the  death  of  the 
testator  or  intestate :  Kirh  v.  Todd,  21  Ch.  D.  484  ;  Twy- 
cross  V.  Grant,  4  C.  P.  D.  40. 

The  Judicature  Act,  by  sec.  90,  sub-sec.  2,  repeals  any 
enactment  inconsistent  with  the  Act  itself;  and  the  question 
presents  itself:  is  the  17 Car.  II.,  ch.  8,  or  the  Common  Law 
Procedure  Act  ch.  50,  sec.  236,  inconsistent  with  the  Judi- 
cature Act  ? 

This  section  236  saves  from  abatement,  and  continues  to 
a  deceased  person's  representatives  the  benefit  of  a  verdict 
obtained  in  any  kind  of  action  whatever,  while  rule  383  of 
the  Judicature  Act  in  express  terms  is  confined  to  cases 
where  the  cause  of  action  would  survive  him  who  first  had 
it,  and  thus  makes  the  Statute  and  Common  Law  one.  Can 
it  be  said  then  that  a  provision  which  gives  a  right  that 
the  Common  Law  would  not  and  which  the  Judicature 
A.ct  would  not,  is  not  inconsistent  with  the  latter,  more 
especially  as  by  rule  471,  sec.  2,  proceedings  in  error  are 
abolished  ?  And  there  would  be  no  practice  or  authority 
by  which  a  judgment  signed  at  any  time  could  be  questioned, 
the  proceeding  in  error  being  abolished. 

It  seems  to  me  the  Statute  of  Charles  and  the  Common 
Law  Procedure  Act,  as  far  as  this  provision  is  concerned, 
must  be  regarded  as  inconsistent  enactments.  The  rule  of 
the  Imperial  Judicature  Act,  corresponding  with  our  rule 
383,  expressly  provides  for  the  case  of  death  between 
verdict  and  judgment  by  having  added  after  the  words 
"  pendente  lite  "  the  following: :  "  And,  whether  the  cause  of 
action  survives  or  not,  there  shall  be  no  abatement  by 
reason  of  the  death  of  either  party  between  the  verdict  or 
finding  of  the  issues  of  fact  and  the  judgment,  but  judg- 
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ment  may  in  such  case  be  entered  notwithstanding  the 
death."  This  was  not  in  the  English  rule  when  the  Acfc 
was  first  passed ;  and  its  subsequent  introduction  is  an 
argument  that  it  was  thought  necessary  to  save  the  cases 
saved  by  the  Statute  of  Charles  and  the  Common  Law 
Procedure  Act. 

If  this  view  is  correct  the  action  fails,  and  the  decision 
of  the  points  raised  by  the  rule  is  not  essential. 

But  the  question  as  to  the  admissibility  of  the  evidence 
of  the  witness  Elizabeth  Udy  is  of  importance,  as  it  is,  as 
far  as  I  am  aware,  the  first  case  of  incompetency  relating 
to  the  mental  capacity  of  a  witness  having  been  presented 
under  like  circumstances  in  this  Province. 

The  witness  was  neither  deaf  nor  absolutely  dumb,  nor 
is  she  idiotic  or  insane,  as  idiotcy  and  insanity  are  usually 
understood.  But,  as  far  as  known,  she  is  not  capable  of 
understanding  or  appreciating  the  nature  of  an  oath,  or  the 
obligation  she  assumes  in  swearing  to  tell  the  truth. 

It  is  not  enough  that  a  witness  desires  to  tell  the  truth. 
If  that  fact  be  questioned,  it  must  appear  that  he  or  she  is 
able  at  least  to  comprehend  the  nature  of  an  oath,  and  the 
temporal  consequences  at  all  events  of  not  telling  the  truth. 
Then  assume  that  the  witness  here  really  understood  what 
telling  the  truth  meant — but  from  the  description  of  the 
instruction  she  received  and  the  answers  she  gave  to  ques- 
tions put  to  her  it  seems  impossible  to  be  certain  she  does 
understand  it — there  was  nothing  to  show  she  understood 
the  consequence  of  telling  a  lie.  From  her  inability  to 
speak  with  intelligible  distinctness,  and  not  being  able  to 
write,  it  would  seem  practically  impossible  to  ascertain 
whether  she  in  fact  knows  what  a  lie  means.  To  tell  her 
a  thousand  times  not  to  tell  lies  would  convey  no  idea  to 
her  mind  without  some  illustration.  Her  sister  and  others 
only  conversed  with  her  on  the  subject  of  household  duties 
or  work ;  and  it  cannot  be  inferred  because  she  knew  what 
to  scrub  meant,  and  when  told  to  wash  dishes  she  knew 
enough  to  do  it,  she  could  from  the  instruction  she  had 
received,  comprehend  the  nature  of  a  falsehood.    To  scrub 
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and  wash  dishes  are  things  that  she  could  be  instructed 
through  the  eyes  to  understand  the  meaning  of ;  but  she 
could  receive  no  assistance  from  the  eyes  in  distinguishing 
between  truth  and  falsehood. 

I  think,  therefore,  that  her  evidence  was  inadmissible, 
and  should  have  been  rejected. 

The  competency  of  a  witness  is  to  be  determined  by  the 
court,  and  the  evidence  being  received,  it  is  for  the  jury  to 
attach  what  weight  to  it  they  may  think  proper.  But  the 
reception  of  such  evidence  by  the  Judge  presiding  at  the 
trial  is  open  to  review  by  the  court.  The  witness  should 
to  be  competent,  not  only  able  to  understand  and  answer 
simple  questions,  but  should  have  intelligence  enough  to 
understand  all  reasonable  questions  put  to  her  on  cross 
examination,  otherwise  the  opposite  party  would  be  de- 
prived of  this  very  material  and  important  safe  guard 
against  imposition. 

It  is  by  no  means  apparent  that  the  witness 
with  the  previous  instruction  and  education  she 
had  received  could  connect  the  birth  of  her  child  with  the 
alleged  sexual  intercourse  between  the  defendant  and  her 
nine  months  before.  According  to  the  interpretation  of  her 
evidence  given  by  her  sister  she  called  the  child  Henry 
Stewart's,  and  did  not  speak  of  it  as  her  own,  which  was 
singular  if  uninstructed  in  the  matter  at  all.  It  was  quite 
impossible  to  get  at  her  knowledge  of  such  subjects  from 
her  inability  to  understand  questions  put  to  her.  From 
her  answers,  while  some  are  intelligent  enough,  it  is  mani- 
fest she  did  not  understand  very  simple  questions,  and  she 
may  have  been  very  easily  imposed  upon. 

If  she  was  correctly  interpreted,  which  I  do  not  wish  to 
express  any  doubt  about,  she  may  have  only  been  repeat- 
ing a  lesson  taught  her.  It  is  not  necessary  to  say  that  in 
fact  she  was  instructed  to  tell  the  tale  she  told  or  not.  It  is 
sujQSicient,  ifby  her  want  of  intelligence  or  inability  to  com- 
prehend questions  put  to  her,  the  defendant  was  deprived 
of  the  means  of  ascertaining  by  cross-examination  whether 
she  was  so  instructed. 
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The  general  rule  as  to  the  exclusion  of  witnesses  from 
want  of  intelligence  is  thus  stated  by  Mr.  Taylor  in  his  work 
on  Evidence,  8th  ed.,  sec.  1375 :  "The  last  class  of  persons 
rejected  by  the  law  as  witnesses  includes* all  those  who  are 
incapable  of  comprehending  the  nature  of  an  oath  or 
affirmation,  or  of  giving  a  moderately  rational  answer  to  a 
sensible  question.  It  makes  no  difference  from  what  cause 
the  incapacity  may  arise;  for  whether  it  be  occasioned  by 
a  congenital  want  of  intellect,  or  by  some  temporary  obscura- 
tion of  the  reasoning  faculties,  or  by  mere  unripeness  of 
understanding, — whether  the  person  be  an  idiot,  a  lunatic,  a 
drunkard,  or  a  child, — he  cannot  so  long  as  the  defect  exists^ 
be  examined  as  a  witness."  And  in  reference  to  the  examina- 
tion of  persons  deaf  and  dumb  who  were  once,  in  contem- 
plation of  law,  idiots,  but  are  no  longer,  so,  the  same  author 
says,  sec.  1376,  "  Still,  when  a  deaf  mute  is  adduced  as 
a  witness,  the  court,  in  the  exercise  of  due  caution,  will 
take  care  to  ascertain  before  he  is  examined,  that  he  pos- 
seses  the  requisite  amount  of  intelligence,  and  that  he 
understands  the  nature  of  an  oath." 

In  the  present  case  it  is  quite  clear  the  witness  comes 
nearer  to  the  condition  of  a  deaf  mute  or  child  of  unripe 
understanding  than  any  other  class,  and  did  not  under- 
stand the  nature  of  an  oath.  Though  it  was  sworn  she^ 
knew  what  telling  a  lie  was,  and  that  by  telling  a  lie  she 
would  go  to  hell,  and  by  telling  the  truth  to  heaven,  she 
was  not  capable  of  giving  an  idea  of  her  conception  of 
either  heaven  or  hell ;  and,  in  her  own  examination,  her 
answers  shew  she  did  not  understand  this.  On  being  told 
by  the  Judge  that  she  would  have  to  kiss  the  Bible,  and 
asked  what  would  happen  to  her  after  that  if  she  did  not 
tell  the  truth,  she  is  interpreted  to  have  answered  "  Hell." 
Then  on  being  asked,  "  why  will  you  go  to  hell  ?"  she 
answered  incoherently  or  without  relevancy  to  the  question, 
"  Up  in  heaven."  Again  on  being  asked,  "  if  you  are  bad 
when  you  die  where  will  you  go  ?"  she  answered  "  Up 
there,"  shewing,  I  think,  it  was  impossible  to  form  the 
opinion  that  she  understood  the  questions  put  to  her. 
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I  have  examined  the  cases  Mr.  Blackstock  referred  to^ 
none  of  which  will  go  the  length  of  supporting  the  com- 
petency of  this  witness. 

There  is  no  evidence  whatever,  without  the  girl's  testi- 
mony, that  could  be  submitted  to  the  jury,  and  none  that 
can  be  said  to  corroborate  her  statement  ;  the  defendant's 
conversation  with  the  witness  Colmer  falling  far  short  of 
anything  like  an  admission  of  guilt. 

The  plaintiff's  action  therefore  should  have  been  dis- 
missed, and  must  be  so  now. 

Were  it  otherwise  I  do  not  think  that  the  verdict  ought  to 
be  allowed  to  stand  on  the  weight  of  evidence,  as  the  girl's 
statement,  where  she  connects  the  defendant's  wife  with  a 
knowledge  of  any  impropriety  between  her  and  the 
defendant,  is  most  positively  contradicted  both  by  the 
defendant  and  his  wife  ;  and  as  they  are  intelligent  people, 
knowing  what  they  are  doing  and  the  nature  of  the  oath 
they  had  taken,  more  reliance  should  be  placed  on  what 
they  say  than  on  what  this  witness  for  the  plaintiff  said. 

To  grant  a  new  trial  would  virtually  put  an  end  to  the 
action,  because  the  cause  does  not  survive,  and  the  court 
could  not  very  well  in  such  a  case  grant  a  new  trial  on 
terms  to  prevent  the  death  of  the  plaintiff  being  resorted 
to  by  the  defendant  to  abate  the  action.  Perhaps  the 
most  correct  order  to  make  is  one  staying  all  further  pro- 
ceedings in  the  action. 

The  objection  to  the  daughter  of  the  plaintiff  being 
allowed  to  act  as  interpreter  is  one  that  I  should  have 
much  difficulty  in  dealing  with  if  the  case  depended  upon 
that  alone.  The  w^orks  on  evidence  that  T  have  had  access 
to  do  not  treat  of  the  question. 

In  criminal  cases,  it  is  a  common  thing  for  the  relative 
of  a  deaf  and  dumb  witness  to  interpret  for  him  ;  but  in 
that  case  the  witness,  though  the  principal  one  for  the 
Crown,  is  not  a  party  to  the  suit.  And  if  the  interpreter 
is  performing  a  quasi  judicial  function  his  relationship  to 
either  of  the  litigants  would  be  a  disqualification. 

Then,  again,  in  a  case  like  the  present,  it  may  be  that  no 
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one  except  a  relative  would  be  capable  of  interpreting ;  and 
I  do  not  think  it  necessary  in  disposing  of  the  rights  of 
the  parties  to  express  any  opinion  upon  the  question.  I 
shall  hold  myself  free  to  deal  with  the  point  when  it  must 
be  decided  if  it  should  again  arise. 

It  is  not  necessary  either  to  decide  the  question  as  to  the 
admissibility  in  evidence  of  a  comparison  of  the  defendant 
and  the  child,  to  ascertain  whether  there  was  any  resem- 
blance between  them  or  not,  for  the  purpose  of  drawing 
from  such  resemblance  the  inference  that  the  defendant 
was  the  father,  or  from  the  want  of  resemblance  that  he 
was  not.  It  is  a  kind  of  evidence,  in  cases  like  the  present, 
that  at  least  should  be  very  sparingly  resorted  to.  It  could 
scarcely  be  said  that  a  want  of  resemblance  between  the 
defendant  and  the  child  could  be  treated  as  a  strong 
circumstance  against  the  alleged  paternity;  and  resem- 
blances traced  in  an  infant  or  very  young  child  must  very 
often  prove  wholly  illusory.  There  was  no  objection  to 
the  course  taken  in  the  case  at  the  trial,  and  it  was  too 
late  after  verdict  to  object. 

Galt  and  Rose,  JJ.,  concurred. 


Judgment  accordingly. 
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Christie  v.  Burnett. 

Statute  of  Frauds — Note  or  memorandum  in  writing — Parol  evidence — 
Words,  meaning  of. 

Parol  evicTence  is  always  admissible  to  shew  the  situation  of  the  parties  at 
the  time  the  writing  was  made,  the  circumstances  under  which  it  was 
made,  the  time  when  it  was  made,  and  the  relative  trades  of  the  respec- 
tive parties. 

When  there  is  no  actual  agreement  as  to  price  or  time  for  payment,  the 
law  will  supply  the  deficiency  by  importing  into  the  bargain  a  promise 
by  the  buyer  to  pay  a  reasonable  price,  and  by  implying,  in  the  absence 
of  evidence  to  the  contrary,  that  payment  should  be  made  on  delivery. 

Held,  that  the  letters  of  the  defendant,  set  out  below,  and  read  together 
in  the  light  of  the  parol  evidence,  constituted  a  sufficient  note  or 
memorandum  in  writing  within  the  17th  sec.  of  the  Statute  of  Frauds, 
and  that  parol  evidence  was  also  admissible  to  shew  what  the  words- 
' '  work  "  and  "rig "  used  therein  referred  to. 

Statement  of  Claim. 

(2)  That  shortly  before  I7th  October,  1881,  defendant 
instructed  plaintiff  to  manufacture  and  procure  for  him 
the  machinery  and  plant  required  by  him  in  the  construc- 
tion of  a  mill  which  he  was  then  erecting  on  Manitoulin 
Island.  (3)  That  on  I7th  of  October,  1881,  defendant 
wrote  to  plaintiff  an  order  for,  and  particulars  of  such 
machinery  and  plant.  (4)  That  in  accordance  with  such 
instructions  and  order  of  defendant,  plaintiff  manufactured 
and  procured  for  him  said  machinery  and  plant,  and 
delivered  same  to  defendant  as  same  was  agreed  to  be 
delivered  to  him,  namely,  a  portion  thereof  on  board  the 
steamer  Jane  Miller  on  24th  November,  1881,  and  the 
other  portion  on  board  the  steamer  Wiarton  Belle  on 
December  2,  1881.  (5)  That  the  prices  charged  for  said 
machinery  and  plant  were  fair  and  reasonable,  amounting 
in  the  whole  to  $968.05,  and  the  plaintiff  claimed  that 
sum. 

The  defendant  by  his  statement  denied  the  allegations  in 
the  plaintiff's  statement,  and  alleged  (2)  That  the  only 
agreement  entered  into  between  the  plaintiff  and  defend- 
ant was  entered  into  in  the  middle  of  September,  1881,  and 
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plaintiff  thereby    agreed  to  furnish   the   defendant  all 
the  machinery  necessary  for  a  certain  saw  mill  defendant 
was  then  erecting,  and  to  deliver  and  safely  set  up  same  and 
have  said  mill  complete  with  all  machinery  ready  for  use  by 
15th  December,  1881,  defendant  giving  plaintiff  to  under- 
stand that  he  intended  to  use  said  mill  the  following 
winter  to  saw  and  manufacture  railway  ties.    (3)  That 
after  making  said  agreement,  plaintiff,  finding  that  owing 
to  the  lateness  of  the  season  it  would  be  difficult  to  complete 
said  mill  by  the  time  above  mentioned,  requested  defendant 
to  extend  the  time  for  completion  of  said  mill  until  the  fol- 
lowing spring,  promising  to  have  sufficient  of  said  machinery 
delivered  and  set  up  to  enable  defendant  to  saw^  and 
manufacture  ties  by  15th  December,  1881,  and  further 
requested  defendant  to  procure  as  skilled  a  millwright  as 
he  could  obtain  on  said  Island  and  have  him  waiting  to 
receive  and  set   up  said  machinery,  which  defendant 
promised  to  send  forward  as  soon  as  he  had  the  same 
manufactured,  said  millwright  in  all  respects  to  be  plain- 
tifi's  servant  and  take  instructicm  from  plaintiff  and  his 
foreman.    (4)  That  at  plaintiff's  request  defendant  con- 
sented to  an  extension  of  time  for  the  completion  of  said 
mill,  provided  same  was  sufficiently  complete  to  allow  him 
to  saw  ties  by  15th  December,  1881  ;  and  it  was  thereupon 
further  understood  and  agreed  between  plaintiff  and  defen- 
dant that  in  the  event  of  an  early  closing  of  navigation 
preventing   defendant  from  having  the   whole  of  said 
machinery  delivered  on  said  Island  before  close  of  naviga- 
tion, defendant  would,  on  being  notified,  have  the  lighter 
portions  of  said  machinery  conveyed  by  small  boat  or  on 
the  ice  from  Tabermoney  to  said  Island,  and  that  plaintiff 
would  send  up  his  skilled  workmen  only  in  the  following 
spring  to  complete  said  mill,  and  that  after  such  completion 
defendant  was  to  give  his  notes  for  the  prices  agreed  on 
for  said  machinery  and  such  extras  as  might  be  found 
necessary.     (5)  That  except  as    aforesaid    the  original 
agreement  in  the  second  paragraph   set  out  was  never 
altered.    (6)  That  defendant  never  accepted  or  agreed  to 
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iiccept  said  machinery,  or  any  part  thereof,  on  said  steamer 
Jane  Miller  or  at  Tabermoney,  but,  on  the  contrary,  plaintiff 
was  to  run  all  risk  of  safe  delivery, and  on  that  account  it  was 
understood  and  agreed  that  plaintiff  would  fully  insure  the 
same  in  his  own  name.  (7)  That  defendant  at  great  expense 
obtained  a  millwright,  and  kept  him  waiting  for  two  months 
to  receive  said  machinery.  (8)  That  defendant  was  never 
notified  of  the  shipping  of  said  machinery,  or  any  part 
thereof,  or  of  the  delivery  of  any  part  thereof  at  Taber- 
money. (9)  That  plaintiff  did  not  deliver  the  machinery 
pretended  to  have  been  sent  to  Tabermoney  to  defendant, 
or  to  any  one  on  defendant's  behalf,  but,  on  the  contrary, 
continued  in  possession  of  same,  and  used  same  for  his  own 
benefit.  (10)  That  no  agreement  in  writing  was  entered 
into  between  plaintiff  and  defendant  in  respect  of  said 
machinery,  nor  was  any  note  or  memorandum  thereof  in 
w^riting  sighed  by  defendant,  or  any  one  in  his  behalf  duly 
.authorized,  nor  was  any  earnest  money  or  part  payment 
made  to  bind  the  bargain,  and  defendant  claimed  the 
ibenefit  of  the  17th  section  of  the  Statute  of  Frauds,  and  R. 
;S.  0.  c.  117,  sec.  11,  and  other  Statutes  in  that  behalf. 
(11)  That  the  prices  claimed  by  plaintiff  were  fully  fifty 
per  cent,  above  the  prices  agreed  on.  (12)  That  defend- 
■dant,  by  way  of  counter-claim,  set  up  that  plaintiff,  in 
consideration  of  defendant  purchasing  from  plaintiff  said 
machinery,  agreed  to  ship  same  hj  steamer  from  Owen 
Sound  to  Manitoulin  Island,  and  insure  same  for  its  full 
value  against  the  perils  of  said  voyage,  and  although  plain- 
tiff shipped  a  portion  of  said  machinery,  he  did  not  insure 
same  according  to  his  said  promise,  and  the  same  was  lost 
to  defendant.  (13)  That  defendant  also  claimed  two 
months  wages  and  board  of  the  millwright  obtained  and 
kept  waiting  for  said  machinery,  and  that  defendant 
claimed  $600  for  breach  of  the  agreement  to  insure,  and 
$300  for  said  board  and  waofes. 
Reply. 

Denial  of  allegations  in  counter  claim. 
Issue. 
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The  cause  was  tried  at  the  last  fall  sittings  of  this  Court 
at  Owen  Sound,  by  Rose,  J.,  without  a  jury. 

It  appeared  that  plaintiff  was  a  manufacturer  of  mill 
machinery  in  Owen  Sound,  and  that  defendent  was  a  saw 
miller  in  Manitoulin  Island  :  that  in  the  latter  part  of 
September,  1881,  defendant  came  to  Owen  Sound  to  see 
if  he  could  purchase  a  second  hand  saw  rig  :  that  he  went^ 
and  saw  plaintiff,  and  got  talking  with  him  :  that  plaintiff 
asked  him  his  business  down  and  he  told  him  he  wanted 
to  get  a  second  hand  saw  rig :  that  he  had  a  good  shingle 
mill  then,  and  that  if  he  had  a  saw  mill  he  could  attach  it 
to  the  engine  and  run  it  as  well :  that  he  had  a  large- 
engine  and  boiler  and  it  would  not  pay  to  run  it  as  it  was  : 
that  he  had  to  get  a  saw  rig  :  that  defendant  thereupon, 
bargained  with  plaintiff  to  manufacture  for  and  furnish 
him  with  a  saw  rig :  that  so  much  of  the  machinery 
of  the  saw  rig  as  could  be  got  ready  for  the  last  trip  of. 
the  Jane  Miller,  a  steamer  running  to  Manitoulin  Island 
from  Owen  Sound,  was  to  be  put  on  board  of  her,  and  the 
balance  was  to  be  sent  by  a  steamer,  if  one  was  running, 
or,  if  not,  by  waggons  or  sleighs,  to  Tabermoney:  that 
nothing  was  said  about  the  price  except  that  it  was  to  be 
reasonable. 

The  plaintiff  was  examined  and  gave  the  following^ 
evidence  as  to  the  payment  of  the  price.  Q.  It  was  to  be 
paid  for  by  him  giving  his  notes  after  the  mill  was  run- 
ning, except  for  certain  things  which  was  to  be  paid  in 
cash  save  belting  and  other  things  you  had  to  buy  ?  A. 
Yes,  I  had  to  buy  these.  Q.  But  the  reason  of  these  being 
paid  in  cash  was  you  would  have  to  buy  them  ?  A.  Yes. 
Q.  The  rest  was  to  be  paid  for  by  notes  when  the  mill 
would  be  put  up  ?  A.  There  was  no  definite  arrangement 
as  to  that.  The  Court.  Q.  What  did  you  mean  by  no 
definite  arrangement  ?  A.  What  I  meant  is  there  was  no 
definite  time  stated,  and  if  he  could  not  send  me  cash  as 
he  promised  to,  I  was  to  take  his  note  and  discount  it  at 
the  bank.  Q.  Let  me  understand  now  about  the  payments, 
as  I  understand  you,  there  was  nothing  definite  arranged- 
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about  the  payments  ?  A.  No,  I  was  to  get  some  money. 
Q.  And  the  balance  in  a  note  to  be  discounted  at  the 
bank  ?  A.  Yes.  The  Court.  If  he  could  not  pay  cash 
you  were  to  take  his  note  and  discount  it  ?    A.  Yes. 

The  plaintiff's  son  and  book-keeper  was  examined  and 
gave  this  evidence,  Q.  It  was  you  that  wrote  the  letter 
sending  up  the  notes  for  signature,  that  is,  the  letter  of  the 
29th  of  October.  Is  that  true  the  saws  and  the  belts  were 
€ash  ?  A.  Yes.  Q.  And  in  case  the  defendant  was  not 
able  to  send  the  money  for  the  saws  and  belts  you  sent 
him  up  notes  to  sign  for  them  ?    A.  Yes. 

The  defendant  was  then  examined  and  gave  this  evidence. 
'Q.  When  did  you  first  hear  of  any  loss  ?  A.  Well,  I 
think  it  was  a  letter  I  received  from  them  in  October,  that 
was  the  only  letter  I  ever  got  from  them.  That  is  the 
letter  containing  those  two  notes,  but  he  did  not  say  what 
sums  to  put  on  the  notes,  he  said  he  had  most  of  the 
machinery  ready,  he  sent  two  blank  notes  for  me  to  sign 
.and  said  he  had  to  pay  cash  for  these  saws.  It  was  not 
understood  I  was  to  give  anything  until  after  the  mill  was 
started  running.  If  it  had  been  stated  in  the  letter  what 
the  saws  and  belts  cost,  and  he  had  made  out  his  notes,  I 
should  have  signed  the  notes,  because  I  thought  it  was  all 
in  good  faith,  but  it  was  not  stated  what  these  things  came 
to,  and  I  did  not  sign  the  note.  I  said  to  myself,  there  is 
no  machinery,  I  have  got  nothing  to  show  for  anything. 

It  appeared  from  the  defendant's  evidence  that  in  his 
interview  with  plaintiff,  when  the  bargain  was  made, 
plaintiff'  said  that  defendant  would  give  him  the  dimen- 
sions of  his  mill  and  what  way  it  stood,  and  he  would 
make  the  rig  without  going  up,  and  that  defendant  said 
he  could  tell  him  the  size  of  the  mill,  and  where  the 
■engine  stood,  and  where  the  boiler  stood,  and  where  he 
wanted  the  saw  rig  to  stand  ;  and  plaintiff  allowed  they 
could  do  with  that,  and  that  the}^  would  go  to  work  and 
get  it  up.  Accordingly,  on  17th  October,  1881,  defendant 
caused  a  plan  of  his  mill  to  be  sent  to  plaintiff,  with  this 
letter,  written  by  defendant's  instructions,  by  one  James 
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Kendrick,  a  millwright,  addressed  to  plaintiff :  "  I  shall  try 
to  give  you  as  good  an  idea  as  possible.  Engine  shaft  13- 
feet  from  south  end  of  mill,  and  7  ft.  long  and  5J  in. 
diameter,  piston  rod  2  in.  diameter,  connecting  rod  2J  in.,, 
small  plan  cylinder  9J  in.  bore  and  24  in.  stroke ;  size  fur- 
nace, 4  ft.  (i  in.  wide  by  2  ft.  deep ;  size  boiler,  20  ft.  long 
by  40  in.  diameter;  driving  pully,  72  in.,  12  in.  face  built 
by  me  can  be  altered  to  60  in.  by  making  new  coats  ;  main 
building,  32x60  feet ;  boiler  house,  24x60 ;  1  pulley  24  in. 
diameter,  12  in.  face,  4  in.  hole  ;  1  pulley  30  in.  diameter,, 
16  in.  face,  4f  in.  hole ;  1  pulley  32  in.  diameter,  12  in. 
face,  0 J  in.  hole  ;  2  tightening  pulleys,  15  in.  diameter,  14 
in.  face ;  1  hard  pulley  on  spider,  46  in.  diameter  and  8  in, 
face.  These  are  all  the  pulleys  that  are  here,  only  some 
small  wood  pulleys,  and  the  governor  pulley  is  8  in.  diam.; 
draw  of  engine  shaft,  5 J  in.  diam." 

On  29th  October,  1881,  plaintiff  wrote  to  defendant 
as  follows :  "  We  are  pretty  well  ahead  with  your 
machinery,  and  expect  to  have  it  ready  to  ship  before  the 
close  of  navigation.  Do  you  want  me  to  furnish  the  belt  ? 
If  so,  what  kind  of  a  one  do  you  want  ?  As  I  mentioned,, 
the  saw  is  cash,  also  belt.  I  enclose  you  two  blank  notes 
to  sign  in  case  you  cannot  send  any  money.  Shall  I  ship 
to  Lonely  or  to  Providence  Bay  ? " 

On  4th  of  November,  1881,  defendant  wrote  to  plain- 
tiff as  follows  :  "  I  trust  you  received,  by  hands  of  Mr. 
A.  Leslie,  a  letter  of  instructions,  dated  l7th  ult.,  regard- 
ing mill,  &c.  It  contained  a  plan  of  same  one-eisjhth 
inch  to  foot,  which  would  give  you  a  fair  idea  of  everything, 
placing  you  in  position  to  make  any  suggestions  of  improve- 
ments. In  respect  of  belting,  I  have  here  40  feet  of  12 
inch  4  ply  American  rubber,  intended  for  the  big  saw. 
Melville  has  also  at  Providence  Bay  44  feet  4  ply  American 
rubber  14  inch  face  at  $L12J  per  foot,  intended  to  drive 
from  engine  pulley,  which  I  would  buy  if  you  cannot  da 
better  as  to  price.  I  think  it  necessary  to  widen  the  fur- 
nace ;  for  this  purpose  would  require  two  more  sawdust 
grates;  the  size  is  4  feet  6  inches  long  by  12f  inches.  I 
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think  you  have  size  on  hand.  In  the  matter  of  the  swing- 
button  saw,  I  will  require  it  large  enough  to  saw  shingle 
bolts  say  86  inches  diameter.  I  hope  you  are  pushing  on 
the  work  with  all  haste,  and  if  anything  is  to  be  crowded- 
out  let  it  be  some  non-essential,  such  as  saw  dust  elevators^ 
&C-" 

On  16th  November,  1881,  plaintiff  wrote  to  defendant 
as  follows :  "  Yours  of  the  4th  inst.  to  hand.  We 
are  pushing  your  work  rapidly  to  completion,  and  have 
seen  Captain  Post,  who  says  he  will  be  sure  to  land 
it  at  Lonely  Bay  before  the  close  of  navigation.  With 
reference  to  belting,  you  had  better  buy  the  belting  there 
as  I  can  do  no  better  with  regard  to  price.  The  only  saw- 
dust grate  I  have  is  five  feet  by  seven  inches,  and  as  there 
is  not  time  to  make  a  pattern  this  fall  will  send  you  three 
of  this  pattern,  which  I  think  will  answ^er.  Before  receiv- 
ing yours  I  had  ordered  two  saws,  one  a  twenty-two  inch 
butting  and  the  other  a  sixteen  inch  rip,  would  have 
ordered  a  larger  butting  but  do  not  think  your  engine 
capable  of  driving  any  more  than  we  are  preparing  for  it. 
You  will  have  to  do  now  till  spring,  as  there  is  not  time  to 
make  any  alterations.  We  received  your  letter  of  instruc- 
tions per  Mr.  Leslie." 

On  the  same  day  plaintiff  again  wrote  to  defendant  a.'j 
follows :  "I  enclosed  you  two  blank  notes  to  sign  to  your 
address,  Shegiemdat.    Please  sign  and  return  on  receipt." 

On  24th  November,  1881,  plaintiff  wrote  to  defendant 
as  follows :  "  I  have  to-day  shipped  per  Jane  Miller  all 
that  I  could  get  ready,  and  the  balance  will  have  to  be 
sent  to  Tabermoney  as  arranged.  I  will  have  it  all  ready 
in  about  two  weeks,  and  would  like  further  instructions 
from  you  before  sending  it  there.  Please  reply  per 
Captain  Post.  I  am  exceedingly  sorry  that  it  could  not 
all  be  sent  this  time,  but  it  was  impossible  in  the  time. 
When  you  were  here  we  arranged  that  what  could 
not  be  got  ready  for  Jane  Miller  was  to  be  sent  to  Taber- 
money, and  you  would  get  it  across.  Let  me  know  whether 
to  send  it  on  as  soon  as  finished  or  not." 
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On  the  2nd  December,  1881,  the  balance  of  the  goods 
were  shipped  to  Tabermoney  by  the  steamer  Wiarton  Belle. 

The  steamer  Jane  Miller  never  reached  her  destination, 
but  was  lost  with  all  on  board. 

Defendant  swore  that  plaintiff  agreed  to  insure  the 
goods  sent  by  the  Jane  Miller.  This  plaintiff  denied.  On 
8th  of  December,  1881,  plaintiff  wrote  to  defendant  as 
follows:  "l  am  sory  to  inform  you  that  the  bulk  of  the 
mill  machinery  was  on  the  Jane  Miller  when  she  was  lost, 
and  of  course  will  never  be  got,  as  the  boat  went  down  in 
SOO  feet  of  water.  The  balance  is  at  Tabermoney,  but  of 
course  is  no  use  to  you  without  the  other." 

On  14th  January,  1882,  defendant  wrote  to  plaintiff  as 
follows  :  "  I  received  your  letter  of  8th  ult.  by  last  mail, 
which  arrived  last  week  only.  Had  been  expecting  a  let- 
ter from  you  for  some  time  previously,  as  every  one  here 
was  in  doubt  as  to  the  fate  of  the  Miller  until  recently. 
Kespecting  the  '  rig,'  kindly  send  full  particulars  stating 
what  was  on  board  and  what  part  of  it  is  laying  at  Taber- 
money, and  the  exact  amount  of  loss,  which  I  trust  is 
covered  by  insurance.  Mr.  R.  A.  Lyon  told  me  that  upon 
his  recommendation  you  had  promised  to  insure.  The 
disaster  has  been  a  great  disappointment  all  round. 
There  was  a  great  quantity  of  custom  sawing  to  do,  and 
the  settlers  are  also  disappointed  about  the  sawing  of  their 
ties.  I  received  your  previous  letter  upon  my  return 
home  from  Lonely  Bay  after  the  boats  had  stopped  run- 
ning, and  was  in  doubt  whether  you  had  been  able  to  get 
the  '  rig '  ready  for  shipment,  and  also  what  had  detained 
the  Miller,  and  was  awaiting  your  further  advice  in  the 
matter,  and  also  what  amount  you  wished  the  indorsed 
blank  notes  filled  in  for,  having  had  no  invoice.  I  hope 
to  hear  from  you  again  immediately,  as]  I  must  have 
another  rig  got  ready  for  early  shipment  in  spring." 

On  7th  February,  1882,  the  plaintiff  wrote  to  the 
defendant  as  follows  :  "  Yours  of  the  14th  January  to 
liand.  The  bulk  of  the  machinery  was  on  the  Miller  when 
she  went  down.    The  saws  and  two  long  shafts  withsOme 
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smaller  stuff  are  lying  at  Tabermoney.  I  suppose  what  was 
lost  will  be  worth  something,  about  five  hundred  (500)  dol- 
lars, but  I  cannot  tell  exactly  just  now.  I  did  not  insure 
it,  as  I  was  not  advised  to  do  so  by  you." 

The  learned  Judge  ruled  that  no  contract  was  proven 
within  the  statute,  and  directed  judgment  for  defendant, 
dismissing  the  action  with  costs,  the  defendant  consenting, 
in  the  event  of  the  Court  finding  that  the  contract  was 
shewn  in  writing,  that  judgment  be  entered  for  plaintiff 
for  $945  and  costs. 

13th  January,  1886.  Creasor,  Q.  C,  moved  to  set  aside 
the  jud^^ment  and  to  enter  it  for  the  plaintiff  for  $945, 
pursuant  to  leave  reserved  at  the  trial,  on  the  ground  that 
the  contract  between  the  parties  for  the  manufacture  and 
sale  of  the  goods  in  question  was  substantially  contained 
in  the  correspondence  between  plaintiff  and  defendant  ; 
and  on  the  law  and  evidence. 

Masson,  Q.  C,  shewed  cause. 

February  13,  1886.  Armour,  J. — I  am  of  opinion  that 
there  was  in  this  case  a  sufiicient  note  or  memorandum  in 
w^riting  within  the  17th  section  of  the  Statute  of  Frauds, 
and  within  the  11th  section  of  K  S.  O.  ch.  117,  and  that 
the  plaintiff  is  therefore  entitled  to  recover. 

Parol  evidence  is  always  admissible  to  shew  the  situation 
of  the  parties  at  the  time  the  writing  was  made,  the  cir- 
-cumstances  under  which  it  was  made,  the  time  when  it 
was  made,  and  the  relative  trades  of  the  respective  parties. 
See  per  Tindal,  C.  J.,  in  Siueet  v.  Lee,  3  M.  &  G.  466  ; 
Newell  V.  Radford,  L.  R.,  3  0.  P.  52 ;  Benjamin  on  Sales, 
Am.  ed.  by  Corbin,  sec.  211  6^  seq.,  and  cases  there  cited. 

We  thus  have  the  fact  that  the  plaintiff  was  a  manufac- 
turer of  mill  machinery,  and  the  defendant  a  saw-miller, 
and  the  inference  deducible  from  their  relative  trades  that 
the  plaintiff  was  the  seller  and  the  defendant  the  pur- 
chaser. 
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Then  we  have  the  letter  of  the  defendant  of  the  4th 
November,  1881,  to  the  plaintiff :  "  I  hope  you  are  pushing* 
on  the  work  with  all  haste  and  if  anything  is  to  be  crowded 
out  let  it  be  some  non-essential  such  as  sawdust  elevators, 
&c."  ■ 

I  think  it  could  be  shewn  by  parol  what  the  "  work 
was  which  was  to  be  pushed  on  with  all  haste :  see  Mac- 
donald  v.  Longhottom,  1  El.  &  El.  977 ;  Shardlow  v. 
Cotterell,  L.  R,  20  Chy.  Div.  90. 

Then  we  have  the  letter  of  the  14th  of  January,  1882, 
and  this  although  written  after  the  loss  of  the  goods,  can 
be  resorted  to  to  establish  the  contract :  see  Bailey  v. 
Sweeting,  9  C.  B.  N.  S.  843 ;  Willdnson  v.  Evans,  L.  R.,  1 
C.  P.  407 ;  Buxton  v.  Rust,  L.  R.,  7  Exch.  at  p.  282 ;  The 
Leather  Cloth  Co.  v.  Hieronimus,  L.  R,  10  Q.  B.  140. 

The  term  "  rig,"  made  use  of  in  this  letter,  is  subject  to 
the  same  mode  of  interpretation  and  identification,  that  is, 
by  parol,  as  the  word  "  work  "  in  th3  previous  letter. 

These  two  letters  taken  together,  and  read  in  the  light 
of  the  parol  evidence,  which  is  properly  admissible  in  my 
opinion,  sufficiently  established  a  bargain  made  for  the 
goods  in  question  by  the  defendant  with  the  plaintiff 
within  the  statute.  See  Neiuell  v.  Radford,  L.  R.  3  C.  P. 
52,  and  The  Salmon  Falls  Manufacturing  Co.  v.  Goddard, 
14  Howard  446. 

It  is  clear  from  the  evidence  that  no  price  was  agreed 
upon  for  the  goods  in  question,  but  the  rule  of  law  is,  thaf> 
where  there  is  no  actual  agreement  as  to  price  the  note  of 
the  bargain  is  sufficient,  even  though  silent  as  to  the  price, 
because  the  law  supplies  the  deficiency  by  importing  into 
the  bargain  a  promise  by  the  buyer  to  pay  a  reasonable 
price.    See  Benjamin,  s.  251. 

Nor  do  I  think  the  fair  inference  from  the  evidence  to 
be  that  any  time  was  agreed  upon  when  payment  for  the 
goods  was  to  be  made,  and  the  law  would  supply  this  also  : 
the  law  would  imply  the  payment  on  delivery,  and  I  am 
unable  to  see  anything  upon  the  evidence  which,  by  any 
reasonable  inference,  shows  that  any  agreement  was  come 
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to  which  would  displace  the  legal  implication.  See 
McDonald  v.  Murray,  2  0.  R.  573  ;  Lighthound  v.  War- 
nock,  4  0.  R.  187. 

The  conclusion  I  arrive  at  upon  the  evidence  is,  that 
there  was  no  agreement  made  that  the  plaintiff  should 
insure  the  goods.  Apart  from  the  evidence  of  the  plaintiff* 
and  of  Martin,  the  letter  of  the  defendant  of  the  14th 
January,  1882,  I  think  entirely  overthrows  the  defendant's 
contention  that  there  was. 

In  my  opinion  the  motion  should  be  absolute,  and  judg- 
ment should  be  entered  for  the  plaintiff"  for  $945,  with  full 
costs  of  suit. 

Wilson,  C.  J.,  concurred. 

O'CoNNOK,  J.,  not  having  been  present  during  the  argu- 
ment, took  no  part  in  the  judgment. 

Judgment  for  plaintiff. 
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[QUEEN'S  BENCH  DIVISION.] 

Legacy  v.  Pitcher  et  al. 

Local  venue — Abolition  hy  Judicature  Act — Vexatious  Actions  Act,  S,  S. 
O.  ch.  73—0.  J.  A.,  Mule  254. 

Held,  that  the  effect  of  Rule  254  of  the  Ontario  Judicature  Act  is  to 
abolish  all  local  venues  as  well  as  those  made  so  by  statute  as  at  the 
common  law,  except  actions  of  ejectment. 

Statement  of  claim. 

2.  That  defendants,  on  lOth  day  of  March,  1885,  at 
the  township  of  Brantford,  in  the  county  of  Brant,  assaulted 
plaintiff,  and  caused  him  to  be  apprehended  by,  and  given 
into  custody  of,  a  constable,  and  to  be  imprisoned. 

3.  That  defendants,  on  said  10th  March,  at  the  township 
of  North  Norwich,  in  the  county  of  Oxford,  pursuant  to 
and  confirming  the  previous  illegal  apprehension  at  the 
aforesaid  township  of  Brantford,  under  a  warrant  issued  by 
defendant  T>.  S.  Butterfield  and  James  Barr,  of  the  plaintiff, 
assaulted  said  plaintiff  and  caused  him  to  be  detained,  &c. 

4.  That  defendants,  on  said  10th  March,  1885,  at  the 
aforesaid  village  of  Norwich,  by  the  pretence  of  a  remand 
of  plain  tifi'  springing  from,  and  grounded  upon,  the  illegal 
apprehension  at  the  aforesaid  township  of  Brantford,  under 
a  warrant  issued  by  the  defendant  D.  S.  Butterfield  and 
one  James  Barr,  of  plaintiff,  being  then  before  defendants 
by  virtue  thereof,  assaulted  plaintiff  and  gave  him  into 
custody  of  a  constable,  and  caused  him  to  be  imprisoned 
in  the  lock-up  house  in  the  aforesaid  village  of  Norwich 
for  the  space  of,  to  wit,  twenty-four  hours. 

5.  That  defendants,  on  11th  March,  1885,  at  the  afore- 
said village  of  Norwich,  by  a  pretence  of  a  remand  of 
plaintiff  springing  from,  and  grounded  upon,  the  illegal 
apprehension  at  the  aforesaid  township  of  Brantford,  under 
a  warrant  issued  by  the  defendant  D.  S.  Butterfield  and 
one  James  Barr,  of  plaintiff,  being  then  before  the  defen- 
dants by  virtue  thereof  and  of  such  pretence  of  a  remand, 
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assaulted  plaintiff  and  gave  him  into  custody  to  a  constable, 
and  caused  him  to  be  imprisoned,  &c. 

6.  That  defendants  on  16th  March,  1885,  at  the  aforesaid 
village  of  Norwich,  by  a  pretence  of  a  remand  of  plaintiff 
springing  from  and  grounded  upon  the  illegal  apprehension 
at  the  aforesaid  township  of  Brantford,  under  a  warrant 
issued  by  the  defendant  D.  S.  Butterfield  and  one  James 
Barr,  of  plaintiff,  being  then  before  defendants,  by  virtue 
thereof,  and  of  such  pretence  of  remands,  assaulted  plain- 
tiff and  gave  him  into  custody  to  a  constable  and  caused 
him  to  be  imprisoned,  &c. 

7.  That  defendants  on  the  17th  March,  1885,  at  the  town 
of  Woodstock,  in  the  county  of  Oxford,  b}^  their  order  and 
warrant  of  commitment  founded  thereon,  both  springing 
from  and  grounded  upon  the  illegal  apprehension  at  the 
township  of  Brantford,  in  the  county  of  Brant,  under  a 
warrant  issued  by  defendant  D.  S.  Butterfield  and  one 
James  Barr,  of  the  plaintiff,  assaulted  said  plaintiff  and 
gave  him  into  custody  to  a  constable  and  caused  him  to 
be  imprisoned,  &c. 

Paragraphs  8,  9,  10,  11,  12,  and  18,  were  similar  in  terms 
to  paragraphs  2,  3,  4,  5,  6,  and  7,  except  in  alleging  that 
the  acts  therein  complained  of  were  done  maliciously  and 
without  reasonable  and  probable  cause. 

Plaintiff  claimed  $5000  damages. 

DEFENCE. 

Not  guilty  by  statute  R.  S.  0.  cap.  73,  sees.  1,  3,  7,  8,  9, 
10,  11,  16,  17,  11  Geo.  ii.  cap.  19,  sees.  1,  3,  4. 

The  cause  was  tried  at  the  last  fall  sittings  of  this  Court 
at  Brantford  before  Cameron,  C.  J.,  and  a  jury. 

It  appeared  that  plaintiff  and  one  Ireland  were  the 
lessees  of  one  Stephen  Lossing  of  the  south  halves  of  lots 
No.  1,  No.  2,  and  No.  3,  excepting  a  portion  owned  by 
Solomon  Lossing,  of  about  ten  acres,  in  the  7th  conces- 
sion of  the  towmship  of  South  Norw^ich,  under  a  demise  for 
one  year  from  1st  April,  1884,  at  a  rental  of  $200  payable 
in  $100  instalments  on  1st  of  November,  1884,  and  2nd 
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February,  1885.  The  lessees  left  the  demised  premises,  as 
they  alleged,  on  26th  January,  1885,  and,  as  the  lessor's 
agent  alleged,  on  the  2nd  February,  1885,  taking  their 
goods  with  them.  On  7th  March,  1885,  a  sworn  informa- 
tion was  laid  by  one  Abraham  Post  Millar  at  Norwich, 
aforesaid,  before  said  Barr  and  defendant  Butterfield,  J.  Ps., 
"  that  plaintiff  and  Ireland,  of  the  township  of  South  Nor- 
wich, within  the  space  of  three  months,  to  wit,  on  or  about 
2nd  February,  1885,  at  said  township  of  South  Norwich^ 
fraudulently  and  clandestinely  conveyed  and  removed  from 
the  premises  (the  north  halves  of  lots  1,  2,  and  3  in  the 
7th  concession  of  South  Norwich),  of  which  premises  said 
plaintiff  and  Ireland  were  tenants  under  lease  for  one 
year,  their  goods  and  chattels,  to  prevent  said  goods  and 
chattels  being  distrained  for  $100  rent  due,  the  same  being 
within  the  value  of  £50." 

On  the  same  day  said  James  Barr  and  defendant  But- 
terfield issued  their  warrant  for  the  arrest  of  the  plaintiff 
and  Ireland. 

This  warrant  was  delivered  by  a  constable  of  the  county 
of  Oxford  to  be  executed,  who  went  to  the  township  of 
Brantford,  whither  Legacy  and  Ireland  had  moved,  and 
who  having  procured  said  warrant  to  be  backed  by  a  J us- 
tice  of  the  Peace  of  that  county,  arrested  said  Legacy  and 
Ireland  on  10th  March,  1885,  and  brought  them  to  the  vil- 
lage of  Norwich,  and  on  the  following  morning  they  were 
brought  before  defendants,  and  the  following  was  the  record 
thereof  made  by  defendants  : 

"  Special  Sessions  of  the  Peace,  held  at  Dake's  Hotel  at 
Norwich,  March  11th,  1885,  before  S.  Pitcher  and  D.  S. 
Butterfield,  two  of  Her  Majesty's  Justices  for  the  county 
of  Oxford.  In  the  matter  of  A.  P.  Miller  versus  Dennis 
Legacy  and  Robert  Ireland.  The  complaint  being  read, 
they  plead  guilty  to  the  charge  that  the  value  of  the  goods 
removed  to  be  $100.  Court  adjourned  until  to-morrow 
morning  at  9  o'clock." 

Plaintiff  and  Ireland  were  illiteratemen,  and  they 
svA'ore  that  what  they  pleaded  guilty  to  was  removing 
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the  goods  on  26th  of  January,  but  not  on  2nd  of  Feb- 
ruary. This  was  denied  by  witnesses  for  the  defence. 
Plaintiff  and  Ireland  were  again  brought  before  defend- 
ants on  12th  of  March,  and  the  case  was  then  adjourned  at 
the  request  of  their  counsel  till  16th  March,  and  this  record 
thereof  was  made  by  the  defendants:  "An  adjourned  Ses- 
sion of  the  Peace,  held  at  J.  E-ose's  office  on  March  12th, 
at  9  o'clock  a.  m.,  before  J.  Barr,  S.  Pitcher,  and  D.  S.  But- 
terfield,  Esqs.  Court  adjourned,  to  meet  Monday,  March 
16th,  at  one  o'clock  p.  m." 

Plaintiff  and  Ireland  were  again  brought  before  defen- 
dants on  16th  March,  1885,  and  the  following  was  their 
record  of  what  then  took  place:  ''Norwich,  March  16th, 
1  o'clock  p.m.,  At  an  adjourned  Session  of  the  Peace  held 
at  J.  Barr's  office,  Court  opened.  Note  : — Counsel  for  the 
defence  object  to  further  admission  of  evidence  on  the  part 
of  the  ])laintiff  in  this  case.  Homer  Lossing,  sworn,  says, 
remembers  Legacy  and  Ireland  being  in  possession  of 
Lossing's  place,  lots  1,  2,  concession  7,  South  Norwich  :  they 
had  a  team  of  horses  that  were  worth  between  eighty  and 
one  hundred  dollars  ;  also  had  a  wagon  :  in  all  was  worth 
one  hundred  dollars  :  were  removed  about  the  first  of  Feb- 
ruary last,  at  the  time  he  rented  the  premises.  Homer 
Lossing." 

"  We,  the  undersigned  Justices  of  the  Peace,  after  defen- 
dants confessing,  and  hearing  the  evidence  as  to  the  value 
of  the  property  so  taken  away  and  documents 
do  hereby  adjudge  that  the  defendants  do  pay  the  sum  of 
$100  and  costs  $82.75,  to  be  paid  forthwith,  and  on  failing 
to  do  so  a  warrant  of  distress  is  issued  for  said  amount  of 
debt  and  costs,  and  in  default  to  be  committed  for  the  term 
of  six  months  in  the  common  goal  in  Woodstock,  if  the 
said  several  sums  are  not  sooner  paid. 

"Simon  Pitcher,  J.P. 

"  D.  S.  BUTTERFIELD,  J.P." 

Plaintiff  and  Ireland  were  not  represented  by  counsel 
on  11th  March,  when  it  was  alleged  they  pleaded  guilty, 
but  on  ]  2th  March  they  were  so  represented  and  a  request 
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made  of  defendants  to  allow  plaintiff  and  Ireland  to  with- 
draw their  plea,  as  they  had  pleaded  guilty  through  ignor- 
ance, but  this  defendants  refused.  Defendant  Pitcher  was 
a  brother-in-law  of  the  landlord  Lossing.  The  formal 
order  drawn  up  and  signed  was  as  follows  : 

Canada,         ^     Be  it  remembered  that  on  the 
Province  of  Ontario,  (seventh  day  of  March,  1885,  com- 
County  of  Oxford,  T  plaint  was  made  before  the  under- 

To  wit :  ;  signed,  one  of  Her  Majesty's  Justices 

of  the  Peace  in  and  for  the  said  county  of  Oxford,  and  also 
James  Barr,  one  of  Her  Majesty's  Justices  of  the  Peace  for 
said  county,  for  that  Dennis  Legacy  and  Robert  Ireland, 
on  the  second  day  of  February,  one  thousand  eight  hun- 
dred and  eighty-five,  at  the  township  of  South  Norwich  in 
the  county  of  Oxford,  did,  being  tenants  of  certain  lands 
and  premises  whereof  one  A.  P.  Miller  was,  and  is,  agent 
in  the  said  Township  of  South  Norwich,  to  wit,  the  North 
halves  of  lots  one,  two,  and  three,  in  the  seventh  concession 
of  said  township,  unlawfully  and  clandestinely  remove  from 
the  said  lands  and  premises  and  conceal  certain  goods  and 
chattels,  being  then  liable  to  distress  for  the  sum  of  one 
hundred  dollars  rent  due  on  the  first  day  of  February,  1885,^ 
at  the  time  of  such  removal  aforesaid.  And  whereas  the 
said  Dennis  Legacy  and  Robert  Ireland  did  on  the  eleventh 
day  of  March,  1885,  appear  before  the  undersigned,  two  of 
Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
county  of  Oxford,  plead  guilty  to  the  said  complaint ;  and 
now  having  heard  the  matter  of  the  said  complaint  we  do 
adjudge  the  said  Dennis  Legacy  and  Robert  Ireland  to  pay 
to  the  said  A.  P.  Miller  the  said  sum  of  one  hundred  dollars 
forthwith,  and  also  to  pay  to  the  said  A.  P.  Millar  the  sum 
of  thirty-two  dollars  and  seventy-five  cents  for  his  costs  in 
this  behalf,  and  if  the  said  several  sums  be  not  paid  forth- 
with we  hereby  order  that  the  same  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said  Dennis 
Legacy  and  Robert  Ireland,  and  in  default  of  sufiicient 
distress  in  that  behalf  we  adjudge  the  said  Dennis  Legacy 
and  Robert  Ireland  to  be  imprisoned  in  the  common  goal 
of  the  said  county  of  Oxford  for  the  space  of  six  months, 
unless  the  said  several  sums  and  all  costs  and  char  ges  of 
the  said  distress,  and  of  the  commitment  and  conveying  of 
the  said  Dennis  Legacy  and  Robert  Ireland  to  the  said 
common  goal  shall  be  sooner  paid.  Given  under  our  hands- 
and  seals  this  sixteenth  day  of  March,  A.  D.  1885. 

Seneca  Pitcher,  J.  P. 
D.  S.  Butterfield,  J.  P. 
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On  the  same  day  a  warrant  of  distress  was  issued  by 
defendants  and  delivered  to  a  constable  of  the  county  of 
Oxford,  who  on  the  same  day  returned  that  he  had  made 
diligent  search  for  the  goods  and  chattels  of  the  said  Dennis 
Legacy  and  Robert  Ireland,  and  that  he  could  find  no 
sufficient  goods  or  chattels  of  the  said  Dennis  Legacy  and 
Robert  Ireland  whereon  to  levy  the  said  sums  ;  and  on  the 
same  day  the  plaintiff  and  the  said  Ireland  were  committed 
by  defendants  to  the  common  gaol  of  the  county  of  Oxford, 
and  were  there  imprisoned  until  27th  March,  1885,  when 
they  were  discharged  upon  habeas  corpus,  and  on  8th 
September,  1885,  said  order  was  quashed.  Notice  of  this 
action  was  proved  to  have  been  given  more  than  one  month 
before  the  bringing  thereof.  This  and  the  case  of  Ireland 
against  the  same  defendants  were  tried  together. 

The  learned  Chief  Justice  submitted  the  following  ques- 
tions to  the  jury  and  they  answered  them  as  follows : 

1.  Did  the  defendants  in  causing  the  plaintiffs  respec- 
tively to  be  apprehended  and  imprisoned,  as  in  their 
respective  statements  of  claim  alleged,  act  in  their  magis- 
terial capacity  of  Justices  of  the  Peace  ?  A.  They  did 
illegally. 

2.  If  they  were  not  acting  within  their  jurisdiction  as 
Justices  of  the  Peace,  did  they  in  good  faith  believe  that 
they  were  acting  as  such  Justices  of  the  Peace  and  within 
their  jurisdiction  ?    A.  They  did. 

3.  Did  the  defendants  act  maliciously  in  causing  the 
apprehension  of  the  plaintiffs  respectively  ?  A.  Maliciously. 

4).  Did  the  plaintiffs  respectively,  when  brought  before 
the  defendants  on  11th  March,  1885  on  the  charge  of 
having  clandestinely  and  fraudulently  removed  their  goods 
after  their  rent  became  due,  plead  guilty  thereto,  or  did 
they  only  plead  guilty  to  the  removal  of  the  goods  on  26  th 
January  or  before  their  rent  was  due  ?  A.  They  pleaded 
guilty  of  removing  on  January  26th,  1885. 

5.  Did  the  plaintiffs  in  fact  remove  their  goods  fraudu- 
lently and  clandestinely  after  their  rent  had  become  due  ? 
A.  No,  they  did  not. 
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6.  Did  they  suffer  a  longer  term  of  imprisonment  than 
lay  law  could  be  awarded  for  the  offence  charged  against 
them?    A.  No. 

7.  How  do  you  find  on  the  whole  case,  for  the  plaintiffs 
or  defendants  ?    A.  For  plaintiffs. 

8.  What  damages  have  the  plaintiffs  respectively  suffered 
by  reason  of  the  wrongs  in  their  respective  statement  of 
claims  alleged  ?    A.  $25.00  each. 

9.  Where  did  the  defendants  reside  at  the  time  of  com- 
mitting the  alleged  wrongs  in  the  plaintiffs'  statement  of 
mentioned,  and  at  the  time  this  action  was  commenced  ? 
A.  In  Oxford  County. 

The  learned  Chief  Justice  thereupon,  on  the  findings 
that  the  defendants  believed  they  were  acting  within  their 
jurisdiction  as  Justices  of  the  Peace,  and  that  the  defend- 
ants resided  in  the  County  of  Oxford,  directed  that  judg- 
ment should  be  entered  for  the  defendants,  with  costs  of 
defence. 

19th  November,  1885.  V.  Mackenzie,  Q.C.,  obtained  an 
order  nisi  to  set  aside  the  verdict,  so  far  as  adverse,  and 
the  judgment,  and  to  enter  judgment  for  the  plaintiff,  or 
for  a  new  trial,  on  the  following  grounds  :  (1)  That  the 
learned  Judge  at  the  trial  should  have  given  effect  to  the 
plaintiffs'  contention  that  the  transactions  creating  the 
cause  of  action,  and  assigned  as  such  in  the  statement  of 
claim,  constituted  one  continuing  grievance,  and  that  the 
action  was  therefore  rightly  brought  in  the  county  where 
the  arrest  was  made.  (2)  That  the  learned  Judge  at  the 
trial  improperly  asked  the  jury  to  find  whether  or  not  the 
magistrates,  when  causing  the  plaintiffs  to  be  apprehended, 
were  acting  in  their  magisterial  capacity,  and  that  the 
finding  so  returned  by  them  should  have  been  discai*ded 
as  gratuitous  and  impertinent.  (3)  That  the  learned  Judge 
at  the  trial  should  have  directed  the  jury  to  find  that  the 
plaintiff  in  any  case  was  entitled  to  recover  from  the 
defendants,  or  from  the  defendant  Butterfield,  damages  for 
such  of  the  subjects  of  grievance  as  occurred  in  the  county 
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of  Brant.  (4)  That  the  learned  Judge  at  the  trial  should 
have  directed  the  jury  that,  with  trespass  established 
.against  the  defendants,  the  plaintiff  was  entitled  to  recover 
both  the  costs  and  charges  incurred  in  obtaining  his  release. 

(5)  That  the  learned  Judge  should  have  directed  the  jury 
to  find  that  the  defendant  Pitcher  was  liable,  jointly  with 
his  co-defendant,  for  the  whole  of  the  grievances  charged. 

(6)  That  the  learned  Judge  improperly  instructed  the  jury 
that  they  might  find  the  plaintiff  guilty  of  the  offence  with 
which  he  was  charged  before  the  magistrates,  and  entitled 
only  to  these  costs  and  damages.  (7)  That  the  prosecution 
-before  the  magistrates  seeking  as  its  outcome  a  mere  order 
for  the  payment  of  money,  and  the  learned  Judge  having 
ruled  that  they  might  exercise  a  discretion  as  to  the  issue 
of  a  summons  in  the  first  instance,  the  second  finding  of 
the  jury  was  arrived  at  through  misconception.  (8)  That 
on  the  findings  of  the  jury  the  entry  of  judgment  for  the 
defendants,  or  for  either  the  plaintiff  or  the  defendants,  was 
and  would  have  been  unwarranted.  (9)  That  the  verdict 
was  contrary  to  evidence,  and  was  perverse. 

He  also  gave  notice  of  motion  to  the  same  effect  and 
.on  the  same  grounds,  except  substituting  for  the  ninth 
ground  above  mentioned  the  following :  (9)  That  the 
^Judicature  Act  abolished  local  actions. 

G.  T.  Blachstock  also  moved  for  an  order  nisi  to  set  aside 
the  findings  of  the  jury  so  far  as  adverse  to  defendants'  and 
to  enter  a  non-suit,  or  a  verdict  for  defendants,  or  for  a  new 
trial,  on  the  law  and  evidence,  the  weight  of  evidence  and 
the  learned  J udge's  charge ;  or  to  dismiss  the  action  on 
grounds  stated  to  the  learned  Judge  at  the  close  of  the 
plaintiff's  case,  and  again  at  the  close  of  the  whole  case. 

January  13,  1886,  Mackenzie,  Q.  C,  shewed  cause  and 
supported  the  order  nisi  and  motion. 

Blachstock,  contra. 

February,  13, 1886.  Armour,  J.— The  defendants  could 
only  be  held  jointly  liable  for  acts  committed  by  them  jointly, 
and  as  the  defendants  only  began  to  act  jointly  when  the 
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plaintiff  was  brought  before  them  at  the  village  of  Norwich,, 
in  the  county  of  Oxford,  and  as  they  continued  to  act 
jointly  thereafter  only  in  the  county  of  Oxford,  the  acts 
complained  of  were  committed  and  the  cause  of  action 
arose  only  in  the  county  of  Oxford. 

The  plaintiff  in  his  statement  of  claim  named  Brantford^ 
in  the  county  of  Brant,  as  the  county  town  in  which  he 
proposed  the  action  should  be  tried,  and  the  action  was^ 
tried  there. 

The  learned  Chief  J ustice,  being  of  opinion  that  sections 
11  and  16  of  the  R.  S.  0.  ch.  73  were  unaffected  by  the 
Ontario  Judicature  Act,  1881,  gave  judgment  dismissing 
the  action. 

It  is  provided  by  section  11  that  "  in  every  such  action 
the  venue  shall  be  laid  in  the  county  where  the  act  com- 
plained of  was  committed,"  and  by  section  16  that  "if  at 
the  trial  of  any  such  action  the  plaintiff  does  not  prove 
that  the  cause  of  action  arose  in  the  county  or  place  laid 
as  venue  in  the  margin  of  the  declaration,  then  and  in  any 
such  case  the  plaintiff  shall  be  non-suited,  or  a  verdict  shall 
be  given  for  the  defendant." 

By  the  Ontario  Judicature  Act,  1881,  section  12,  it  is 
provided  that  "the  jurisdiction  of  the  High  Court  of 
Justice  and  the  Court  of  Appeal  respectively  shall  be 
exercised,  so  far  as  regards  procedure  and  practice,  in  the 
manner  provided  by  this  Act,  or  by  such  rules  and  orders 
of  Court  as  may  be  made  pursuant  to  this  Act;"  and  by 
section  53  it  is  provided  that  "the  rules  of  Court  in  the 
schedule  to  this  Act  shall  come  into  operation  at  the 
commencement  of  this  Act,  and  as  to  all  matters  to 
which  they  extend  shall  thenceforth  regulate  the  proceed- 
ings in  the  High  Court ;"  and  by  section  90  it  is  pro- 
vided that  "from  and  after  the  commencement  of  this^ 
Act  there  shall  be  repealed,  so  far  as  relates  to  this  Pro. 
vince,  any  enactment  inconsistent  with  this  Act ;"  and  by 
order  31,  rule  1,  it  is  provided  that  "  there  shall  be  no  local 
venue  for  the  trial  of  any  action,  except  an  action  of  eject- 
ment, but  the  plaintiff  shall  in  his  statement  of  claim 
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name  the  county  town  in  which  he  proposes  that  the 
action  should  be  tried,  and  the  action  shall,  unless  a  Judge 
■otherwise  orders,  be  tried  in  the  place  so  named." 

The  general  purpose  of  the  Ontario  Judicature  Act,  1881, 
was  to  establish  as  far  as  possible  uniformity  of  procedure 
^nd  practice  in  all  actions  in  the  High  Court,  and  so  it  was 
provided  that  the  jurisdiction  of  the  High  Court  should  be 
•exercised,  so  far  as  regarded  procedure  and  practice,  in  the 
manner  thereby  provided. 

The  particular  purpose  of  order  31,  rule  1,  was  to  abolish 
-all  distinctions  between  local  and  transitory  actions,  and  to 
make  all  actions  transitory,  except  only  "actions  of  eject- 
ment, and  so  it  was  provided  that  there  should  be  no  local 
venue  for  the  trial  of  any  action  except  an  action  of  eject- 
ment, and  it  can  hardly  be  said  that  actions  made  local  by 
;.statute  were  not  within  the  contemplation  of  the  legisla- 
ture when  they  made  this  rule,  and  that  had  they  intended 
that  the  rule  should  not  apply  to  them  they  would  not 
have  excepted  them  as  they  did  the  action  of  ejectment. 

The  rule  itself  is  couched  in  the  plainest  and  strongest 
language  possible  and  is  negative  in  its  terms,  and  is  there- 
fore imperative.    Rex  v,  Leicester,  7  B.  &  C.  6. 

It  is  quite  clear  also  that  the  provisions  of  R.  S.  O.  ch. 
'73,  sections  11  and  16,  are  altogether  inconsistent  with 
this  rule,  that  they  cannot  both  stand  together,  and  that 
therefore  those  provisions  are  repealed  by  the  express  words 
of  the  Ontario  Judicature  Act  1881. 

By  the  Imperial  Act  38  and  39  Vict.  ch.  77,  order  36, 
rule  1,  it  was  provided  that  "  there  shall  be  no  local  venue 
for  the  trial  of  any  action,"  and  by  the  Supreme  Court 
Rules  1883  that  rule  was  amended  by  adding  thereto  the 
words  "  except  where  otherwise  provided  by  statute,*' 
shewing  that  the  Judges  who  made  that  amendment  were 
of  opinion  that  it  was  necessary,  and  that  without  it  local 
venues  made  so  by  statute  would  be  abolished. 

In  Bryson  v.  Russell,  51  L.  T.  N.  S.  90,  I  find  that  Smith, 
«J.,  in  giving  judgment  assumes  and  states  that  the  effect 
of  the  Imperial  Act  38  and  39  Vict.  ch.  77,  order  36,  rule  1 , 
was  to  abolish  local  venues  made  so  by  statute. 
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In  my  opinion  therefore  the  provisions  of  R.  S.  0.  ch.  78 
as  to  venue  are  repealed  by  the  Ontario  Judicature  Act 
1881,  order  31,  rule  1.  I  see  nothing  in  Garnet  v.  Bradley, 
3  Ex.  D.  849,  8  App.  Ca.  944,  which,  when  rightly  con- 
sidered, militates  against  the  view  I  have  taken,  and  it' 
must  always  be  borne  in  mind  that  the  language  of  the 
rule  under  discussion  in  that  case  is  widely  different  from 
that  under  discussion  in  this. 

Had  I  come  to  a  different  conclusion  I  would  have  been 
for  granting  a  new  trial  and  changing  the  venue  to  the- 
county  of  Oxford,  for  I  do  not  think  that  any  one  ought 
to  be  deprived  of  his  rights  upon  a  technical  provision  of 
such  doubtful  existence. 

There  was  no  very  definite  evidence  given  of  what 
amount  of  costs  the  plaintiff  had  paid  to  procure  his  re- 
lease from  custody,  nor  was  the  learned  Chief  Justice 
asked  to  charge  the  jury  with  respect  to  the  recovery  of 
such  costs  by  way  of  damages  in  this  suit,  nor  was  any 
objection  taken  to  his  charge  for  his  not  having  done  so. 

The  defendants  acted  clearly  without  jurisdiction  in 
imprisoning  the  plaintiff  for  the  cause  and  in  the  manner 
they  did,  and  I  see  no  reason  why  we  should  grant  a  new 
trial  on  behalf  of  either  party.  The  plaintiff's  counsel 
offered  the  defendants'  counsel  to  take  a  new  trial,  the 
defendants'  counsel  did  not  accept  the  offer,  and  I  see  no 
valid  reason  why  we  should  grant  one. 

In  my  opinion  the  plaintiff's  motion  should  be  absolute 
to  enter  the  judgment  for  the  plaintiff  for  twenty-five 
dollars,  the  damages  assessed,  with  full  costs  of  suit,  and 
that  the  orders  nisi  obtained  by  each  party  should  be 
discharged,  without  costs. 

Wilson,  C.J. — The  only  question  is,  whether  the  venue 
in  this  action  should  have  been  laid  in  the  county  where 
the  act  complained  of  was  committed,  accordirjg  to  the 
K  S.  0.  ch.  73,  the  "  Act  to  protect  J ustices  of  the  Peace 
and  other  officers  from  vexatious  actions  ? "  Rule  254  of 
the  Judicature  Act  provides  "  There  shall  be  no  local 
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venue  for  the  trial  of  any  action,  except  in  actions  of  eject- 
ment, &;c." 

The  language  is  as  positive  as  it  is  possible  to  be,  there 
shall  he  no  local  venue,  and  it  is  emphasised  by  the  further 
declaration,  except  in  an  action  of  ejectment 

The  "  Vexatious  Actions"  statute  provides  in  the  first 
section  the  form  of  action  shall  be  an  action  on  the  case 
for  a  tort.  That  has  necessarily  been  altered  by  the  Judi- 
cature Act,  as  there  is  no  longer  such  a  form  of  action. 
There  is  no  reason  why  the  like  effect  should  not  follow 
with  respect  to  the  venue  by  this  later  legislation. 

O'Connor,  J.,  not  having  been  present  at  the  argument, 
took  no  part  in  the  judgment. 

Judgment  accordingly.'^ 


^Ireland  v.  Pitcher  et  al. 

This  was  a  similar  case  in  the  Common  Pleas  Division,  and  was  tried  at 
the  same  time  before  Cameron,  C.  J.,  and  a  jury,  when  a  like  verdict  for 
the  defendants  was  entered.  Similar  orders  nisi  were  obtained  and  argued 
by  the  same  counsel. 

March  6,  1886.  Rose,  J.,  delivered  the  judgment  of  the  Court.  We 
think  we  ought  to  follow  the  decision  of  the  Queen's  Bench  Division  in 
Legacy  v.  Pitcher. 

The  motion  for  the  plaintiff  must  be  allowed^  and  judgment  entered  for 
him  for  $25,  the  damages  assessed  ;  and  the  defendant's  motion  dismissed. 

The  plaintiff  will  be  entitled  to  the  costs  of  the  motion  as  coats  in  the 
cause.  There  is  nothing  in  the  case  to  lead  us  to  make  any  order  as  to 
the  scale  of  costs.  They  will  be  taxed  according  to  such  scale  and  with 
such  rights  as  to  set-off  as  the  statute  and  rules  of  Court  may  direct. 

Reference  may  be  had  to  the  County  Courts  Act,  R.  S.fO.  ch.  43,  sec. 
18,*sub-sec.  5,  and  \t6  the  Division  Courts  Act  R.  S.  0.,  ch.'47,  sec.  53, 
sul3-sec.  7,  excluding  from  the  jurisdiction  of  these  Courts  actions  against 
a  Justice  of  the  Peace  for  anythmg  done  by  him  in  the  execution  of  his 
office,  if  he  objects  thereto. 

Judgment  accordingly  - 
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[QUEEN'S  BENCH  DIVISION.] 

Sheridan  v.  Pigeon. 

Medical  practitioner — Negligence — Addendum  to  verdict. 

In  an  action  against  the  defendant,  as  a  surgeon,  for  negligence,  the  jury 
found  for  the  plaintiff,  but  added  to  their  verdict  the  following  :  "  We 
are  of  the  opinion  that  the  defendant  made  a  mistake  in  not  calling  in 
skilful  assistance,  but  not  wilfully  or  through  inattention." 

Held,  a  mere  expression  of  opinion,  and  that  it  did  not  nullify  or  aflfect 
the  verdict. 

Statement  of  Claim  : 

(1)  That  plaintiff  was  a  spinster  residing  in  the  village 
of  Ashburnham,  in  the  county  of  Peterborough,  and  carried 
on  the  business  of  a  music  teacher  at  the  town  of  Peter- 
borough in  said  county.  (2)  That  defendant  was  a 
physician  and  surgeon  residing  and  practising  at  Peter- 
borough aforesaid.  (3)  That  in  October,  1884,  plaintiff 
having  fractured  the  bone  of  her  left  arm,  near  to  the 
shoulder  joint,  retained  defendant  for  the  purpose  of  being 
properly  treated  by  him  for  said  fracture.  (4)  That 
defendant  negligently,  improperly,  and  unskillf  ully  treated 
plaintiff  for  said  fracture.  (5)  That  in  consequence  of  such 
negligent,  improper  and  unskilful  treatment  as  aforesaid 
plaintiff's  said  arm  failed  to  properly  heal,  and  plaintiff 
suffered  great  pain  of  body,  and  had  permanently  lost  the 
use  of  her  said  arm,  and  had  been  greatly  injured  in  her 
said  business,  and  she  claimed  $2,000. 

Defence. 

(1)  Admission  of  truth  of  statements  in  the  1st  and  2nd 
paragraphs  of  statement  of  claim.  (2)  Denial  of  truth 
of  allegations  in  the  4th  and  5tli  paragraphs  of  plain- 
tiff's statement  of  claim,  alleging  that  the  cause  of  action 
did  not  result  from  any  negligent,  improper,  and  unskilful 
treatment.  (3)  That  defendant  exercised  due,  proper  and 
reasonable  skill  in  and  about  the  treatment  of  the  fracture 
of  plaintiff's  arm,  and  used  his  best  efforts,  skill,  and  ability 
in  such  treatment. 
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Issue. 

The  cause  was  tried  at  the  last  jFall  Sittings  of  this 
Oourt  at  Peterbourgh  by  O'Connor,  J.,  with  a  jury. 

It  appeared  that  on  the  31st  of  October,  1884,  the  plain- 
tiff was  standing  on  a  stepladder  at  some  distance  from  the 
floor,  when  the  ladder  gave  way  and  she  was  precipitated 
upon  the  floor,  dislocating  her  left  shoulder  and  fracturing 
her  left  humerus.  The  defendant  was  called  in  to  attend 
Ler  and  did  so  till  the  month  of  January,  1885,  when  he 
was  discharged  by  the  plaintiff,  and  another  medical  man 
called  in.  Dr.  Kincaid,  one  of  the  witnesses  called  for  the 
plaintiff,  examined  the  plaintiff  about  the  1st  of  July,  1885, 
and  found  that  the  fracture  was  not  united,  the  bones 
slightly  overlapped,  the  condition  of  the  limb  was  bad,  the 
elbow  joint  partially  stiffened,  the  next  joint  very  stiff, 
the  fingers  immovable  almost,  the  fingers  stiff  He  said 
he  would  not  attempt  to  set  the  fracture  of  the  humerus 
and  dislocation  of  the  shoulder  without  placing  the  patient 
under  chloroform  and  sending  for  surgical  assistance.  He 
was  asked  and  answered  as  follows :  "Q.  We  also  hear  from 
the  plaintiff  that  she  was  troubled  with  an  intense  pain  in 
the  elbow  and  burning  pain  in  the  fingers  and  numbness 
of  the  whole  arm,  and  that  she  complained  of  that  to  the 
defendant ;  what  would  that  indicate  ?  A.  The  burning 
sensation  would  indicate  want  of  circulation  in  the  limb, 
and  the  pain  would  indicate  that  the  fragments  of  the 
bones  were  not  in  place  and  pressing  upon  the  nerves.  Q. 
The  burning  sensation  would  indicate  bad  circulation  ?  A. 
Yes.  Q.  And  the  pain  would  indicate  the  part  of  the 
bones  not  being  in  apposition  and  pressing  on  the  nerves 
of  the  arm  ?  A.  Yes.  Q.  Supposing  you  had  a  patient 
that  had  a  fractured  humerus,  that  had  sustained  the 
same  injury  as  this  plaintiff,  and  complained  to  you  con- 
tinually of  that  feeling,  what  would  you  do  ?  A.  I  would 
attempt  to  relieve  it.  Q.  In  what  way  ?  A.  I  would 
take  my  bandaging  off,  my  splints,  and  see  where  the 
difficulty  was.  If  I  was  not  able  to  remedy  the  evil  I  would 
call  in  somebody  that  knew  more  than  I  did  myself." 
80 — VOL.  X  O.li. 
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Evidence  was  given  on  both  sides  as  to  the  propriety  of 
the  treatment  the  defendant  adopted,  and  as  to  what  that 
treatment  was,  and  as  to  the  condition  of  the  patient  when 
such  treatment  was  being  continued. 

The  jury  found  a  verdict  for  the  plaintiff  and  $400 
damages,  and  appended  to  their  verdict  the  following  r 
"  We  are  of  the  opinion  that  the  defendant  made  a  mis- 
take in  not  calling  in  skilful  assistance,  but  not  wilfully  or 
through  inattention." 

November  17,  1885.  Neshitt  obtained  an  order  nisi 
to  set  aside  the  verdict  and  for  a  new  trial,  or  a  nonsuit,, 
on  the  grounds  :  (1)  That  there  was  no  evidence  to  go  to 
the  jury  of  improper  treatment,  or  unskilful  or  negligent 
conduct  on  the  part  of  the  defendant.  (2)  That  the  verdict 
was  against  evidence  and  the  weight  of  evidence.  (8) 
That  on  the  special  return  of  the  jury  negativing  improper, 
unskilful,  or  negligent  treatment  on  the  part  of  the  def end~ 
ant  the  learned  Judge  should  have  entered  judgment 
for  the  defendant.  (4)  That  the  special  finding  disentitled 
the  general  verdict  of  the  jury  to  any  weight,  (o)  And 
that  the  verdict  and  judgment  were  against  law  and  evidence. 
He  also  gave  notice  of  motion  to  set  aside  the  judgment 
and  to  enter  it  for  the  defendant,  on  the  ground  that  on 
the  special  finding  of  the  jury,  neglect,  or  improper  and 
unskilful  treatment  on  the  part  of  the  defendant  was 
negatived,  and  that  the  learned  Judge  was  wrong  in  refus- 
ing a  nonsuit,  there  being  no  proper  evidence  of  unskilful 
or  improper  treatment,  or  neglect,  on  the  part  of  the 
defendant. 

January  13,  1886,  Masson,  Q.  C,  (Stone  with  him) 
shewed  cause,  and  Neshitt  ( Woods  with  him)  supported 
the  order  and  motion. 

February  13,  1886.  Armour,  J. — I  see  no  valid  ground 
upon  the  evidence  for  entering  a  non-suit  or  for  disturbing 
the  verdict  for  the  plaintiff,  and  if  the  verdict  must  be  set 
aside  it  must  only  be  by  reason  of  the  addendum  the  jury 
made  to  it. 
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This  addendum  had  probably  reference  to  the  evidence 
given  by  Dr.  Kincaid,  and  which  is  above  quoted. 

I  do  not  think  that  the  jury  intended  by  it  to  indicate 
the  ground  upon  which  they  found  against  the  defendant, 
or  to  at  all  detract  from  the  effect  of  the  verdict  they  had 
rendered  ;  but  it  seemSjto  me  that  it  was  intended  by  them 
as  a  mere  expression  of  opinion  in  mitigation  of  the  con- 
duct of  the  defendant,  or,  to  use  a  common  expression,  it 
was  for  the  purpose  of  "  letting  him  down  easy." 

The  jury,  in  effect,  said,  "  we  have  found  that  your  treat- 
ment of  the  plaintiff  was  unskilful  to  such  a  degree  as  to 
make  you  liable  for  negligence,  but  we  are  of  opinion  that 
it  was  so  through  ignorance,  and  not  through  design  or 
want  of  attention  to  her,  and  that  you  ought  to  have  called 
in  some  medical  man  who  had  the  skill  which  you  lacked." 

This  is  the  more  apparent  if  we  treat  the  general  find- 
ing and  the  addendum  as  one  finding,  which  is  the  way 
most  favourable  to  the  defendant  expanding  the  general 
finding  to  its  legal  effect.  It  will  thus  read  as  follows : 
"  We  find  that  the  defendant  in  his  treatment  of  the  plain- 
tiff was  wanting  in  competent  and  ordinary  care  and  skill, 
and  to  such  a  degree  as  to  have  led  to  the  bad  result  which 
has  followed;  and  we  are  of  opinion  that  he  made  a  mistake 
in  not  calling  in  skilled  assistance,  but  not  wilfully  or 
through  inattention." 

Thus  read  the  latter  part  of  the  finding  is  not  inconsis- 
tent with  or  contradictory  of  the  former  part,  and  the 
finding  of  want  of  skill  stands  unimpaired. 

In  my  opinion  the  order  nisi  and  motion  should  be  dis- 
missed, with  costs. 

I  refer  to  Rich  v.  Pierpont,  3  F.  &  F.  35  ;  Lanphier  v. 
Phipos,  8  C.  &  P.  475 ;  Slater  v.  Baker,  2  Wils.  359. 

Wilson,  C.  J. — The  addition  to  the  verdict  of  the  jury  is 
presented  to  us  in  a  twofold  way;  firstly,  that  the  addition 
is  legally  a  part  and  parcel  of  the  verdict  and  qualifies  it 
to  that  extent  that  the  effect  of  the  whole  finding:  is  to 
acquit  the  defendant ;   secondly,  if  the  addition  be  not 
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strictly  a  part  of  the  verdict,  that  it  is  an  important 
matter,  and  entitled  to  be  considered  in  granting  a  new 
trial,  for  it  shews  the  jury  have  not  found  strictly  upon 
the  issue  before  them  that  the  defendant  is  guilty  of  the 
charge  imputed  to  him. 

It  certainly  may  be  considered  in  this  last  view,  and 
may  well  entitle  the  party  in  such  a  case  to  a  new  trial  if 
the  other  facts  in  evidence  are  of  a  doubtful  nature  as  to 
the  negligence  which  is  charged. 

We  were  of  opinion  we  could  not  interfere  upon  the 
facts  or  merits,  and  it  remained  over  to  consider  whether 
or  not  the  defendant  is  of  right  entitled  to  read  the 
addition  in  question  as  a  part  of  the  verdict,  or  whether 
it  is  not  wholly  surplusage  and  to  be  rejected. 

The  complaint  of  the  plaintiff  is  contained  in  these  few 
words,  that  "  the  defendant  negligently,  improperly,  and 
unskilfully  treated  the  plaintiff  for  the  said  fracture," 
and  the  addition  made  by  the  jury  to  this  verdict  is,  "  We 
are  of  opinion  that  the  defendant  made  a  mistake  in  not 
calling  in  skilled  assistance,  but  not  wilfully  or  through 
inattention." 

If  the  verdict  means  that  the  defendant  "  is  guilty  of 
negligence  and  unskilled  treatment  of  the  fracture,  in 
manner  following,  that  is  to  say,  he  made  a  mistake  in  not 
calling  in  skilled  assistance,  but  not  wilfully  or  through 
inattention,"  that  is  an  acquittal  of  the  defendant,  because 
it  is  a  finding  against  the  issue,  and  because  it  is  a  finding 
that  the  defendant,  in  not  calling  in  such  skilled  assist- 
ance, did  not  act  either  wilfully  or  through  inattention, 
which  is  no  part  of  the  charge  or  issue. 

In  Vaughan  150,  BmhelVs  Case,  it  is  said  "The  legal 
verdict  of  the  jury  to  be  recorded  is  finding  for  the  plain- 
tiff or  defendant.  What  they  answer,  if  asked,  to  questions 
concerning  some  particular  fact  is  not  of  their  verdict 
essentially,  nor  are  they  bound  to  agree  in  such  particulars  : 
if  they  all  agree  to  find  their  issue  for  the  plaintiff  or 
defendant  they  may  difier  in  their  motives  wherefore,  as 
well  as  Judges  in  giving  judgment  for  the  plaintiff  or 
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defendant  may  differ  in  the  reasons  wherefore  they  give 
that  judgment,  which  is  very  ordinary." 

A  verdict  that  the  damages  "are  to  be  paid  for  in 
*  *  if  by  law  it  may  be  "  is  a  good  finding  of  the 
damages,  but  the  mode  they  are  to  be  paid  is  void.  Taylor 
V.  Willes,  Cro.  Car.  219. 

In  a  special  verdict  whereby  any  man  is  to  be  charged, 
or  tried,  or  convicted,  though  jury  find  matter  of  evidence 
enough  for  them  to  find  the  fact  and  give  verdict  against 
him,  yet  if  they  do  not  find  the  fact,  I  say  such  matter, 
though  pregnant  evidence,  yet  it  cannot  be  enough  to 
empower  the  J udge  to  intend  the  fact  or  condemn  him  as 
guilty  of  it.  Rex  v.  Plummer,  12  Mod.  627.  Tonkin  v. 
Croker,  2  Ld.  Hay  860,  shews  that  where  the  issue  is  found 
that  which  follows  after  it,  if  contrary  to  what  is  admitted 
upon  the  pleadings,  may  be  rejected  as  surplusage. 

In  action  on  the  case  and  non-assumpsit  pleaded,  if  the 
jury  find  the  defendant  non-assumpsit,  "notwithstanding 
if  the  two  witnesses  H.  and  W.  say  true,  as  we  think  they 
do,  then  we  find  the  defendant  did  not  assumpsit,  &c.,"  and 
refer  it  to  the  Court.  This  last  part  is  void  because  it  is 
not  directly  found,  and  yet  the  first  part  shall  stand,  and  is 
a  perfect  verdict  for  the  defendant :  Vin.  Abr.  Trial,  Yol. 
21,  p.  395. 

I  The  addition  to  the  verdict,  I  think,  must  be  regarded 
as  surplusage.  The  jury  have  found  the  issue  for  the 
plaintiff  ;  they  have  not  found  anything  directly  against 
that  issue.  Their  opinion  of  what  the  defendant  should 
have  done  or  of  his  conduct  cannot  in  law  affect  or 
nullify  their  actual  verdict. 

I  am  therefore  of  opinion  the  judgment  on  the  actual 
facts,  as  they  are  found,  must  be  rendered  for  the  plaintiff, 
and  that  the  order  nisi  must  be  discharged,  with  costs. 

O'Connor,  J.,  concurred. 

Order  nisi  and  motion  dismissed,  with  costs. 
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[QUEEN'S  BENCH  DIVISION.] 

Lemay  V.  Chamberlain. 

Libel — Privileged  communication — Nominal  damages — New  trial  refused. 

The  defendant  published  of  and  concerning  the  plaintiff,  a  business  man, 
in  a  written  circular,  called  "Legal  Record  Co.,  Renfrew,"  a  statement 
meaning  that  plaintiff  had  given  a  chattel  mortgage  on  his  property, 
whereas  he  had  only  assigned  one  held  by  him  against  another. 

Held,  libellous,  and  not  privileged.  The  jury  having  found  no  damages, 
an  order  nisi  for  a  new  trial  was  discharged,  without  costs. 

Libel  for  publishing,  in  a  written  circular  or  periodical 
issued  by  the  defendant  in  the  town  of  Pembroke,  in 
the  county  of  Renfrew,  called  the  "  Legal  Record  Company 
Renfrew,"  upon  the  20th  of  November,  1884,  of  the  plain- 
tiff, and  with  reference  to  his  business  as  a  blacksmith  in 
Pembroke,  the  following  statement :  "  Chattel  mortgage. 
7.  Lemay,  Octave,  Pembroke,  Blacksmith,  J.  E.  Whelan 
$555,"  meaning  that  the  plaintiff  had  executed  and  given 
a  chattel  mortgage  on  his,  the  plaintiff's,  goods  and  chattels 
to  the  said  J.  E.  Whelan  for  $555,  and  which  publication 
was  alleged  to  be  false  and  malicious ;  and  that  the  defen- 
dant sent  to  a  large  number  of  persons  and  business  men 
of  Pembroke  and  the  neighbourhood,  to  wit,  to  four  persons 
and  firms,  business  people,  naming  them,  and  to  others, 
business  men  also,  copies  of  the  said  circular  or  periodical 
containing  the  libel,  whereby,  &c. 

The  defendant  denied  the  allegations  of  the  statement  of 
claim  ;  he  denied  the  publication  ;  the  publication  with  the 
meaning  alleged ;  that  the  words  were  false  to  his  know- 
ledge, or  were  published  maliciously. 

6.  The  writing  and  publication,  if  proved,  were  made 
under  the  following  circumstances  :  The  business  men  of 
Pembroke  were  desirous  of  obtaining  information  of  all 
specially  indorsed  writs  issued,  judgments  entered,  and 
bills  of  sale  and  chattel  mortgages  filed,  in  the  several 
public  offices  in  the  County  of  Renfrew;  and  they  employed 
the  defendant  to  search  twice  in  each  month  in  the  said 
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public  offices,  and  furnish  to  each  of  such  persons  so  em- 
ploying him  a  statement  of  all  such  specially  endorsed 
writs,  &c.,  for  the  private  and  confidential  use  of  such 
persons,  and  not  for  general  publication,  nor  were  any 
such  statements  sold  to  persons  other  than  to  those  who  so 
employed  the  defendant. 

7.  In  the  course  of  such  employment  the  defendant  sent 
his  clerk,  on  the  20th  of  November,  1884,  to  the  office  of 
the  Clerk  of  the  County  Court  of  the  county  of  Renfrew, 
to  make  search  for  bills  of  sale  and  chattel  mortsfaores  filed 
in  the  said  office,  and  the  Clerk  of  the  County  Court  then 
stated  to  the  defendant's  clerk  that  a  chattel  mortgage  was 
filed  in  his  office  from  the  plaintiff  to  one  J.  E.  Whelan  for 
$555  ;  and  the  defendant's  clerk,  relying  upon  such  infor- 
mation, entered  the  same  upon  said  statement,  and  such 
statement  was  sent  to  the  defendant's  said  employers 
containing  such  information. 

8.  The  defendant  did  not  know  the  information  was 
incorrect  until  the  plaintiff  complained  to  him  of  it  in 
February,  1885. 

9.  The  defendant  discovered  the  instrument  described  in 
the  statement  sent  to  the  persons  aforesaid  was  not  a 
chattel  mortgage,  but  was  an  assignment  made  by  the 
plaintiff  to  J.  E.  Whelan  of  a  chattel  mortgage  made  by 
one  Solomon  Leveille  to  the  plaintiff. 

10.  Thereupon  the  defendant  gave  notice  to  the  persons 
to  whom  the  statement  had  been  sent  of  such  mistake,  and 
in  his  statement  published  next  after  the  discovery  of  the 
mistake  he  published  in  it :  "  Erratum — In  No.  22  of  this 
record,  issued  November  20,  1884,  under  head  of  chattel 
mortgages  entry,  Octave  Lemay  to  Joseph  E.  Whelan  $555, 
should  read,  assignment  of  chattel  mortgage  (from  Solomon 
Leveille  to  Octave  Lemay)  to  Joseph  E.  Whelan ;  please 
alter,  and  note  correction." 

11.  Publication  did  not,  nor  was  it  calculated  to,  injure 
the  plaintiff,  nor  had  the  plaintiff"  been  damaged  by  the 
same  in  his  business. 
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12.  The  assignment  contained  a  covenant  by  the  plaintiff 
that  if  the  assignee  should  be  unable  to  recover  the  money 
secured  by  the  mortgage  he,  the  plaintiff,  would  repay  the 
deficiency  upon  demand,  provided  diligence  was  used  on 
the  part  of  the  assignee,  and  the  instrument  was  calculated 
to  mislead,  and  did  mislead,  the  defendant  and  others,  and 
led  them  to  believe  that  the  instrument  was  a  mortgage 
from  the  plaintiff  to  Whelan. 

13.  The  publication  was  a  privileged  publication. 
Issue. 

The  action  was  tried  at  the  last  Fall  Assizes  held  at 
Pembroke,  before  Thomas  Deacon,  Q.C.,  sitting  for  Kose,  J., 
and  the  jury  found  the  plaintiff  had  sustained  no  damage. 

The  learned  Queen's  Counsel  noted  his  judgment  as 
follows : 

"  There  being  no  dispute  between  the  parties  as  to  the 
circumstances  under  which  the  communication  of  the  20th 
November,  1884,  containing  the  libel  complained  of,  was 
made,  I  rule  that  the  said  communication  is  a  privileged 
communication ;  and  there  being  no  evidence  of  actual 
malice,  which  the  plaintiff's  counsel  concedes,  I  dismiss 
this  action,  with  costs  to  the  defendant,  but  direct  the 
jury  to  assess  the  damages  of  the  plaintiff  (if  any),  and 
reserve  leave  to  the  plaintiff  to  move  to  enter  judgment  for 
the  plaintiff  for  the  amount  found  by  the  jury,  in  case  my 
ruling  be  not  sustained.  No  judgment  to  be  entered  by  or 
for  defendant  until  the  fifth  day  of  the  next  Sittings  of  the 
Divisional  Court." 

The  evidence  was  long,  but  the  pleadings  contained  the 
whole  facts  of  the  case  and  they  were  not  disputed. 

November  18,  1885,  Belamere,  for  the  plaintiff,  obtained 
an  order  rdsi  to  set  aside  the  verdict  and  judgment, 
and  for  a  new  trial,  on  the  ground  that  the  ruling 
of  the  learned  Queen's  Counsel  that  the  publication  was 
privileged  was  erroneous  ;  or  to  enter  a  verdict  for  the 
plaintiff,  or  for  a  new  trial,  on  the  law  and  evidence  ;  and 
for  misdirection  in  directing  the  jury  that  the  publication 
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was  privileged  ;  also,  because  it  was  not  left  to  the  jury  to 
say  whether  or  not  the  publication  was  not  published  in 
reference  to  the  business  of  the  plaintiff,  and  whether  it 
was  or  was  not  calculated  to  injure  the  plaintiff  in  that 
behalf ;  also  because  the  jury  should  have  been  directed 
that  the  publication  being  in  reference  to  the  plaintiff's 
business,  he  was  entitled  to  damages  without  proof  of 
special  damage. 

November  26,  1885,  Arnoldi  shewed  cause.  He  referred 
to  Mclntee  v.  McCuUough,  2  Err.  &;  App.  390 ;  Bennett  v. 
Deacon,  2  C.  B.  628  ;  Waller  v.  Loch,  7  Q.  B.  D.  619.  As  to 
damages,  Embrey  v.  Owen,  6  Ex.  353 ;  Hadley  v.  Baxen- 
dale,  9  Ex.  841  ;  Knight  v.  Egerton,  7  Ex.  407  ;  The 
Metropolitan  Bank  (Limited)  v.  Fooley,  10  App.  Cas.  210. 

Delamere,  in  support  of  the  motion,  cited  Blake  v.  Stevens, 
4  F.  &  F.  285  ;  Folkard's  Law  of  Libel  and  Slander, 
246,  254,  289  ;  Odgen  on  Libel  and  Slander  196 ;  Brett  v. 
Watson,  20  W.  K.  723  ;  Dominion  Telegraph  Co.  v.  Silver, 
10  S.  C.  238 ;  McNally  v.  Oldham,  8  L.  T.  N.  S.  604  ; 
McLean  v.  Dunn,  89  U.  C.  R.  257,  1  A.  K  153. 

February  13,  1886.  Wilson,  C.  J. — In  reading  the 
charge  of  the  learned  Queen's  Counsel  who  tried  the  case, 
it  appears  he  expressly  stated  the  publication  in  question 
was  a  privileged  communication,  and  that  all  the  jury  had 
to  do  was  to  determine  what  damages  they  thought  the 
plaintiff  was  entitled  to,  in  case  the  Court  should  think 
the  words  complained  of  were  not  protected  as  a  privileged 
communication. 

The  case  seems  to  have  been  put  substantially  in  this 
form  :  "  This  publication  is  a  libel,  and  you,  the  jury,  are 
to  assess  the  damages  to  which  you  think  the  plaintiff  is 
entitled  for  that  libel.  I  will  not,  however,  enter  a  verdict 
for  the  plaintiff  for  the  damages  which  you  may  find, 
because  I  am  of  opinion  the  publication  was  a  privileged 
communication,  and  although  a  libel,  the  defendant  was 
justified  in  publishing  it  as  he  did  to  his  customers  or 
employers  who  engaged  him  for  the  purpose.  I  shall  enter 
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the  verdict  for  the  defendant.  I  have  asked  you  to  assess 
the  damages  now  to  save  the  necessity  of  another  trial 
being  had  to  assess  the  damages  in  case  the  Court  should 
think  I  am  in  error  in  holding  this  to  be  a  privileged  com- 
munication, and  if  it  is  found  I  am  in  error  and  that  the 
plaintiff  should  have  had  a  verdict,  he  will  get  the  damages 
which  you  may  now  find  him  entitled  to." 

The  rest  of  the  charge  was  taken  up  in  stating  to  the 
jury  the  facts  of  the  case  as  they  appeared  in  the  evidence, 
with  a  view  to  the  ^question  of  damages  which  the  jury 
were  to  assess. 

The  exceptions  to  the  charge  were  :  (1)  That  the  jury 
should  not  have  been  told  to  take  into  consideration  the 
nieans  by  which  the  defendant  got  knowledge  of  the  mort- 
gage so  as  to  guide  them  in  mitigation  of  damages,  that 
is,  by  the  County  Court  Clerk  having  called  out  that  the 
document  was  a  chattel  mortgage,  and  that  the  defendant's 
clerk  had  noted  down  just  what  the  County  Court  clerk 
had  described  it  to  be.  (2)  The  jury  should  have  been 
told  that  in  the  action,  even  if  the  plaintiff  failed  to  prove 
special  damage,  they  were  bound,  the  libel  being  proved, 
to  give  at  least  nominal  if  not  general  damages,  for  the 
plaintiff  is  not  bound  to  prove  special  damage. 

The  notes  shew  the  learned  Queen's  Counsel  to  this 
second  objection  said : 

"  That  is  just  what  the  statute  says  I  should  not  do.  In 
regard  to  the  surroundings  under  which  the  libel  is  pub- 
lished it  is  also  a  matter  for  the  jury  to  take  them  into 
consideration." 

There  is  nothing  to  object  to  under  the  first  exception 
taken  to  the  charge.  If  damages  had  to  be  assessed,  it  was 
necessary  the  jury  should  assess  them  upon  the  particular 
facts  of  the  evidence. 

If  the  defendant's  clerk  had  wilfully,  to  injure  the  plain- 
tiff", put  down  that  which  was  libellous  as  the  information 
he  had  received  from  the  County  Court  Clerk,  when  it 
was  not  that  which  was  told  to  him,  the  measure  of  damage 
would  be  quite  different  from  that  which  would  be  given 
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if  the  defendant's  clerk  had  noted  down  just  what  he  had 
been  told  by  the  County  Court  Clerk,  but  told  erroneously, 
the  defendant's  clerk  believing  that  which  he  was  told  to 
be  the  truth. 

As  to  the  second  objection,  it  will  not  be  disputed  that 
if  a  libel  be  proved  the  plaintiff  is  entitled  to  have  damages 
assessed  to  him,  although  he  may  have  failed  to  prove  the 
special  damage  he  has  laid.  The  statement  of  claim,  assum- 
ing it  to  be  a  libel,  and  it  may  be  libellous,  did  not  require 
special  damage  to  support  it. 

The  plaintiff,  I  understand,  claims  special  as  well  as 
general  damage  by  reason  of  the  publication ;  general 
damage  done  to  his  credit,  and  special  damage  because  his 
reputation  in  his  business  was  impaired. 

It  appears  the  plaintiff's  credit  was  not  in  fact  injured, 
for  the  only  persons  he  called  to  prove  that  ground  of 
damage  said  they  did  not  refuse  him  credit  in  consequence 
•of  the  publication,  and  it  appeared  that  most  of  the  credit 
they  had  given  to  him  was  after  the  publication.  If  so, 
there  was  no  claim  proved  for  either  special  or  general 
damage.  The  plaintiff's  counsel  at  the  trial  admitted 
"  that  if  the  publication  of  the  alleged  libel  were  correct 
without  any  mistake  at  all,  and  it  injured  the  credit  of 
the  plaintiff,  that  the  plaintiff  could  not  sustain  an  action  ; 
that  is,  he  admitted  the  publication,  but  for  the  mistake, 
was  a  privileged  communication,  and  it  is  certain  he  also 
;admitted  there  was  no  malice  on  the  part  of  the  defendant. 
If  then  the  cause  of  action  be  founded  upon  a  mere  mis- 
take on  the  part  of  the  defendant's  clerk,  which  he  was 
led  into  by  the  public  officer  who  gave  him  the  erroneous 
information,  and  if  that  mistake  was  corrected  by  the 
defendant  whenever  he  was  told  of  it,  and  if  the  credit  or 
the  business  reputation  of  the  plaintiff  was  not  in  fact 
injured,  what  damage  was  done  to  the  plaintiff  ?  The  jury 
say  none,  but  the  plaintiff's  counsel  contends  he  is  at  any 
rate  entitled  to  nominal  damages. 

I  think  it  has  been  decided  that  since  the  Judicature 
Act  the  plaintiff  is  not  as  of  course  entitled  to  nominal 
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damages,  unless  it  may  be  in  an  action  for  the  establish- 
ment of  a  right  of  way,  or  ferry,  or  the  like. 

That  is  not  the  case  here.  There  is  no  right  involved,, 
and  if  the  jury  find  no  damages  it  is  in  effect  a  verdict  for 
the  defendant  under  our  present  system. 

Under  the  former  law,  when  the  plaintiff  could  only 
recover  costs  when  he  recovered  damages,  the  Court  would 
enter  a  verdict  for  a  nominal  sum  when  it  was  manifest 
the  plaintiff  was  entitled  to  recover  some  damage  :  Feize 
V.  Thompson,  1  Taunt  121 ;  The  Queen  v.  Fall,  1  Q.  B. 
636  ;  Dods  v.  Evans,  15  C.  B.  N.  S.  at  p.  624. 

Applying  this  rule  in  the  strictest  form,  the  plaintiff  is 
not  entitled  to  nominal  damages,  even  if  the  publication' 
in  question  be  not  a  privileged  communication. 

The  evidence  was  that  the  defendant  was  acting  as  a 
mercantile  agency  house  for  certain  business  men,  and  he 
furnished  them  fortnightly  with  the  information  he  got 
at  the  public  office  of  bills  of  sale,  &;c.,  filed  or  appearing 
there. 

In  doing  so,  the  defendant,  so  far  as  the  plaintiff  is  con- 
cerned, communicated  the  information  to  upwards  of  thirty 
business  men,  with  none  of  whom  the  plaintiff  had  any 
business  dealings,  excepting  with  one  or  two  of  them.  Is 
that  a  privileged  communication  ?  It  is  not  necessary  to 
say  whether  the  circular  is  a  libel  or  not,  as  it  was  treated 
as  a  libel  at  the  trial.  I  may  say,  however,  that  to  write 
of  another  he  has  made  a  chattel  mortgage  on  his  property, 
when  he  has  only  assigned  a  chattel  mortgage  which  he 
held  over  the  property  of  another,  even  although  he  has 
guaranteed  to  his  assignee  the  payment  of  that  mortgage, 
is  or  may  be  libellous. 

The  case  of  Shepheard  v.  Whitaker,  L.  R.  10  C.  P.  502,  is 
a  case  somewhat  like  the  present  case. 

In  that  case  the  proprietor  of  a  periodical  publication 
circulating  among  booksellers  and  stationers,  by  mistake 
in  the  arrangement  of  the  London  Gazette  announcements, 
inserted  the  name  of  the  plaintiff's  firm,  who  were  stationers, 
under  the  head, First  Meetings  under  Bankruptcy  Act," 
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instead  of  under  "  Dissolution  o£  Partnerships."  The  blun- 
der was  explained  by  a  circular  sent  to  about  4,000  o£  the 
trade.  Held  to  be  a  libel.  There  it  was  the  defendant's  own 
mistake :  here  it  was  in  consequence  of  the  mistake  of 
the  Clerk  of  the  County  Court. 

In  Blahe  v.  Stevens,  4  F.  &  F.  232,  the  defendant,  in  a 
work  on  the  Law  of  Attorneys,  having  referred  to  a  case  in 
which  the  plaintiff  was  said  to  have  been  struck  off  the 
roll,  when,  by  the  report  of  the  case,  he  had  been  suspended 
for  two  years,  held,  he  was  answerable  for  the  libel. 

In  Tompson  v.  Dashwood,  11  Q.  B.  D.  43,  the  defendant 
wrote  a  letter  containing  defamatory  statements  of  the 
-plaintiff,  and  beginning  "  Dear  Colonel  Wood,"  which  was 
-a  privileged  communication  to  Colonel  Wood.  By  mistake 
•the  defendant  placed  the  letter  in  an  envelope  directed  to 
.another  person,  who  received  and  read  it.  Held,  that  as 
the  letter  was  privileged  to  Colonel  Wood,  the  mistake  in 
;  sending  it  to  another  was  also  privileged  in  the  absence  of 
malice.  See,  also,  another  case,  in  which  the  party  was 
led  into  making  a  mis-statement  to  the  prejudice  of  the 
plaintiff  by  the  mistake  of  another  :  Brett  v.  Watson,  20 
W.  R.  723. 

In  Goldstein  v.  Foss,  6  B.  &  C.  154,  affirmed  in  the  Exch. 
'Oh.  4  Bing.  489,  a  letter  written  to  the  members  of  a 
"ociety  that  the  plaintiff  was  an  improper  person  to  be 
-admitted  a  member  of  the  society,  innuendo,  that  he  was 
a  swindler,  Held,  the  action  would  have  been  maintain- 
able if  the  innuendo  had  been  sufficiently  connected  with 
the  introductory  averment. 

A  privileged  communication  is  said  to  be  the  communi- 
•  cation  "  by  a  person  who  is  so  situated  that  it  becomes 
right  in  the  interests  of  society  that  he  should  tell  to  a 
third  person  certain  facts,  and,  if  bond  fide  and  without 
malice,  does  tell  them,"  per  Blackburn,  J.,  in  Davies  v. 
■Snead,  L.  K  5  Q.  B.  at  p.  611,  referred  to  in  Waller  v. 
Loch,  7  Q.  B.  D.  at  pp.  621,  622.  And  in  Harrison  v. 
Bush,  5  E.  &  B.  at  p.  348,  Lord  Campbell,  C.  J.,  said :  "  A 
-communication  made  bond  fide  upon  any  subject  matter  in 
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which  the  party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty,  is  privileged  if  made  to 
a  person  having  a  corresponding  interest  or  duty,  although 
it  contain  criminatory  matter  which,  without  this  privi- 
lege, would  be  slanderous  and  actionable." 

I  do  not  see  any  objection  to  a  mercantile  agency  pro- 
curing  certain  information  which  it  communicates  to  those 
who  apply  for  it  respecting  the  financial  condition  of  the 
person  enquired  about  by  one  having  an  interest  to  pro- 
cure such  information,  or  representing  that  he  has  such  an. 
interest.  If  that  can  lawfully  be  done,  is  there  any 
difference  in  substance  between  such  a  case  and  that  of  the- 
defendant  who  sent  circulars  to  his  different  employers  or 
customers  containing  the  like  information  which  is  given 
by  the  mercantile  agencies,  the  customers  requiring  the 
defendant  to  make  that  communication  fortnightly  ? 

In  the  one  case  particular  enquiries  are  made  from  time 
to  time  by  those  who  are  interested  in  making  them ;  in 
the  other  a  geneial  stock  of  information  is  supplied  at 
regular  periods  to  business  men  "  of  all  specially  indorsed 
writs  issued,  judgments  entered,  and  bills  of  sale  and 
chattel  mortgages  filed,  in  the  several  public  ofiices  in  the 
county  of  Renfrew,"  against  every  body. 

In  such  case  the  affairs  of  all  such  persons  are  made- 
known  to  the  customers  of  the  defendant  although  they 
may  be  in  no  way  interested  in  one  half,  or  it  may  be  in 
any  one,  of  the  persons  whose  affairs  are  so  disclosed  to 
them,  and  made  known  by  a  person  who  has  no  interest 
in  such  persons,  or  in  those  to  whom  he  makes  the  com- 
munication further  than  the  profit  he  derives  from  the 
business  he  does  in  making,  or  the  profit  he  derives  from 
the  fact  of  giving  the  information. 

It  is  very  true  the  truth  of  the  publication  would  be  a 
defence  if  pleaded,  but  here  the  truth  could  not  be  pleaded,, 
because  the  information  he  gave  was  not  the  truth.  It 
was,  by  a  mistake,  although  not  on  his  part,  incorrect  and 
misleading,  and  injurious  to  the  plaintiff,  and  the  defen- 
dant can  have  no  further  defence  than  that  he  was  privi- 
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leged  in  making  the  publication.  But  was  lie  privileged 
when  the  information  was  incorrect,  and  when  he  had  no 
interest  or  duty  but  that  arising  from  his  own  personal 
gain  by  making  such  publication,  either  in  or  to  himself, 
or  in  or  to  his  customers  ?    1  am  of  opinion  he  had  not. 

A  circular  of  this  kind  is  not  a  confidential  communica- 
tion :  Getting  v.  Foss,  3  C.  &  P.  160.  A  communication 
which  is  a  slander  is  not  privileged  by  the  speaker  saying 
he  speaks  in  confidence,  when  there  is  no  interest  or  duty 
to  speak :  Ficton  v.  Jackman,  4  C.  &  P.  257  ;  Folkarcl  on 
Law  of  Libel  and  Slander,  289 ;  Odger  on  Law  of  Libel 
and  Slander,  212. 

In  Bennett  v.  Deacon,  2  C.  B.  628,  the  Court  was  equally 
divided  whether  a  statement  voluntarily  made  by  one  to  a 
tradesman  not  to  trust  another  was  a  privileged  communi- 
cation. Tindal,  C.  J.,  and  Erie,  J.,  were  of  opinion  that  it 
w^as,  Coltman,  and  Cresswell,  JJ.,  that  it  was  not. 

The  difference  between  such  cases  and  the  present  is, 
that  the  communication  complained  of  in  this  action  is  to 
many  persons  between  whom  and  the  plaintiff*  there  is  no 
dealing  or  privity  whatever,  and  the  more  numerous  the 
defendants  customers  are  the  more  is  the  plaintiff  need- 
lessly and  mischievously  harmed.  I  am  of  opinion  the 
communication  to  all  the  subscribers  of  the  defendant's 
ciicular,  on  the  facts  stated,  was  not  privileged  ;  but  not- 
withstanding that,  I  am  of  opinion  the  plaintiff  is  not 
entitled  to  have  the  verdict  entered  for  him,  because  the 
jury  found  that  even  if  the  communication  ^vere  not 
privileged,  that  is,  assuming  the  communication  to  be  a 
libel,  the  plaintiff*  had  sustained  no  damage,  and  the  verdict 
should  not  be  entered  for  merely  nominal  damages.  It  w^ould 
have  been  better  if  the  plaintiff*  had  been  contented  with 
the  prompt  and  full  correction  of  the  mistake  which  was 
made,  particularly  when  it  had  happened  from  no  fault  of 
the  defendant. 

Armour,  J. — The  learned  Queen's  Counsel  seems  to 
have  directed  the  jury  solely  with  a  view  to  the  actual 
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damages  alleged  to  have  been  sustained  by  the  plaintiff 
from  the  publication  of  the  alleged  libel.  The  following 
paragraph  of  his  charge  seems  to  indicate  this  :  "  Now,  as 
I  said  before,  the  subject  of  damages  is  wholly  in  your 
hands,  and  it  is  for  you  to  say  whether,  having  heard  all 
the  evidence,  the  plaintiff  has  sustained  any  damages.  If 
you  think  he  has  sustained  any  damages,  in  consequence  o£ 
the  issue  of  this,  say  so ;  but  you  may  look  at  it  and  take 
into  consideration  the  whole  of  the  circumstances  under 
which  it  was  prepared  and  under  which  it  was  issued,  and 
say  what  damages,  if  any,  you  will  allow  the  plaintiff.  If 
you  allow  any  damages  it  will  be  entered,  and  it  will  be 
open  for  plaintiff  to  move  at  the  Court  in  Toronto  to  have 
a  verdict  entered  for  him  for  the  amount  which  you  assess, 
if  you  assess  any.  You  can  find  any  verdict  you  like,  but 
all  I  ask  you  to  do,  without  taking  away  your  right  to  do 
as  you  please,  is  to  say  what  damages,  if  any,  under  all  the 
circumstances,  you  find  the  plaintiff  justly  entitled  to.  If 
you  think  he  is  not  entitled  to  any,  say  so.  If  you  think 
he  is  entitled  to  some,  say  so ;  but  then  the  damages  should 
be  because  of  the  publication  of  this  book  and  the  injury 
which  has  resulted  to  the  plaintiff  from  the  publication  of 
it." 

The  defendant's  counsel  objected  to  the  learned  Queen's 
Counsel's  charge  as  follows :  "  In  a  case  of  libel  the 
moment  it  is  proven  to  have  been  written  and  published 
the  jury  then  are  bound  to  give  a  judgment  for  nominal 
damages,  because  in  a  case  of  libel  we  are  not  compelled  to 
prove  special  damages  ; "  in  answer  to  which  the  learned 
Queen's  Counsel  said,  "That  is  just  what  the  statute  says  I 
shall  not  do." 

I  think  that  the  learned  Queen's  Counsel  should  have 
told  the  jury  that  if  they  found  that  the  circular  was  libel- 
lous, and  that  it  was  published  by  the  defendant,  they 
might  give  nominal  damages,  although  the  plaintiff  suffered 
no  actual  damage. 

I  think,  also,  that  the  learned  Queen's  Counsel  was 
wrong  in  ruling  that  the  publication  was  privileged. 
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I  do  not  think  we  ought  to  grant  a  new  trial  merely  for 
nominal  damages.  I  think  our  best  course  is,  to  dismiss 
this  motion  and  the  action,  without  costs. 

O'Connor,  J.,  not  having  been  present  during  the  argu- 
ment, took  no  part  in  the  judgment. 


Letting  of  chattel  for  hire — Implied  warranty  of  fitness — Negligence. 

Plaintiff  sued  the  defendants  for  the  value  of  a  portable  engine  and  boiler 
which  had  been  hired  by  the  defendants,  and  which  boiler  had  exploded 
when  in  their  possession  immediately  after  they  had  begun  to  use  it, 
and  while  in  charge  of  a  competent  engineer. 

Held,  that  as  the  lessor  of  a  chattel  for  hire  impliedly  warrants  that  it 
is  reasonablj'-  fit  for  the  purpose  for  which  it  is  let,  the  plaintiff,  in  the 
absence  of  negligence  on  the  part  of  the  defendants,  could  not  recover. 

Per  Armour,  J. — The  plaintiff  was  bound  to  establish  beyond  reasonable 
doubt  that  the  defendants  were  guilty  of  negligence,  and  that  suchJ 
negligence  caused  the  explosion  and  destruction  of  the  boiler  and  engine/ 
and  the  negligence  required  to  be  established  was  ordinary  negligence, 
for  the  hirer  of  a  chattel  is  required  to  use  no  more  than  that  degree  of 
diligence  which  prudent  men  use,  that  is,  which  the  generality  of  men 
use  in  keeping  their  own  goods  of  the  same  kind. 

The  explosion  and  destruction  of  the  engine  and  boiler  not  being  legally 
attributable  to  the  negligence  of  the  defendants,  they  were  relieved 
from  the  performance  of  their  promise  to  return  them,  and  the  con- 
tract of  hiring  was  dissolved. 

Statement  of  Claim  : 

(1)  That  on  3rd  February,  1885,  plaintiff  was  the  owner 
of  a  portable  steam  engine  and  boiler,  which  on  that  day 
he  leased  to  the  defendants  for  a  term  of  100  days  for  the 
consideration  of  $100,  to  be  paid  by  defendants.  (2)  That 
defendants  also  agreed  to  return  said  portable  steam  engine 
and  boiler  at  the  end  of  said  term  in  good  order.  (3)  That 
82 — vol.  X  O.K. 
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defendants  took  possession  of  said  steam  engine  and  boiler 
and  kept  it  during  said  term  of  100  days.  (4)  That  defend- 
ants, by  their  gross  negligence  and  want  of  reasonable  and 
ordinary  skill,  caused  said  boiler  to  explode,  whereby  said 
engine  and  boiler  were  utterly  destroyed  and  made  value- 
less to  the  plaintiff.  (5)  That  defendants  had  not  returned 
said  portable  steam  engine  and  boiler  to  plaintiff,  nor  paid 
said  sum  of  $100,  and  plaintiff  claimed  to  be  paid  the 
sum  of  $575,  being  the  said  sum  of  $100  and  the  value 
of  said  engine  and  boiler  amounting  to  $475. 
Defence : 

Denial  of  allegations  contained  in  1st,  2nd,  Srd,  and  4th 
paragraphs  of  plaintiff s  statement,  alleging  that  said  port- 
able engine  and  boiler  were  never  leased  by  them  from 
plaintiff,  nor  did  they  ever  have  or  keep  said  engine  and 
boiler  in  their  possession,  or  under  their  control ;  nor 
did  they  ever  agree  to  return  same  to  plaintiff  in  good 
order,  or  otherwise  ;  and  the  explosion  of  said  boiler  was 
not  caused  by  or  through  the  negligence  and  want  of 
reasonable  and  ordinary  skill  on  their  part ;  and  further, 
that  at  the  time  of  the  alleged  leasing  by  plaintiff  to  defen- 
dants of  said  engine  and  boiler,  said  boiler  was  defective 
and  out  of  repair,  and  was  not  fit  for  the  purpose  for 
which  it  was  intended,  and  by  reason  of  such  defects  and 
want  of  repair  said  boiler  was  caused  to  explode,  and  not 
by  reason  of  any  negligence  or  want  of  ordinary  skill  on 
the  part  of  defendants. 

Issue. 

The  cause  was  tried  at  the  last  Peterborough  sittings  of 
this  Court,  by  O'Connor,  J.,  without  a  jury. 

It  appeared  that  one  Dafoe  had  purchased  in  1880  a 
steam  thresher,  consisting  of  the  engine  and  boiler  in 
question  and  a  threshing  machine,  from  the  Joseph  Hall 
Manufacturing  Company.  He  had  used  it  for  three  sea- 
sons, and  had  let  the  engine  and  boiler  to  different  persons 
at  different  times,  but  during  the  last  season,  before  he 
he  sold  it,  he  had  not  used  it,  and  it  had  never  been  kept 
under  cover.    He  said  it  was  in  good  order  as  far  as  he 


X.] 


REYNOLDS  V.  ROXBURGH. 


651 


knew,  but  he  had  never  run  it,  and  had  no  experience  in 
running  an  engine.  He  said  it  was  fitted  with  a  safet}' 
valve,  steam  guage,  cocks  for  testing  the  steam,  and  all  the 
necessary  requirements  for  an  engine  for  that  purpose.  In 
January,  1885,  Dafoe  sold  the  engine  and  boiler  to  plaintiff, 
and  plaintiff  immediately  let  the  engine  and  boiler  to 
defendants  for  one  hundred  days  at  one  hundred  dollars,, 
to  be  returned  in  the  same  condition  as  they  received  it, 
and  on  2nd  February,  1885,  delivered  it  to  them  at  Nor- 
wood. The  machinery  was  all  right  on  the  engine,  only 
just  the  wheels  taken  off  and  set  on  the  sleigh.  Two 
brothers  named  Forner  were  sawing  for  the  defendants  in 
a  wood  shed  about  four  miles  from  Norwood  with  an 
engine  and  boiler  of  insufiicient  power  to  do  the  work  they 
required  to  do,  and  defendants  hired  this  engine  and  boiler 
to  be  used,  as  the  plaintiff  knew,  by  the  Forners  as  an 
auxiliary  engine  and  boiler  to  the  one  they  were  then  run- 
ning, and  it  was  taken  to  the  woods  and  set  up  along  with 
the  other  engine  and  boiler.  Plaintiff  knew  that  the  engine 
and  boiler  had  not  been  used  for  about  a  year,  but  it  did 
not  appear  that  he  communicated  this  fact  to  the  defend- 
ants, nor  that  they  or  the  Forners  knew  it.  On  a  Monday 
morning  the  Forners  started  steam  in  the  boiler,  and  had 
the  engine  running  during  the  day  trying  to  adjust  it  with 
the  other  engine  so  as  to  run  them  together,  and  on  Tues- 
day morning,  in  trying  to  get  up  steam,  the  boiler  exploded, 
killing  a  man  named  Black  and  severely  injuring  one  of 
the  Forners,  and  completely  destroying  the  engine  and 
boiler. 

Robert  Small,  a  son  of  Alexander  Small,  was  called  for 
plaintiff,  and  said  that  he  was  there  on  the  Monday :  that 
he  saw  110  lbs.  of  steam  on,  that  he  read  it  on  the  guage  : 
that  he  saw  the  weight  on  the  safety  valve,  it  was  at  the 
end  of  the  bar  and  tied  on  with  a  leather  string:  that  there 
was  no  steam  escaping  from  the  safety  valve ;  he  said  he 
heard  his  father  say  that  if  they  started  to  saw  with  the 
two  engines  they  had  equal  to  210  lbs.,  110  lbs.  on  the  one 
and  1 00  on  the  other :  that  they  did  not  start  to  saw 
while  he  was  there. 
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John  Patterson  was  called  for  plaintiff  and  said  he  was 
there  on  the  Monday,  and  that  he  noticed  the  ball  on  the 
end  of  the  safety  valve  bar.  Luke  Cooper  was  also  called 
for  the  plaintiff  and  said  that  they  had  on  120  lbs.  of  steam 
on  the  Monday  night :  that  he  saw  it  on  the  gauge.  The 
water  was  left  in  the  boiler  over  night  and  the  fire  was 
allowed  to  go  out,  and  it  was  a  very  cold  night.  The  only 
witness  called  by  the  plaintiff  when  the  explosion  took 
place  was  Luke  Cooper,  who  said  that  he  got  there  about 
7  a.  m.  and  that  they  fired  from  half  past  six  until  half 
past  nine,  the  time  of  the  explosion :  that  they  kept  all 
the  fire  they  could  trying  to  raise  steam  :  that  they  could 
not  get  up  steam  :  that  they  got  between  60  and  70  lbs. 

The  witnesses  Robert  Small,  John  Patterson,  and  Luke 
Cooper  knew  nothing  about  engines  or  boilers.  Alexander 
Small  was  called  for  defendants  and  said  that  he  was  there 
on  the  Monday  afternoon :  he  said  there  were  110  lbs.  on 
both  boilers,  but  it  might  have  been  105  lbs.,  55  lbs.  on 
one  and  50  lbs.  on  the  other :  that  he  did  not  see  it  any 
higher,  and  that  his  son  must  have  been  mistaken  in  saying 
that  he  said  it  was  210  lbs. :  that  he  saw  by  the  guage 
that  there  were  five  pounds  more  on  one  than  on  the  other : 
that  Joseph  Forner  told  him  he  intended  to  make  them  at 
two  eighty s. 

Robert  Ferguson,  one  of  the  defendants,  said  he  was 
there  for  ten  to  fifteen  minutes  before  the  explosion  and 
till  the  explosion :  that  there  were  from  40  to  60  lbs.  of 
steam  on  ;  he  would  not  say  for  certain  for  a  few  pounds 
either  way  :  that  the  ball  was  on  the  centre  of  the  safety 
valve  :  that  he  looked  at  it,  and  was  positive  about  it :  that 
he  remembered  it  as  well  as  if  it  was  yesterday  :  that  there 
was  a  water  gauge  on  the  boiler  at  the  time  of  the  ex- 
plosion :  that  he  was  not  looking  at  it  at  the  moment,  but 
five  minutes  before  he  was,  and  he  also  tried  one  of  the 
coolers,  and  the  glass  gauge  was  certainly  half  full  of  water* 
and  there  was  water  in  the  boiler. 

Joseph  Forner,  called  for  defendants,  said  that  he  had 
been  working  with  engines  about  twelve  years,  and  had 
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them  under  his  charge  for  eight  years  :  that  he  was  in 
charge  of  the  boiler  at  the  time  of  the  explosion :  that 
there  was  a  glass  water  gauge  on  it  at  the  time  :  that  they 
turned  the  water  out  of  it  the  night  before  so  that  it  would 
not  freeze,  and  that  it  was  turned  on  again  in  the  morning, 
and  that  there  were  between  two  and  three  inches  of 
water  in  the  water  guage  at  the  time  of  the  explosion : 
that  at  the  time  of  the  explosion  he  was  looking  at  it  and 
at  the  steam  guage,  and  that  there  was  about  60  lbs.  of 
pressure  on  by  the  steam  guage,  and  that  they  intended  to 
run  with  about  80  lbs  on  each  engine :  that  he  never  had 
anything  like  110  lbs  on  this  boiler:  that  the  ball  when 
the  steam  was  up  was  never  out  farther  than  the  farthest 
notch  :  that  he  had  it  blowing  off  freely  at  thirty  pounds 
in  the  guage  at  the  first  notch:  that  the  safety  valve 
allowed  the  steam  to  escape  with  30  lbs  :  that  the  ball 
was  about  the  centre  of  the  lever,  and  with  the  ball  there 
it  should  escape  at  60  lbs  :  that  the  boiler  was  calculated 
to  carry  the  ball  out  to  the  end :  that  it  should  be  safe 
with  the  ball  at  the  end :  that  the  night  before  there  was 
a  little  over  100  lbs  on  the  two :  that  he  had  the  safety 
valve  blowing  out  freely  at  80  lbs  when  the  ball  was  at 
the  first  notch  :  that  he  loosened  the  valve  in  the  morninof: 
that  it  was  in  the  middle  of  the  lever :  that  he  was  quite 
positive  it  was  not  further  out :  that  it  was  not  tied  with 
a  string. 

Edward  Forner,  calledi  for  defendants,  said  that  his 
brother  Joseph  had  charge  of  this  boiler  :  that  he  was  there 
on  both  days  :  that  on  Monday  the  highest  pressure  was 
110  to  115  lbs.  on  both  boilers  :  that  the  ball  on  the  end  of 
the  governor  bar  was  tied  with  a  leather  string  :  that  they 
started  a  fire  about  seven  the  morning  of  the  explosion, 
and  the  explosion  took  place  about  8:30  a.  m. :  that  there 
was  nothing  extraordinary  in  it  taking  that  length  of  time 
at  that  season  of  the  year  to  fire  up  :  that  there  was  plenty 
'  of  water  in  the  boiler :  that  the  ball  was  resting  in  the 
centre  of  the  safety  valve  bar :  that  he  was  quite  positive 
this  ball  was  not  tied  with  a  string,  and  that  Robert  Small 
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must  have  been  mistaken  in  thinking  that  this  ball  was 
tied  with  a  string :  that  everything  was  in  good  order  in 
the  morning  except  the  trycocks,  and  they  were  always 
frozen  in  the  morning,  and  that  they  were  thawed  out 
before  they  fired  up  :  that  they  had  about  40  or  50  lbs,  of 
steam  on  that  morning. 

Charles  Fa  v^als,  called  for  the  plaintiff,  said  that  he  had 
run  this  engine  for  three  seasons  :  that  it  generally  had  on 
from  60  to  110  lbs.:  that  he  considered  it  was  safe  at  110 : 
that  at  that  pressure  the  ball  would  rest  about  the  centre  : 
that  he  would  not  consider  it  safe  with  the  ball  at  the 
outer  end. 

William  Foster,  called  for  the  plaintiff,  said  that  in  order 
to  have  the  safety  valve  where  it  would  be  really  safe  he 
thought  that  with  the  weight  on  the  end  that  would  be  as 
far  as  it  would  be  safe  :  that  the  boiler  ought  to  be  per- 
fectly safe  with  the  ball  at  the  outer  end  of  the  lever  :  that 
he  would  put  on  a  pressure  of  70  to  80  lbs. 

William  H.  Law,  called  for  the  plaintiff,  said  that  from 
the  dimensions  of  the  boiler  and  the  thickness  of  the  plate, 
he  should  say  80  pounds  was  all  she  should  carry. 

Dafoe  said  the  boiler  was  made  for  a  pressure  from  60  to 
100  or  110  lbs.,  but  he  thought  110  lbs.  was  about  the 
highest :  that  he  thought  that  at  110  lbs.  the  ball  would 
be  on  the  centre  notch. 

Evidence  was  given  to  shew  that  in  starting  a  new 
boiler  or  one  that  had  not  been  used  for  sometime,  the 
steam  guage  and  safety  valve  ought  to  be  tested  to  see 
whether  they  accurately  denoted  the  pressure  of  steam, 
and  this  was  not  done. 

Evidence  was  given  on  both  sides  as  to  the  quality  of 
iron  used  in  the  construction  of  this  boiler,  as  to  its  being 
of  sufficient  thickness,  as  to  the  sufficiency  of  the  bolts,  as 
to  the  screws  being  sufficiently  threaded,  as  to  the  bolts 
being  sufficiently  riveted,  as  to  the  condition  of  the  boiler, 
as  to  its  being  deteriorated,  and  as  to  its  being  crusted, 
and  as  to  the  sufficiency  of  its  construction. 
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A  calculation  was  also  made  by  Mr.  Low  to  show  the 
pressure  that  must  have  been  exerted  to  throw  the  explo- 
ded boiler  the  distance  it  was  thrown  about  80  or  90  feet. 
Mr.  Low  said  he  could  not  tell  for  certain  what  caused  the 
explosion,  and  no  witness  ventured  to  state  what  caused  it, 
except  the  general  cause,  over-pressure. 

The  learned  Judge  gave  judgment  for  the  plaintiff  for 
$345  damages  and  costs  of  suit. 

January  12,  1886,  Nesbitt,  {Edmison  with  him),  moved 
to  set  aside  the  judgment  and  to  enter  it  for  the  defen- 
dants, or  for  a  new  trial,  on  the  grounds,  (1)  That  the 
judgment  was  not  warranted  by  the  evidence.  (2)  That 
it  was  against  the  weight  of  evidence.  (3)  For  the  im- 
proper reception  of  evidence.  (4)  Discovery  of  fresh  evi- 
dence. 

D.  W.  Dumble  shewed  cause. 

February  13,  1886.    Armour,  J. — The  plaintiff*  was  ^ 
bound  to  establish  beyond  reasonable  doubt  that  the 
defendants  were  guilty  of  negligence,  and  that  such  neg- 
ligence caused  the  explosion  and  destruction  of  the  boiler^ 
and  engine,  and  the  negligence  required  to  be  established 
was  ordinary  negligence,  for  the  hirer  of  a  chattel  is 
required  to  use  no  more  than  that  degree  of  diligence 
which  prudent  men  use ;   that  is,  which  the  generality 
of  men  use  in  keeping  their  own  goods  of  the  same  kind.  | 
See  Jones  on  Bailments,  86;   Goggs  v.  Bernard,  ]  Sm. 
L.  C.  188 ;  Story  on  Bailments,  8th  ed.,  pp.  397-399. 

Adopting  this  rule,  then,  what  was  the  negligence  of 
the  defendants  which  caused  the  explosion  ?  Was  it  in 
having  an  incompetent  person  in  charge  of  the  engine 
and  boiler  ?  Joseph  Forner  was  proved  to  have  been 
in  charge,  and  he  showed  that  he  had  been  working  . 
with  engines  for  twelve  years,  and  had  had  them  in 
charge  eight  years,  and  no  evidence  was  adduced  to  show  ' 
that  he  was  incompetent,  or  that  he  was  not  possessed 
of  the  same  skill  as  is  possessed  by  hundreds  of  per- 


656  THE  ONTAEIO  REPORTS,  1886-  [VOL. 

sons  who  are  engaged  in  running  similar  engines,  and 
without  whose  services  such  engines  could  not  be  used 
for  the  benefit  of  the  public  to  the  extent  to  which  they 
are  now  used.  Besides,  no  evidence  was  adduced  to  shew 
that  the  incompetence  of  the  person  in  charge  caused 
the  explosion. 

The  learned  Judge  charged  the  defendants  with  neg- 
ligence, because  he  thought  that  they  ought  to  have  had 
the  steam  guage  and  safety  valve  tested  before  they 
commenced  to  run  the  engine,  to  see  if  they  accurately 
denoted  the  pressure  of  the  steam  upon  the  boiler;  but 
there  is  no  evidence  to  shew  that  the  neglect  of  this  test 
caused  the  explosion,  nor  to  shew  that  the  steam  guage 
and  safety  valve  did  not  accurately  denote  the  pressure 
of  steam  upon  the  boiler, 

But  was  it  the  duty  of  the  defendants  to  have  had  the\ 
steam  gauge  and  safety  valve  tested  before  commencing  to'' 
run  the  engine  ?  I  think  it  was  the  plaintiff's.  He  wasi 
letting  the  steam  engine  and  boiler  to  the  defendants  for 
hire,  and  it  was  his  duty  to  see  that  they  were  reasonably 
fit  for  the  purpose  for  which  they  were  let,  and  this  in- 
volved the  duty  of  seeing  that  the  steam  gauge  and  safety 
valve  accurately  denoted  the  pressure  of  the  steam  upon^ 
the  boiler,  and  not  having  done  so,  he  cannot  make  the 
defendants  liable  for  not  doing  what  it  was  his  duty  to  do. 
See  Hyman  v.  Nye,  6  Q.  B.  D.  685,  and  cases  there  cited  ; 
Chew  V.  Jones,  10  L.  T.  231 ;  Sutton  v.  Temple,  12  M.  & 
W.  52. 

It  was  suggested  that  the  boiler  having  stood  over  night, 
a  very  cold  night,  with  water  in  it,  might  have  been 
damaged  by  it,  but  there  was  no  proof  that  such  was  the 
case,  or  that  such  damage  caused  the  explosion. 

It  may  be  taken  as  proved  that  the  boiler  exploded  from 
over-pressure,  but  this  does  not  prove  that  such  over-pres- 
sure was  the  result  of  the  defendants'  negligence.  It  may 
just  as  well  have  arisen  from  the  boiler  being  gauged  by 
the  manufacturer  to  bear  a  higher  pressure  than  its  struc- 
ture  and   material   would  stand,  or  by  its  becoming 
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deteriorated  by  age  and  use,  and  thus  rendered  incapable 
of  standing  the  pressure  it  was  originally  gauged  to  stand. 

I  have  read  and  re-read  the  evidence,  and  I  am  unable 
to  point  out  any  evidence  shewing  that  the  defendants 
were,  beyond  reasonable  doubt,  guilty  of  negligence,  and 
that  such  negligence,  beyond  reasonable  doubt,  caused  the 
explosion  and  destruction  of  the  engine  and  boiler. 

The  explosion  and  destruction  of  the  engine  and  boiler 
not  being  legally  attributable  to  the  negligence  of  the 
defendants,  they  were  relieved  from  the  performance  of 
their  promise  to  return  them,  and  the  contract  of  hiring 
was  dissolved. 

"  It  may,  we  think,  be  safely  asserted  to  be  now  English' 
law  that  in  all  contracts  of  loan  of  chattels  or  bailments,  if 
the  performance  of  the  promise  of  the  borrower  or  bailee  to 
return  the  thing  lent  or  bailed  becomes  impossible  because 
it  has  perished^  this  responsibility  (if  not  arising  from  the 
fault  oi  the  borrower  or  bailee  from  some  ijsk  which  he 
has  taken  upon  himself)  excuses  the  borrgi^e^'  oi*  bailee 
from  the  performance  of  his  promise  to  re-deliver  the 
chattel:"  Taylor  \.  Caldwell,  3  B.  &  S.  at  p.  838.  See 
also  Chamberlain  v.  Trenouth,  23  C.  P.  497  ;  Bosiuell  v. 
Sutherland,  32  C.  P.  131,  S.  C.  8  A.  R  233. 

In  my  opinion  the  motion  must  prevail  and  the  action 
be  dismissed;  with  costs. 

Wilson,  C.  J. — The  question  is  whether  the  lessor  or 
hirer  of  the  steam  engine,  the  boiler  of  which  burst,  or  the 
lessee  of  it  is  answerable  for  the  injury  done  to  it. 

The  learned  Judge  said  the  lessee  should  have  tested  it 
before  raising  the  steam  in  it.  The  counsel  for  the  lessee 
contended  it  was  the  duty  of  the  lessor  to  deliver  a  sound, 
safe,  and  secure  article  to  the  lessee. 

In  Blakernore  v.  The  Bristol  and  Exeter  R.  W.  Co.,  8, 
E.  &  B.  1035,  the  rule  seems  to  be  that  if  a  company  set 
up  a  crane  for  the  moving  of  heavy  goods  on  to  or  off  their 
trucks,  and  suffer  it  to  be  used  by  all  those  who  find  it 
necessary  to  use  it  for  such  pui'pose,  it  was  properly  found 
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the  company  had  held  out  to  the  public  the  crane  might 
be  used  for  such  purpose ;  and  that  the  company  allowing 
the  crane  to  be  used  by  the  deceased  were  answerable  for 
injury  done  to  him  by  the  breaking  of  the  hoisting  chain, 
they  knowing  it  to  be  too  weak  and  quite  unfit  to  be  used 
for  the  raising  of  such  heavy  weights.  The  duty  of  the  com- 
pany was  not  to  conceal  from  the  borrower  these  defects, 
which  were  known  to  them  and  which  made  it  perilous 
or  unprofitable  to  be  used. 

A  gratuitous  lender  of  an  article  is  not  liable  for  injury 
to  the  borrower  or  his  servant,  while  using  it,  by  reason  of 
its  defective  state,  if  the  lender  was  not  aware  of  it; 
McCarthy  v.  Young,  6  H.  &  N.  829. 

An  action  will  lie  against  a  person  who  sent  a  girl,  of  the 
age  of  about  fourteen,  to  the  house  to  get  his  gun,  and  with 
a  message  to  one  Leman  in  the  house  to  take  the  priming 
out,  and  to  give  the  girl  the  gun.  It  was  alleged  the  girl 
was  too  young  and  unfit  to  be  entrusted  with  it.  It  was 
loaded.  The  girl  in  play  drew  the  trigger  while  presenting 
it  at  a  child  of  about  eight ;  it  went  off  and  knocked  out 
his  right  eye  and  two  of  his  teeth :  Dixon  v.  Beil,  5  M.  & 
S.  198. 

I  assume,  if  an  adult  with  a  knowledge  of  the  danger  of 
loaded  fire  arms,  were  to  borrow  a  gun  from  the  owner 
which  happend  to  the  knowledge  of  the  lender  to  be 
loaded — but  which  fact  he  did  not  communicate  to  the 
borrower — and  the  borrower  not  knowing  whether  it  was 
loaded  or  not,  used  it  in  a  manner  as  if  it  were  not  loaded, 
and  it  went  off  and  did  him  harm,  he  could  not  maintain 
an  action  against  the  lender,  because  he  did  not  tell  him 
it  was  loaded. 

In  Blakemore  v.  The  Bristol  and  Exeter  R.  W.  Co.,  8  E. 
&  B.  1035,  before  mentioned,  Coleridge,  J.,  in  giving  the 
judgment  of  the  Court,  said,  at  p.  1050  :  "  The  lender  must 
be  taken  to  lend  for  the  purpose  of  a  beneficial  use  by  the 
borrower.  The  borrower,  therefore,  is  not  responsible  for 
reasonable  wear  and  tear,  but  he  is  for  negligence,  for  mis- 
use, for  gross  want  of  skill — above  all,  for  anything  which 
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may  be  called  legal  fraud,  So,  on  the  other  hand,  as  the 
lender  lends  for  beneficial  use,  he  must  be  responsible  for 
defects  in  the  chattel  with  reference  to  the  use  for  which 
he  knows  the  loan  is  accepted,  of  which  he  is  aware,  and 
owing  to  which  the  borrower  is  injured.  Would  it  not  be 
monstrous  to  hold  that  if  the  owner  of  a  horse,  knowing  it 
to  be  vicious  and  unmanageable,  should  lend  it  to  one  who 
is  ignorant  of  its  bad  qualities,  and  conceals  them  from 
him,  and  the  rider,  using  ordinary  care  and  skill,  is  thrown 
from  it  and  injured,  he  should  not  be  responsible  ?  See  on 
this  last  illustration  Fowler  v.  LocJce,  L.  R.  7  C.  P.  272,  L. 
R.  10  C.  P.  90. 

Delivering  goods  of  a  dangerous  nature,  without  notice 
of  the  nature  of  the  goods  to  carry  is  liable  if  injury  hap- 
pen  to  the  carrier  by  reason  of  their  dangerous  nature  : 
Farrant  v.  Barnes,  11  C.  B.  N.  S.  553.  There  is  no  im- 
plied warranty  that  land  demised  is  fit  for  the  purpose  for 
which  it  is  taken :  Sutton  v.  Temple,  12  M.  &  W.  52. 

If  a  chattel  be  sold  for  a  particular  purpose  there  is  an 
implied  warranty  it  is  fit  for  that  purpose ;  otherwise,  if  the 
purchaser  takes  it  upon  his  own  judgment:  Brant  v. 
Eddington,  2  M.  &  G.,  279  ;  Stanton  v.  Richardson,  L.  R. 
9  C.  P.  390  ;  Francis  v.  Gochrell,  L.  R.  5,  Q.  B.  184. 

It  appears  to  me,  if  it  is  leased  or  let  on  hire  for  a  par- 
ticular purpose,  there  is  an  implied  warranty  that  it  is  fit 
for  that  purpose. 

I  agree  that  the  judgment  should  be  set  aside,  and  the 
action  be  dismissed,  with  costs. 

O'Connor,  J.,  not  having  been  present  during  the  argu- 
.ment,  took  no  part  in  the  judgment. 

Judgment  accordingly. 
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[QUEEN'S  BENCH  DIVISION.] 

Regina  V.  Fearman. 

Criminal  law — Larceny  under  the  ^''Indian  Act,  1880  "  43  Vic.  ch.  28^  sec.. 
66,  [D.) — Conviction. 

The  prisoner  was  indicted  for  larceny  under  the  Indian  Act  of  1880,  43 
Vic.  ch.  28,  sec.  66,  (D.),  and  was  convicted:  Held,  Wilson,  J.,  diss., 
that  he  ought  not  to  have  been  convicted,  because,  per  Armour,  J. ,  the 
wood,  the  subject  of  the  alleged  larceny,  was  not  in  the  absence  of  ~ 
satisfactory  information,  supported  by  affidavit,  **  seized  and  detained  as 
subject  to  forfeiture  "  under  the  Act ;  and  because,  per  O'Connor,  J.,  the 
affidavit  required  by  sec.  64,  had  not  been  made,  and  was  a  condition 
precedent  to  a  seizure. 

Per  Wilson,  C.  J. — Section  64  cannot  apply  to  trees  found  by  the  officer 
of  the  department  in  the  act  of  being  removed  from  the  lot  on  which 
they  have  been  wrongfully  cut,  or  where  there  can  be  no  doubt  they 
have  been  unlawfully  cut,  for  such  an  application  would  make  it  impos- 
sible to  effect  a  seizure  in  such  cases. 

This  was  a  prosecution  for  larceny  under  the  provisions 
of  the  "Indian  Act,  1880,"  43  Victoria,  ch.  28,  sees.  64  and 
66,  (D.) 

The  case  was  tried  at  the  last  Autumn  Assizes,  at  Brant- 
ford,  before  Cameron,  C.  J. 

The  prisoner  was  convicted,  but  the  learned  Chief  Justice 
reserved  a  case  for  the  opinion  of  this  Division  of  the  High 
Court,  on  certain  questions  founded  *on  objections  which 
had  been  urged  by  counsel  for  the  defence,  but  overruled 
at  the  time. 

The  evidcDce  shewed  that  a  quantity  of  wood  had  been, 
seized  on  behalf  of  the  Indian  Department,  which  had 
been  cut  on  Indian  lands.  The  bailiff  who  made  the  seizure 
took  the  wood  to  the  place  of  one  Johnson  for  safe-keeping, 
and  while  in  safe-keeping  the  wood  was  taken  away  by 
the  prisoner  and  several  other  persons,  and  disposed  of 
by  them.  The  wood  in  question  had  been  taken  from  a  lot 
located  to  an  Indian  woman,  and  taken  with  her  assent, 
and  she  was  to  be  interested  in  the  proceeds  of  the  sale. 

December  3,  1885.    E.  F.  B.  Johnston,  Deputy  Attorney- 
General,  appeared  f<jr  the  Crown. 
V.  McKenzie,  Q.  C,  contra. 
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February  IS,  1886.  Wilson,  C.  J. — The  prisoner  was 
<;harged  with  larceny  under  sec.  66  of  the  Indian  Act  of 
1880. 

It  is  provided  by  section  28  that  if  any  Indian,  without 
license  in  writing  from  the  Superintendent-General,  or  some 
person  deputed  by  him  for  that  purpose,  carts,  carries  away, 
or  removes  from  any  portion  of  the  reserve  of  his  land  for 
sale,  (and  not  for  the  immediate  use  of  himself  and  his 
family),  any  trees,  &c.  thereon  ...  he  shall  be  liable 
to  all  the  fines,  &c. 

That  section  I  understand  to  apply  to  any  Indian  cut- 
ting on  his  own  located  land,  trees,  &c.,  for  sale,  and  not 
for  the  immediate  use  of  his  family. 

If  that  be  so  the  license  from  the  Indian  woman  to  the 
prisoner  to  cut  the  trees  upon  her  located  land  would  not 
give  him  authority  to  cut  or  remove  the  same. 

The  Superintendent  -  General,  or  any  officer  or  agent 
authorized  by  him,  may  grant  license  to  cut  trees  on 
reserves  and  ungranted  Indian  lands :  sec.  56. 

If  the  trees,  fcc,  be  cut  without  authority,  the  person 
cutting  them,  or  who  assists,  fee,  shall  not  acquire  any 
right  to  the  same ;  or  if  the  same,  or  the  products  thereof, 
-cannot  be  found,  the  person  cutting  them,  &c.,  shall,  in  addi- 
tion to  the  loss  of  his  labour  and  disbursement,  forfeit  a 
sum  of  $3  for  every  tree  cut :  sec.  63. 

Then  by  section  64:  "Whenever  satisfactory  informa- 
ion,  supported  by  affidavit,  is  received  by  the  Superintend- 
ent-General, or  an}^  other  officer  or  agent  acting  under  him, 
that  any  trees  have  been  cut  without  authority  on  Indian 
lands,  and  describing  where  the  same,  or  the  logs,  timber? 
or  other  products  thereof  can  be  found,  the  Superintendent- 
Oeneral,  officer  or  agent,  may  seize  the  same  in  Her  Majes- 
ty's name  wherever  found,  and  place  the  same  under 
proper  custody  until  a  decision  can  be  had  in  the  matter 
from  competent  authority. 

The  seizure  made  in  this  case  was  made  without  affida- 
vit being  previously  made.  A  seizure  of  timber  may  be 
made  for  nonpayment  of  dues  under  section  60.  So  for 
trees,  &c.,  cut  without  authority  under  section  63. 


662 


THE  ONTARIO  REPORTS,  1886. 


I  do  not  think  section  64  requires  that  in  every  case 
of  seizure  of  trees,  &c.,  cut  without  authority,  there  must 
first  of  necessity  be  an  affidavit  made  of  the  fact  of  cut- 
ting before  the  seizure  can  be  made. 

The  section  has  reference  rather  to  a  seizure  under  ex- 
ceptional circumstances;  that  is,  although  the  trees,  logs,  or 
products  thereof  are  at  a  saw  mill  some  distance  away,  or 
in  a  lumber  yard,  having  been  bought  by  the  owner  of  the 
yard  in  good  faith,  or  in  the  form  of  lumber  being  used  in 
a  building  or  the  like ;  or  when  there  is  a  doubt  of  the 
identity  of  the  trees  or  their  products,  the  trees  or  their 
products  so  described  as  the  section  states,  may  never- 
theless be  seized,  as  the  section  says,  wherever  founds 
"  whenever  satisfactory  information,  supported  by  affi- 
davit, is  received  by  the  Superintendent-General,  or  any 
other  officer  or  agent  acting  under  him";  and  when 
seized  they  are  to  be  placed  "  under  proper  custody  until 
a  decision  can  be  had  in  the  matter  from  competent 
authority." 

That  enactment  cannot  apply  to  trees,  &;c.,  found  by  the 
agent  or  officer  of  the  department  in  the  act  of  being  re- 
moved from  the  lot  upon  which  they  have  been  wrongfully 
cut;  nor  to  any  case  where  there  can  be  no  doubt  the 
trees,  etc.,  have  been  unlawfully  cut.  If  the  enactment  be 
held  to  apply  to  every  case  of  unauthorized  cutting,  it  will 
be  impossible  to  make  a  seizure,  for  the  stuff  would  be  gone 
beyond  the  chance  of  discovery  if  the  satisfactory  informa- 
tion has  in  every  case  to  be  supported  by  an  affidavit  before 
the  seizure  is  made. 

The  affidavit  could  not,  in  most  cases,  be  drawn  at  all; 
and  if  drawn,  it  could  not  be  drawn  before  a  Justice  of 
the  Peace  or  other  competent  authority,  for  these  officers 
are  not  to  be  found  scattered  through  the  woods  to  meet 
such  an  emergency.  The  clause  cannot  apply  to  a  party 
taken  with  the  mainor. 

There  is  no  reason  to  doubt  that  the  trees,  or  their  pro- 
ducts, taken  in  this  case  by  the  officers  of  the  Indian 
Department  were  properly  taken  and  put  in  the  custody 
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of  Johnson,  and  that  the  prisoner  was  one  of  the  persons 
who  wrongfully  took  the  trees  or  their  products  out  of  the 
lawful  custody  of  Johnson. 

There  may  be  a  seizure  under  the  Act  without  an  affida- 
vit being  first  made  to  authorize  the  seizure.  The  person 
from  whom  the  trees,  &c.,  were  seized  may  give  notice 
within  a  month  from  that  time  that  he  claims  the  same. 
If  there  be  no  such  notice,  the  trees,  &c.,  are  condemned. 
If  notice  be  given  the  matter  may  be  tried  under  sec.  67, 
sub-sec.  2. 

The  trees,  &c.,  must  be  kept  in  proper  custody  until  a 
decision  is  had  upon  the  matter. 

The  trees,  &c.,  taken  in  this  case  were  taken  as  subject 
to  forfeiture  under  the  Act,  and  for  that  purpose  I  do  not, 
as  I  have  said,  think  it  was  necessary,  as  a  condition  pre- 
cedent, there  should  have  been  an  affidavit  made  to 
authorize  such  seizure. 

The  seizure  was  apparently  j  astified  under  the  Act.  The 
goods  were  properly  put  into  Johnson's  custody  until  it  could 
be  determined  whether  the  seizure  was  or  was  not  rightly 
made.  The  prisoner  had  the  right  to  have  his  claim  tried 
under  the  Act.  He  did  not  take  such  a  proceeding.  The 
officer  was  bound  to  keep  the  trees,  &c.,  for  one  month,, 
that  is,  for  so  long  as  the  prisoner  had  the  right  to  contest 
the  seizure.  While  he  had  the  trees,  &c.,  the  prisoner 
unlawfully  took  them  away,  contrary  to  section  66,  and 
the  indictment  is  framed  as  an  offence  against  that  section, 
and  in  my  opinion  was  rightly  framed,  and  the  prisoner 
was  properly  convicted. 

Armour,  J. — The  first  enquiry  seems  to  me  to  be,  did 
the  wood,  the  subject  of  the  alleged  larceny,  come  within 
the  terms  of  the  66th  section  of  the  Indian  Act,  1880, 
upon  which  the  indictment  was  framed,  as  being  "any 
trees,  logs,  timber,  or  other  product  thereof  seized  and 
detained  as  subject  to  forfeiture  under  this  Act? " 

The  Act  authorizes  the  seizure  and  detention  of  "  trees, 
logs,  timber,  or  other  product  thereof,"  firstly,  for  non-pay- 
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merit  of  dues  where  the  trees  have  been  cut  under  license; 
and,  secondly,  where  the  trees  have  been  cut  without  vau- 
thority. 

Sections  60,  61,  and  62  apply  to  the  seizure  and  deten- 
tion for  non-payment  of  dues,  and  sections  63  and  64 
apply  where  the  trees  have  been  cut  without  authority. 

I  think  that  trees,  logs,  timber,  or  other  product  thereof, 
seized  and  detained  for  non-payment  of  dues,  would  pro- 
perly be  said  to  be  seized  and  detained  as  subject  to  for- 
feiture, although  the  opinion  of  Draper,  J.,  upon  12  Vic, 
c.  30,  (which  is  the  foundation  of  the  clauses  in  question,) 
in  Miller  v.  Clarke,  10  U.  C.  K  9,  is  to  the  contrary. 

He  there  says,  "  But  no  forfeiture  is  contemplated  under 
this  part  of  the  Act ;  so  far  from  it  that  if  a  sale  be  neces- 
sary to  raise  the  dues  and  the  costs  of  seizure  and  sale, 
any  surplus  is  to  go  to  the  licensee."  But  surely  the  pro- 
perty of  the  licensee  in  the  trees,  logs,  timber,  or  other  pro- 
duct is  forfeited  by  the  sale,  and  such  property  is  not  the 
less  forfeited  b}^  the  balance  of  the  proceeds  of  the  sale,  after 
deiucting  the  dues  and  the  costs  of  seizure  going  to  the 
licensee. 

I  think,  also,  that  where  trees  are  cut  without  authority, 
and  the  wood,  timber,  logs,  or  ^other  product  thereof,  have 
been  made  up  or  intermingled  with  other  wood,  timber, 
logs,  or  other  products,  into  a  crib,  dam,  or  raft,  or  in  any 
other  manner,  so  that  it  is  difficult  to  distinguish  the  tim- 
ber cut  on  reserves  or  Indian  land  from  the  other  timber 
with  which  it  is  made  up  or  intermingled,  and  the  whole 
of  the  timber  so  made  up  or  intermingled  is  seized  and 
detained  as  provided  for  by  section  64,  sub-section  2,  the 
timber  so  seized  and  detained  would  be  properly  said  to 
be  seized  and  detained  as  subject  to  forfeiture,  because  the 
property  in  the  wood,  timber,  logs,  or  other  product  there- 
of, not  cut  on  reserves  or  Indian  land,  would  be  forfeited 
to  the  owner,  unless  satisfactory  evidence  should  be  ad- 
duced shewing  the  probable  quantity  not  cut  on  Indian 
lands. 


REGINA  V.  FEARMAN. 


665 


But  I  do  not  think  that  where  trees  are  cut  without 
authority  upon  reserves  or  Indian  lands,  and  the  wood, 
timber,  logs,  or  other  product  thereof,  have  not  been  made 
up  or  intermingled  with  other  wood,  timber,  logs,  or  other 
product  thereof,  and  such  trees,  wood,  timber,  logs,  or 
other  products  thereof,  have  been  seized  and  detained,  they 
can  properly  be  said  to  be  seized  and  detained  as  subject 
to  forfeiture,  because,  by  section  63  no  person  could  acquire 
any  right  to  the  trees  so  cut,  or  any  claim  to  any  remuner- 
ation for  cutting  or  preparing  the  same  for  market,  or  con- 
veying the  same  to  or  towards  market,  and  there  would  be 
nothing  to  forfeit,  the  property  not  being  changed  by  the 
cutting  of  the  trees  or  by  anything  done  to  the  product 
thereof. 

I  think,  therefore,  that  the  wood,  the  subject  of  the 
alleged  larceny,  was  not  seized  and  detained  as  subject  to 
forfeiture  under  this  Act. 

There  is  no  express  authority  given  by  the  Act  to  the 
Superintendent-General,  or  any  other  officer  or  agent  act- 
ing under  him,  to  seize  and  detain  any  trees  so  cut  without 
^luthority,  or  the  logs,  timber,  or  other  product  thereof, 
except  only  wherever  satisfactory  information,  supported 
b}^  affidavit,  made  before  a  Justice  of  the  Peace  or  before 
any  other  competent  authority,  is  received  as  provided  for 
by  the  64th  section,  and  as  such  information  was  not  re- 
ceived with  respect  to  the  wood,  the  subject  of  the  alleged 
larceny,  it  could  not  properly  be  said  to  be  seized  and  de- 
tained as  subject  to  forfeiture  under  this  Act. 

It  is  singular  that  no  express  authority  is  given  by  the 
Act  to  the  Superintendent-General,  or  any  other  officer  or 
agent  acting  under  him,  to  seize  and  detain  any  trees  so 
cut  without  authority,  or  the  logs,  timber  or  other  product 
thereof,  except  upon  such  information,  even  when  the  trees 
have  been  so  cut  within  their  own  knowledge.  No  doubt 
they  have  the  power  to  do  so  at  common  law,  apart  alto- 
gether from  this  Act,  just  as  any  owner  of  lands,  his  ser- 
vants and  agents,  can  seize  and  detain  trees  cut  without 
Authority  on  his  lands,  and  the  logs,  timber,  and  other  pro- 
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duct  thereof,  and  this  their  power  is  expressly  recognized 
in  the  63rd  section,  by  the  provision,  "  and  when  the  trees, 
or  logs,  or  timber,  or  other  products  thereof,  have  been  re- 
moved, so  that  the  same  cannot,  in  the  opinion  of  the  Su- 
perintendent-General, conveniently  be  seized,  &;c.;"  but 
trees  and  the  logs,  timber  and  other  products  so  seized  can- 
not, in  my  opinion,  be  said  to  be  "  trees,  logs,  timber  or 
other  product  thereof  seized  and  detained  as  subject  to' 
forfeiture  under  this  Act." 

The  prisoner  might  have  been  indicted  for  larceny  at  the 
common  law;  for  it  was  alwaj^s  holden  at  common  law  that 
if  the  owner,  or  a  stranger,  sever  trees  from  a  freehold,  and 
another  man  come  and  steal  them ;  or  if  the  thief  sever 
them  at  one  time,  and  at  another  come  and  take  them 
away,  it  is  a  larceny.  But  he  was  not  so  indicted,  but  under 
the  66th  section  of  this  Act,  and  being  so  indicted,  was 
not,  in  my  opinion,  properly  convicted,  and  the  conviction 
must  be  quashed. 

I  may  add  that  the  power  given  to  the  Commissioner  by 
2  Vic.  ch.  15,  sec.  5,  Con.  Stat,  U.  C,  ch.  81,  sec.  12,  is  put 
an  end  to  by  the  repeal  effected  by  39  Vic,  ch.  IS,  sec. 
99.  (D.) 

O'Connor,  J. — The  indictment  does  not,  as  it  appears, 
allege  that  the  prisoner  knew  that  the  woman  he  dealt  with 
as  regards  the  wood  was  an  Indian,  or  that  he  knew  the 
land  on  which  the  wood  was  cut  was  Indian  land  or  un- 
granted;  nor  does  it  appear  that  such  an  objection  was 
raised  at  the  trial ;  and  now  the  defect,  if  it  be  a  defect,  is 
cured  by  the  verdict.  It  appears  by  the  case  that  no  in- 
formation had  been  laid  under  section  64  of  the  Act;  but 
the  wood  had  been  seized  by  bailiffs  under  a  general  author- 
ity in  writing,  signed  by  the  Superintendent  and  Commis- 
sioner of  Indian  Affairs. 

Hereupon  arises  the  difficulty  in  the  case  and  the  only 
matter  for  decision. 

The  Act  provides  for  two  classes  of  cases  respecting  trees,, 
logs,  and  timber  cut  on  Indian  lands.    (1.)  Sections  60,  61 
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and  62,  provide  for  cases  of  trees,  &c.,  cut  on  lands  respect- 
ing which  licenses  to  cut  trees  on  reserves  and  ungranted 
Indian  lands  have  been  granted. 

(2.)  Section  63  provides  punishment  and  forfeiture,  if 
any  person,  without  authority,  cuts,  &c.,  or  removes,  or 
carries  away,  &c.,  trees  cut  from  Indian  lands,  this  clause 
evidently  applying  to  timber  or  trees  cut  upon  or  removed 
from  Indian  lands,  respecting  which  no  license  to  cut  trees 
has  been  granted. 

Section  64,  in  pari  materia,  provides  that,  "  Wherever 
satisfactory  information,  supported  by  affidavit,  made  be- 
fore a  Justice  of  the  Peace,  or  before  any  other  competent 
authority,  is  received  by  the  Superintendent-General,  or 
any  other  officer  or  agent  acting  under  him,  that  any  trees 
have  been  cut  without  authority  on  Indian  lands,  and  des- 
cribing where  the  same,  or  the  logs,  timber,  or  other  pro- 
ducts thereof  can  be  found,  the  said  Superintendent-Gener- 
al, officer,  or  agent,  or  anyone  of  them,  may  seize,  or  cause 
to  be  seized,  the  same  in  Her  Majesty's  name,  wherever 
found,  and  place  the  same  under  proper  custody,  until  a  de- 
cision can  be  had  in  the  matter  from  competent  authority.'* 

Section  66  provides  that  "  Whosoever,  whether  pretend- 
ing to  be  the  owner  or  not,  either  secretly  or  openly,  and 
whether  with  or  without  force  or  violence,  takes  or  carries 
away,  without  permission  of  the  officer  or  person  who 
seized  the  same,  or  of  some  competent  authority,  any  trees, 
logs,  timber  or  other  product  thereof,  seized  and  detained 
as  subject  to  forfeiture  under  this  Act,  before  the  same  has 
been  declared  by  competent  authority  to  have  been  seized 
without  due  cause,  shall  be  deemed  to  have  stolen  the 
same,  as  being  the  property  of  the  Crown,  and  guilty  of 
felony,  and  liable  to  punishment  accordingly." 

The  clauses  of  the  Act  in  question  are  highly  penal,  and 
ought  to  be  construed  strictly.  "  Our  law,"  says  Best,  C. 
J.,  "  will  not  allow  of  constructive  offences ;  no  man  incurs 
a  penalty  unless  the  Act  which  subjects  him  to  it  is  clearly 
within  the  spirit  and  letter  of  the  statute  imposing  such 
penalty :"  3  Bing.,  at  p.  196.      If  these  rules  are  violated. 
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the  fate  of  accused  persons  is  decided  by  the  arbitrary  dis- 
cretion of  Judges,  and  not  by  the  express  authority  of  the 
laws,"  per  Best,  C.  J.,  in  Fletcher  v.  Lord  Sondes,  3  Bing.,  at 
p.  580.  Wilherforce  on  Statute  Law,  247, 6^  seq.,  and  Hard- 
castle  on  Statutory  Law, 249-25 5,  are  to  the  same  effect.  The 
offence  and  the  ground  of  it  are  statutory,  and  must  be  read 
together,  and  construed  strictly  according  to  the  plain 
meaning  of  the  language  of  the  clauses  in  question,  unless, 
indeed,  something  in  the  context  makes  a  different  con- 
struction necessary.  But  I  have  been  unable  to  find  any- 
thing in  the  Act  which  interferes  with  or  varies  the  mean- 
ing of  those  clauses. 

The  reserved  case  states  distinctly  that  the  "  information, 
supported  by  affidavit."  required  by  section  64,  was  not 
received,  but  that  the  seizure  was  made  without  that  for- 
mality. 

I  think  the  "information,  supported  by  affidavit,"  was 
essential  as  a  condition  precedent  to  the  seizure. 

I  therefore  think  the  taking  of  the  wood  was  not,  under 
the  circumstances,  an  offence  under  the  Act,  and  that  the 
prisoner  ought  not  to  have  been  convicted. 


Conviction  quashed. 
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[CHANCERY  DIVISION.  ] 

Taylor  v.  Magrath. 

Trust  for  sale — Wilful  default — Delay  of  many  years — Account  rendered 
by  trustee — Appropriation  oj  receipts — Principal  and  interest — Error  in 
accounts — Sums  pjaid  hy  trustee  to  land  agent  and  accountant — Costs — 
Trustee-solicitor — Compensation — Double  commission. 

C.  M. ,  a  solicitor,  invested  fmoney"of  T.  in  a  third  mortgage  of  the  E. 
property.  Afterwards,  in  1862,  the  property  was  put  up  for  auction 
under  a  decree  for  sale  at  the  suit  of  the  first  mortgagor.  A.  M.  held 
the  mortgage  on  the  property  next  after  the  first  mortgage.  Finding, 
that  owing  to  the  great  depreciation  of  the  value  of  the  E.  property,  it 
would,  if  sold  then,  scarcely  fetch  enough  to  pay  off  the  first  mortgage, 
it  was  agreed  between  C.  M.  and  A.  M.  that  C.  M.  should,  out  of  his 
own  moneys,  buy  in  the  property  by  paying  off  the  first  mortgage,  and 
then  hold  the  same  in  trust  to  sell,  and  out  of  the  proceeds  to  first  re- 
pay himself  the  amount  so  advanced  by  him,  with  interest  from  the 
djate  of  the  sale,  then  to  pay  A.  M.  his  claim  on  the  property,  with  in- 
terest, and  then  to  pay  T.  his  claim,  with  interest.  C.  M.  accordingly 
advanced  sufficient  to  buy  in  the  property  as  agreed.  In  1864  a 
formal  deed  of  trust  was  drawn  up  and  executed  by  the  first  mort- 
gagee, and  by  C.  M.,  A.  M.  and  T.,  whereby  the  property  was  con- 
veyed to  0.  M.  on  trust  to  sell  "without  delay,"  and  apply  the  pro- 
ceeds as  aforesaid,  and  giving  him  power  to  lease  in  the  meanwhile,  and 
making  him  answerable  only  for  loss  resulting  from  his  own  ' '  wilful 
neglect  and  default." 

C.  M.  leased  the  property  from  time  to  time,  but  he  did  not  sell  it  until 
1883,  when  T.'s  executrix  brought  an  action  charging  him  with  default 
and  breach  of  trust,  and  claiming  an  account  and  damages. 

The  evidence  showed  that  the  property  had  all  through  been  of  a  very 
unsaleable  kind,  consisting  of  a  farm,  very  stumpy,  and  badly  fenced, 
and  an  old  mill  which  had  quite  lost  its  value.  It  also  appeared 
that  C.  M.  had  never  advertised  the  property  for  sale,  but  at  the  same 
time  that  it  was  well  known  in  the  neighbourhood  that  it  was  for  sale, 
and  that  it  was  not  the  sort  of  property  that  was  likely  to  be  bought  by 
a  stranger.  There  was,  also,  no  positive  evidence  that  at  any  time  C.  M. 
could  have  effected  a  more  advantageous  sale  than  that  he  effected  in 
1883  ;  and  it  appeared  that  up  to  1880  neither  A.  M.  nor  T.  had  com- 
plained of  the  delay,  but  if  anything,  acquiesced  in  it. 

Held,  under  all  the  circumstances  of  the  case,  affirming  the  decision  of 
the  Master  in  Ordinary,  that  C.  M,  was  not  proved  to  have  been  guilty 
of  neglect  and  default  as  trustee,  nor  did  the  evidence  afford  any  basis 
for  assessing  damages  against  him. 

It  also  appeared  that  in  1880,  on  T. 's  solicitors  demanding  an  account  from 
C.  M.  of  his  dealings  with  the  trust  estate,  C.  M.  employed  S.,  a  pro- 
fessional accountant,  to  make  out  from  his  books  a  detailed  account,  and 
S.,  in  so  doing,  applied  receipts  from  time  to  time  in  liquidation  of  the 
principal  moneys  due  to  0.  M.  under  the  trust  deed,  instead  of  apply- 
ing them  in  the  first  instance  in  liquidation  of  the  interest  accruing  due 
thereon,  and  the  account  so  drawn  up  was  delivered  to  the  solicitors  of 
T.  An  affidavit  of  0.  M. ,  moreover,  was  produced  in  the  Master's 
office,  wherein  he  stated  that  this  account  was  correct,  and  made  out 
under  his  supervision,  and  he  spoke  to  the  same  effect  in  an  examination 
taken  de  bene  esse  in  this  action.  After  judgment  in  this  action,  which 
referred  it  to  the  Master  in  Ordinary  to  take  the  account  of  C.  M.'s  deal- 
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ings  as  trustee,  and  before  the  same  was  taken  into  the  Master's  office, 
C.  M.  died,  and  on  return  of  the  Master's  warrant  to  bring  in  the  ac- 
count C.  M.  's  executors  brought  in  a  new  account,  differing  from  that 
rendered  as  aforesaid  to  T.'s  solicitors,  in  that  they  applied  receipts  in 
liquidation  in  the  first  instance  of  the  interest  accruing  on  0.  M.'s 
claim,  which  method  made  a  difference  in  the  result  of  many  thousand 
dollars.    No  account  had  been  rendered  to  A.  M. 

Held,  that  as  against  T.,  0.  M.  and  his  executors  were  bound  by  the  ac- 
count previously  rendered  to  T.'s  solicitors  and  by  the  method  of  appro- 
priation of  receipts  to  principal  contained  therein,  but  were  not  so  bound 
as  against  A.  M. ,  as  against  whom  the  account  brought  in  by  0.  M.  's 
executors  could  stand. 

In  the  account  thus  delivered  in  1880,  after  the  principal  moneys  were 
satisfied  by  application  as  aforesaid  of  receipts,  interest  was  charged  at 
ten  per  cent,  on  all  subsequent  receipts  against  C.  M. 

Held,  that  this  was  an  error  in  the  account,  and  the  executors  of  0.  M. 
were  not  bound  by  it,  and  to  this  extent  the  account  might  be  rectified. 
McGregor  v.  Gaulin,  4  U.  C.  E,,,  378,  considered  and  distinguished. 

Held,  by  the  Master  in  Ordinary,  that  the  amounts  paid  by  C.  M,  to  a 
professional  land  agent  in  connection  with  the  sale  of  the  property,  and 
a  certain  sum  paid  by  0.  M.  to  a  professional  accountant  for  making  up 
the  account  delivered  in  1880  should  be  allowed  to  him  in  his  accounts. 

But  that  sums  paid  by  C.  M.'s  executors  to  a  professional  accountant  for 
making  up  the  account  brought  in  by  them  into  the  Master's  office, 
and  a  certain  sum  paid  to  0.  M.'s  solicitors  on  account  of  their  costs 
in  the  action  should  not  be  allowed  to  0.  M.  in  his  accounts. 

Held,  also,  by  the  Master  in  Ordinary,  that  0.  M.,  as  trustee-solicitor,  was 
not  entitled  to  profit  costs,  but,  nevertheless,  he  was  entitled  to  a  com- 
mission of  five  per  cent,  on  the  amounts  coming  to  A.  M.  and  T. ,  from 
which,  however,  must  be  deducted  a  certain  sum  paid  as  commission  to 
a  land  agent  for  effecting  the  sale  of  the  property,  since  double  commis- 
sions cannot  be  allowed. 

This  was  an  action  by  Charlotte  Barbara  Taylor,  the  ex- 
ecutrix of  Colonel  Phillpotts  Wright  Taylor,  deceased,  against 
Charles  Magrath,  for  an  account  of  his  dealings  as  trustee 
with  a  certain  property  known  as  the  Elgin  Mills  property, 
and  for  damages  for  alleged  breach  of  duty  as  such  trustee. 

It  appeared  that  the  trust  in  question  was  created  by  a 
certain  deed  dated  March  2nd,  1864,  and  made  between 
Charles  Magrath  of  the  first  part,  Alexander  Mitchell  of 
the  second  part,  and  Phillpotts  Wright  Taylor  of  the  third 
part.  This  was  a  deed  of  trust  collateral  and  of  even  date 
with  a  certain  deed  of  conveyance,  whereby  the  Elgin 
Mills  property  was  conveyed  to  Charles  Magrath  to  hold 
upon  and  subject  to  the  trusts,  provisions,  declarations  and 
iigreements  contained  in  the  collateral  deed  of  trust.  The 
inception  of  the  trust  appeared  to  have  been  as  follows : 
Magrath,  a  solicitor  of  the  Court,  some  time  prior  to  1862, 
liad  advanced  certain  moneys  of  P.  W.  Taylor,  for  whom 
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he  acted  in  the  matter  of  the  investment  of  money  on 
mortgage  security,  upon  a  third  mortgage  on  the  property 
in  question.  At  that  time  there  was  a  grist  mill  in  opera- 
tion upon  the  property  and  it,  so  far  as  appeared,  was  at 
the  time  of  the  said  advance  adequate  security  therefor. 

Prior  to  1862,  however,  the  value  of  the  property  so  far 
as  the  mill  was  concerned  had  disappeared,  inasmuch  as 
certain  railways  which  were  constructed,  had  the  effect  of 
leading  people  no  longer  to  have  their  grain  ground  at  the 
mill  in  question,  which  was  situate  on  Yonge  street,  near 
Richmond  Hill,  but  either  in  Toronto  or  elsewhere.  This 
being  the  state  of  things,  on  June  5th,  1860,  the  holder  of 
the  first  mortgage  obtained  a  decree  for  sale  of  the  pro- 
perty, and  by  his  report  dated  February  22nd,  1861,  the 
Master  found  the  sums  respectively  due  to  the  first  mort- 
gagee, to  Mitchell,  as  second  incumbrancer,  and  to  Taylor 
as  third  incumbrancer,  and  on  March  4th,  1862,  the  pre- 
mises were  offered  for  sale  by  auction  under  a  final  order 
for  sale  obtained  in  the  said  mortgage  suit.  Magrath, 
as  solicitor  for  Taylor,  and  the  solicitor  for  Mitchell 
deeming  the  property  would  not  fetch  more  than  enough , 
to  pay  off  the  first  mortgage  if  sold  at  that  time,  it 
was  ao^reed  bet  wen  them  that  it  should  be  bouo^ht  in 
by  Magrath,  who  agreed  to  advance  money  for  that 
purpose,  and  that  he  should  hold  it  on  trust  to  sell,  and 
out  of  the  proceeds  repay  himself  the  advances  thus 
made  by  him,  with  interest,  and  then  pay  Mitchell  the 
amount  of  his  claim  with  interest,  and  then  pay  Taylor 
the  amount  of  his  claim  with  interest. 

Magrath  accordingly  advanced  sufficient  mone}^  to  pay 
off  the  first  mortgage,  and  by  the  deed  of  conveyance  of 
March  2nd,  1864,  above  mentioned,  which  recited  the  pro- 
ceedings in  the  mortgage  suit,  the  property  was  conveyed 
to  Magrath,  to  hold  on  the  trusts  contained  in  the  collat- 
eral deed. 

The  collateral  deed  of  trust,  after  reciting  the  deed  of 
conveyance,  declared  that  Magrath  stood  seized  of  the 
property : 
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Upon  trust  without  delay  to  sell  and  absolutely  dispose  of  the  said 
lands,  hereditaments  and  premises  with  the  appurtenances,  either  together 
or  in  parcels  in  such  way  and  manner  as  to  him,  the  said  Charles  Magrath, 
shall  I  seem  meet  and  to  convey  and  assure  the  same  when  sold  to  the 
purchaser  or  purchasers  his,  her,  or  their  heirs  and  assigns,  or  as  he,  she 
or  they  shall  desire  and  appoint,  and  in  the  meantime  and  until  such  sale 
or  sales  to  make  any  lease  or  leases  thereof  or  of  any  part  of  the  said  lands 
as  he  shall  think  fit,  and  it  is  hereby  agreed  and  declared  that  the  said 
Charles  Magrath  shall  stand  and  be  seized  and  possessed  of  the  said  lands,, 
tenements  and  hereditaments,  and  of  all  the  rents  and  profits  thereof 
until  sale,  and  after  sale  of  the  proceeds  arising  therefrom  upon  trust  in 
the  first  place  to  deduct  and  retain  thereout  all  costs,  charges  and  expenses- 
which  shall  or  may  be  necessarily  incurred,  laid  out  or  expended  in  or  about 
the  preparation  of  the  said  recited  indenture,  and  of  these  presents,  and 
in  and  attending  upon  the  execution  of  the  trusts  herein  contained,  and  in 
the  care  and  maintenance  of  the  said  premises  whether  in  payment  for 
taxes,  the  insurance  of  the  buildings  thereon  or  otherwise,  together  with 
interest  thereon  at  the  rate  of  ten  per  cent,  per  annum,  and  in  the  next 
place  to  deduct  and  retain  and  pay  himself  thereout  the  sum  of  £217  19sr 
lOd.  with  interest  thereon  from  the  1st  day  of  May,  1862,  at  the  rate  of 
ten  per  cent,  per  annum  ;  also  the  further  sum  of  £15  and  interest 
thereon  at  the  rate  aforesaid  from  May  1st,  1863  :  and  also  the  further  sum 
of  £1236  8s.  2d.  with  interest  thereon  from  the  date  hereof  at  the  rate  of 
ten  per  cent,  per  annum,  and  after  payment  thereof  do  and  shall  pay  to 
the  said  Alex.  Mitchell,  his  executors,  administrators  or  assigns  the  sum 
of  £527  5s.  lOd.  with  interest  thereon  at  the  rate  of  six  per  cent,  per 
annum  from   February  22nd,  1861,  or  so  much  thereof  as  the  said 
proceeds  shall  be  sufficient  to  satisfy,  and  after  payment  thereof  do- 
and  shall  pay  to  the  said  P.  S.  Taylor  the  sum  of  £1316  5s.  5d  with  inter- 
est thereon  at  the  rate  of  6  per  cent,  per  annum  from  February  22nd,  1861, 
or  so  much  thereof  as  the  proceeds  of  the  said  sale  shall  be  sufficient  to 
satisfy,  and  if  there  should  be  any  surplus  after  the  payments  aforesaid  such 
surplus  to  be  divided  between  the  said  Alex.  Mitchell  and  the  said  C.  Ma- 
grath in  the  proportion  that  the  said  £520  5s.  lOd.  bears  to  the  said  sum 
of  £1316  5s.  5d.,  the  said  C.  Magrath  to  have  the  larger  proportion  and 
the  said  A.  Mitchell  the  smaller  proportion,  and  it  is  hereby  further  de- 
clared and  agreed  [Clause  as  to  Magrath's  receipts  being  sufficient 
indemnity.] 

Provided  always,  and  it  is  hereby  declared  and  agreed,  that  he,  the  said 
C.  Magrath,  his  heirs,  executors  or  administrators,  shall  not  be  answer- 
able or  accountable  for  any  more  monies  than  he  or  they  shall  actually 
receive  by  virtue  of  these  presents,  nor  for  any  misfortune,  loss  or  dam- 
age which  may  happen  to  the  said  lands  and  premises  in  the  execution  of 
the  trusts  aforesaid,  unless  the  same  shall  happen  by  or  through  his  or 
their  own  wilful  neglect  or  default.    In  witness  whereof,  &c. 

The  deed  o£  conveyance  was  executed  by  Taylor  him- 
self, and  by  the  executors  of  the  first  mortgagee  ;  the  deed 
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o£  trust  was  executed  by  Magrath,  and  by  Mitchell  by 
his  attorney  Hector  Cameron,  and  by  Taylor  by  his  attor- 
ney John  CrickrjQore. 

Though  a  small  part  of  the  property  was  sold  at  an 
earlier  date,  no  sale  of  the  great  bulk  of  the  property  was 
effected  by  C.  Magrath,  until  June  22nd,  1883,  when  he 
sold  it  to  William  Nicol  and  James  Nicol,  for  $60  an  acre. 

The  writ  of  summons  in  the  present  action  was  issued  on 
the  22nd  of  January,  1884,  and  by  her  statement  of  claim, 
the  plaintiff  set  out  the  deed  of  trust,  and  alleged  that  the 
defendant  Charles  Magrath  neglected  and  failed  properly 
to  execute  and  carry  out  the  trusts  thereof,  and  failed  to 
effect  a  sale  as  directed  thereby,  by  reason  of  w^hich  a 
large  loss  had  accrued  to  the  estate  of  P.  W.  Taylor,  and 
that  though  the  defendant  had  lately  sold  the  premises, 
the  same  had  not  realized  sufficient  to  pay  any  sum  to  her 
or  the  estate  of  P.  W.  Taylor :  that  had  the  defendant 
properly  executed  the  said  trusts,  the  property  would  have 
sold  for  a  very  large  amount  of  money,  and  there  would 
have  been  ample  to  pay  the  whole  amount  of  P.  W.  Tay- 
lor's claim ;  and  that  the  defendant  had  been  in  possession 
of  the  rents  and  profits,  and  received  large  sums  for  insur- 
ance and  other  charges  ;  and  the  plaintiff  claimed  that  the 
defendant  might  be  made  liable  for  the  loss  occasioned  by 
his  breach  of  duty  in  not  selling  the  lands  at  an  earlier 
date  ;  and  an  account  taken  of  his  receipts  and  of  his  other 
dealings  with  the  trust  estate,  and  for  further  relief. 

The  defendant  in  his  statement  of  defence  denied  that 
he  had  neglected  his  duties  as  trustee  as  alleged,  or  that 
any  loss  had  accrued  to  the  trust  estate  by  reason  of  any 
conduct  on  his  part  in  executing  the  trusts  :  and  alleged 
that  he  was  and  had  always  been  ready  to  render  a  full 
account  of  his  receipts  in  respect  of  the  trust  premises  :  and 
that  in  allhis  dealings  with  the  said  premises  he  had  acted 
to  the  best  of  his  knowledge  and  ability  for  the  best  inter- 
est of  all  concei'ned. 

The  action  came  on  for  trial  on  May  3rd,  1884,  before 
Boyd,  C,  when  a  judgment  was  delivered  by  consent 

85  — VOL.  X.  O.K. 


674 


THE  ONTARIO  llEPOilTS,  1886- 


[vol. 


referring  it  to  the  Master-in-Ordinary  to  take  an  account 
of  the  dealings  of  the  defendant  as  trustee  under  the  trust 
deed  in  question,  and  reserving  further  directions  and  the 
question  of  costs  until  after  the  report. 

Subsequently  to  the  said  judgment  but  prior  to  the 
carriage  thereof  into  the  Masters  Office  the  defendant 
who  had  lor  long  been  in  delicate  health,  died,  and  his 
executors  William  Magrath  and  C.  E.  Fleming  were  made 
defendants  b}^  revivor. 

Shortly  before  his  death,  and  on  April  28th,  1884, 
Charles  Magrath  swore  to  an  affidavit,  in  which  he  deposed 
that  in  or  about  1880,  the  firm  of  Leith,  Kingstone  & 
Brough,  solicitors  practising  in  Toronto,  were  appointed 
by  power  of  attorney  to  represent  and  guard  the  interests 
of  P.  W.  Taylor:  that  about  January,  1882,  he  caused  an 
account  to  be  carefully  prepared  from  his  books  and 
vouchers  of  his  dealings  with  reference  to  the  trust  estate 
by  one  Sorley  a  professional  accountant,  which  account  was 
made  an  exhibit  to  the  said  affidavit :  that  the  said  account 
was  prepared  under  my  supervision  and  was  carefully 
revised  by  me,  and  sets  forth  according  to  the  best  of  my 
knowledge,  information,  and  belief  a  full,  true,  and  particu- 
lar, account  of  the  particulars  of  my  dealings  with  the  trust 
premises  up  to  April  13th,  1880,  and  of  the  rents  and 
profits  which  have  come  to  my  hands  *  *  and  of  the 
disbursements,  allowances,  and  payments  made  by  me  in 
respect  of  the  said  trust  premises:"  he  then  verified 
similarly  an  account  of  receipts  and  disbursements  subse- 
quent to  April  13th,  1880,  up  to  the  date  of  his  affidavit : 
and  went  on  to  depose  that  he  had  not  received  any  rents 
or  profits  or  any  money  in  respect  thereof,  save  as  men- 
tioned in  the  said  accounts,  and  that  the  said  accounts  did 
not  contain  any  item  of  disbursement  or  payment  other 
than  actually  paid :  that  on  or  about  January  13th,  1882, 
he  delivered  to  C.  A.  Brough  of  the  firm  of  the  plaintiff"s 
solicitors  but  formerly  of  the  firm  of  Leith  Kingstone  & 
Brough,  a  copy  of  the  account  first  above  referred  to,  which 
may  be  shortly  spoken  of  as  Sorley's  account :  that  he 
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was  over  75  years  of  age  and  in  very  infirm  health,  and 
added :  "  I  have  made  this  affidavit  in  case  I  should  be 
unable  to  make  a  further  affidavit  or  state  my  accounts 
and  dealings  as  trustee  of  the  trust  premises  in  question 
in  this  action  in  any  different  shape  pursuant  to  any 
reference  which  the  Court  may  see  fit  to  order  in  this 
action. 

On  April  30th,  1884,  the  said  Charles  Magrath  was 
further  examined  de  bene  esse  ;  and  amongst  other  things 
he  was  questioned  about  Sorley's  account,  and  swore  again 
that  the  same  was  correct,  and  that  he  satisfied  himsel  f 
before  delivering  it  to  Mr.  Brough,  that  it  was  correct  : 
that  he  employed  Mr.  Sorley  to  make  out  the  account  for 
Ms  information,  he  not  being  prepared  to  do  it  himself ; 
and  in  answer  to  the  question  why  he  thought  Sorley's 
account  correct,  he  answered  :  "  because  it  is  copied  from  a 
book  that  was  kept  at  my  office,  that  I  bought  for  the 
purpose,  and  marked  on  it  '  Elgin  Mills  property "  that 
he  had  revised  it  and  was  satisfied  that  it  was  correct. 

In  Sorley's  account,  thus  referred  to,  it  appeared  that  on 
the  face  of  it  all  receipts  were  appropriated  in  liquidation 
in  the  first  instance  of  the  principal  sums  named  in  the 
trust  deed  as  due  Charles  Magrath,  instead  of  to  the  inter- 
est accruing  due  at  ten  per  cent,  thereon,  the  result  of 
which  was,  that  under  date  May  18th,  1876,  the  said  account 
shewed  the  whole  of  the  said  principal  sums  as  paid  and 
satisfied,  and  a  sum  of  $5,256.09,  being  interest  only,  due  to 
Magrath.  Subsequently  to  the  said  date  the  said  account 
charged  Mr.  Magrath  with  interest  at  ten  per  cent,  on  all 
future  receipts,  so  that  on  April  13th,  1880,  at  which  date 
as  above  mentioned,  the  account  terminated  there  was  a 
balance  of  $3,349.01  of  interest  only  due  to  him. 

In  May,  1884,  Mr.  Magrath  died,  and  the  defendants, 
by  revivor,  having  applied  for  and  obtained  the  car- 
riage of  the  reference,  brought  the  judgment  into  the  Mas- 
ter's office,  and  on  return  of  the  warrant  to  examine  and 
determine  they  brought  in  and  filed  the  affidavit  of  Charles 
Magrath,  above  referred  to,  with  Sorley's  account  as  an 
exhibit  thereto,  and  also  the  depositions  de  bene  esse. 
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They  also  brought  in  and  tendered  as  their  account  one 
containing  the  same  items  of  receipts  and  disbursements  as 
Sorley's  account,  but  in  which  all  receipts  were  applied  in 
the  first  instance  in  reduction  of  the  interest  accruing  due 
on  the  principal  sums  of  money,  to  which  under  the  trust, 
deed  Charles  Magrath  was  entitled,  with  the  result  that 
on  May  18th,  1876,  this  amount  shewed  $6,256.07  due  to 
Charles  Magrath  for  principal  money,  and  $1,879.17  for 
interest,  and  on  April  13th,  1880,  at  which  date  Sor]ey's 
account  terminated,  there  appeared  on  this  account  $6,256.- 
07,  due  to  Charles  Magrath  for  ''principal  and  $2,998.28 
for  interest,  thus  leading  to  a  final  result  by  many  thousand 
dollars  more  favourable  to  Charles  Magrath,  than  would 
result  if  they  were  held  bound  to  adhere  to  Sorley's 
account. 

It  may  be  mentioned  here  that  the  Elgin  Mills  property 
book  referred  to  as  above  mentioned  in  the  evidence  taken,, 
de  bene  esse,  simply  set  out  the  items  of  receipt  and  dis- 
bursement seriatim,  but  shewed  no  computations  of  interes  t 
nor  any  applications  of  receipts  in  one  way  or  another. 

Alexander  Mitchell  was  added  as  a  party  to  the  suit  in 
the  Master's  Office  and  both  he  and  the  plaintiff  delivered 
similar  surcharges  as  follows  :— 

Objections  or  surcharges  to  the  accounts  of  the  defendants  filed  herein 
pursuant  to  the  judgment  in  this  action  : 

1.  The  plaintifi"  states,  and  the  fact  is,  that  Charles  Magrath,  the  de 
f  endant,  by  original  action  appropriated  in  reduction  of  principal  certain 
moneys  received  by  him  and  furnished  to  the  plaintiff  an  account  of  his  deal- 
ings with  the  trust  premises  in  question  herein  shewing  receipts  by  him 
of  such  moneys,  and  applying  and  appropriating  these  moneys  in  reduc- 
tion of  the  amount  due  him  for  principal  moneys  under  the  trust  inden- 
ture mentioned  in  the  pleadings,  and  the  plaintiff  submits  that  the  defen- 
dants are  bound  by  such  appropriation  and  application,  and  cannot  now 
ask  that  such  moneys  be  applied  in  reduction  of  such  principal,  and  the 
plaintiff  claims  that  the  defendants  must  in  this  respect  be  remitted  to  and 
abide  by  the  account  so  furnished  by  the  said  Charles  Magrath. 

2.  The  trust  deed  in  question  in  this  action  directs  the  defendant, 
Charles  Magrath,  to  sell  and  dispose  of  the  lands  conveyed  to  him  with- 
out delay,  and  the  plaintiff  submits  that  by  his  omission  to  sell  and  negli- 
gence in  not  selling  the  said  lands  until  after  a  lapse  of  twenty  years  he 
has  wholly  disentitled  himself  to  charge  as  against  the  plaintiff  any  inter- 
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est  whatever  upon  the  principal  sum,  payable  to  him  under  the  said  trust 
deed,  and  that  the  accounts  of  the  defendants  ought  to  be  reduced  by  the 
.amount  charged  by  them  for  interest. 

3.  The  plaintiff  submits  that  in  any  event  the  defendants  are  not 
■entitled  to  charge  as  against  her  any  interest  after  the  date  of  the  sale  of 
the  premises  in  question  herein,  viz.,  the  22nd  day  of  June,  A.  D.  1883, 
and  that  the  accounts  of  the  defendants  must  be  reduced  by  the  amount 
charged  therein  for  interest  after  that  date. 

4.  The  plaintiff  objects  to  the  following  items  and  interest  thereon  in 
the  accounts  of  the  defendants,  and  submits  that  the  said  items  and  interest 
.  are  improperly  charged  as  against  her  : 

Payment  to  J.  B.  Sorleyon  the  13th  of  April,  1880,  $20. 
Payment  to  H.  W.  Eddis  on  the  13th  of  January,  1885,  $20. 
Payment  to  Kobinson,  O'Brien  &  Co.  on  the  15th  of  June,  1884,  $150. 
Payments  to  J.  W.  G.  Whitney  :  May  18th,  1883,  $12.25;  December 
,Slst,'l883,  $196.34;  March  4th,  1884,  $15  ;  December  12th,  1884,  $10. 
Payment  to  Blake,  Kerr,  Lash  &  Cassels  March  6th,  1884,  $2.80. 

Supplemental  objections  or  surcharges  : 

1.  In  addition  to  the  objections  filed  and  delivered  by  the  plaintiff  on 
the  17th  day  of  February,  A.  D.  1885,  the  plaintiff  objects  to  the  allow- 
ance of  any  sum  to  the  defendants  for  personal  services  of  the  defendant, 
•Charles  Magrath,  as  set  out  and  claimed  in  the  supplemental  account 
filed  by  the  defendants  herein. 

With  reference  to  the  fourth  matter  of  surcharge  it 
-should  be  mentioned  that  the  item  of  $20  paid  to  J.  B , 
.Sorley,  was  paid  for  his  work  of  making  up  the  account 
:spoken  of  above  as  Sorley 's  account ;  the  item  $20  paid  to 
H.  W.  Eddis,  was  a  payment  to  Mr.  Eddis,  who  was  also  a 
professional  accountant;  for  his  work  of  making  up  the  new 
account  of  the  defendants  by  revivor  above  mentioned : 
the  item  of  SI 50  paid  to  Robinson,  O'Brien  &  Co.,  was  a 
payment  made  to  them  as  solicitors  first  for  Charles 
Magrath  and  afterwards  for  the  defendants  by  revivor,  on 
account  of  their  costs  of  this  present  action :  the  item  of 
$12.25  paid  to  Mr.  Whitney  was  for  going  out  to  the 
Elgins  Mills  property  at  Mr.  Charles  Magrath's  request  in 
May,  1883,  to  report  upon  what  he  considered  its  value 
and  the  best  means  of  disposing  of  it;  the  item  of  S196.34 
-also  paid  to  Mr.  Whitney  was  his  commission  as  land  agent 
on  the  sale  of  the  trust  premises  to  the  Nicols  being  2J 
per  cent,  on  the  first  $4000,  and  IJ  on  the  surplus  :  the 
item  of  J15  also  paid  to  Mr.  Whitney  was  a  sum  paid  to 
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him  for  making  certain  enquiries  in  regard  to  some  ques^ 
tion  of  dower  which  arose  in  connection  with  the  trust 
property  :  the  item  of  $10  was  charged  as  paid  to  Mr. 
Whitney  for  several  attendances  by  him  on  Mr.  Charles 
Magrath  and  his  solicitors  in  connection  with  this  action: 
the  item  of  $2.80  paid  to  Blake  &  Co.,  appeared  to  have 
been  for  a  copy  of  the  trust  deed. 

On  June  13th,  1885,  oral  evidence  was  taken  before  the 
Master  in  connection  with  the  above  surcharges,  and  so  far 
as  the  management  of  the  trust  property  was  concerned,  it 
may  be  shortly  stated  to  have  shewn  :  That  the  trust  pro- 
perty had  all  through  been  of  a  very  unsaleable  kind,  con- 
sisting of  a  farm,  very  stumpy,  and  badly  fenced,  and  the 
old  grist  mill,  which  had  quite  lost  its  value  for  milling 
purposes  ;  that  it  would  have  been  inadvisable  to  sell  the 
timber  on  the  land  separately,  as  to  do  so  would  have- 
injured  the  sale  of  the  rest  of  the  property  ;  that  Charles 
Magrath  had  never  advertised  the  property  for  sale,  but  at 
the  same  time  that  it  was  well  known  in  the  neighbour- 
hood that  it  was  for  sale,  and  that  it  was  not  the  sort  of 
property  that  was  likely  to  be  bought  by  a  stranger ;  that 
the  present  purchasers,  the  Nicols,  had  for  some  time 
before  the  sale  been  resident  in  the  neighbourhood  of  the 
lands.  There  was,  also,  no  positive  evidence  that  at  any 
time  Charles  Magrath  could  have  effected  a  more  advan- 
tageous sale  than  that  he  eflected  in  1883 ;  and  it  also 
appeared  that  up  to  1880  neither  Alexander  Mitchell  nor 
Colonel  Taylor  had  complained  of  the  delay ;  but  on  the 
contrary  Mitchell  had  distinctly  acquiesced  in  it.  Sorley 
himself  was  not  called  by  either  side. 

Before  making  his  report  the  Master  delivered  written 
reasons,  as  follows : 

June  27th,  1885.   The  Master-in-Ordinary. — The  evi-- 
dence  in  this  case  proves  that  the  original  defendant  held 
the  property  in  question  under  a  declaration  of  trust  dated 
March  2nd,  1864,  under  which  he  was,  "without  delay," 
to  sell  and  dispose  of  the  lands  in  such  manner  as  to  him 
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should  seem  meet,  and  in  the  meantime  and  until  rmch  sale 
to  make  any  lease  or  leases  thereof  as  he  should  think  fit ; 
and  out  of  such  rents  and  purchase  money  to  pay  himself 
his  costs,  charges,  and  expenses,  taxes,  and  insurance,  £217- 
19s.  lOd.,  £15,  and  £1236  8s.  2d.,  with  interest  on  the  said 
sums  and  his  expenditures  at  ten  percent,  per  annum.  And 
after  such  payment  to  himself  to  pay  to  the  defendant 
Mitchell  £527  5s.  lOd.,  with  interest  at  six  per  cent.,  and 
next  to  pay  one  P.  W.  Taylor  the  sum  of  £1316  5s.  5d.,  w^ith 
interest.  The  lands  were  not  sold  until  1883,  but  were  at 
various  times  and  up  to  the  time  of  sale  rented  by  the 
said  defendant  who  has  duly  accounted  for  the  rents 
received. 

Prior  to  the  institution  of  this  action  and  in  1880,  the 
said  defendant  rendered  to  the  solicitor  of  P.  W.  Taylor, 
through  whom  the  plaintiff  claims,  an  account  in  detail  of 
all  the  moneys  received,  crediting  all  receipts  against 
principal,  and  carrying  forward  a  debit  balance  composed 
entirely  of  interest.  Before  the  hearing,  the  said  defendant, 
who  was  then  in  delicate  health,  made  an  affidavit  sworn 
on  April  28th,  1884,  in  which  he  stated  that  the  account  was 
carefully  prepared  by  a  professional  book-keeper  from  his 
books  and  vouchers,  under  his  sanction  and  supervision, 
and  was  carefully  revised  by  him,  and  contained  a  full, 
true,  and  particular  account  of  his  dealings  with  the  trust 
premises  in  question.  Shortly  afterwards  he  was  examined 
de  bene  esse,  and,  referring  to  the  same  account,  he  stated 
in  answer  to  the  question,  "Did  you  satisfy  yourself  that  it 
was  correct  ?  Is  it  correct  "  It  is  correct.  I  have  swoi  n 
to  it.  I  satisfied  myself  that  Mr.  Sorley  made  a  correct 
statement."  And  again,  Did  you  revise  this  account  of 
Sorley 's  V  "I  have  already  answered  you  that  I  did  ;  I 
went  over  it,  and  was  satisfied  it  was  correct,  before  I  let 
Mr.  Brough  have  it." 

Shortly  afterwards  the  said  defendant  died,  and  the  action 
was  revived  in  the  names  of  his  executors,  who  now  claim 
to  bring  in  a  new  account,  based  upon  a  different  principle, 
charging  the  receipts  primarily  to  the  reduction  of  interest,. 
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SiTid  claiming,  instead  of  the  sum  of  $3,349.01,  the  balance 
shewn  by  the  original  defendant's  account,  the  sum  of 
$10,324.32. 

It  was  optional  to  the  said  defendant  to  make  his  account 
in  the  form  claimed  by  his  executors.  He  deliberately  chose 
not  to  do  so,  but  to  make  out,  deliver,  and  ultimately  to 
pledge  his  oath  on  two  occasions  to  the  mode  of  accounting, 
and  the  correctness  of  the  account,  in  the  form  above 
referred  to. 

The  doctrine  of  the  appropriation  of  payments  between 
ordinary  creditors  and  debtors  is  well  known,  and  well 
settled,  that  in  the  absence  of  a  specific  appropriation  by 
the  party  paying,  the  receiver  of  the  money  has  the  right 
to  apply  it  in  any  manner  he  may  think  proper  :  Campbell 
V.  Hodgson,  Gow  74  ;  Merriman  v.  Ward,  1  Jo.  &  H.  371. 
But  if  the  creditor  makes  no  specific  appropriation,  the 
money  will  be  applied  according  to  the  presumed  intention 
of  the  partie  :  Chitty  v.  Naish,  2  Dowl.,  P.  C.  511. 

The  parties  paying  the  defendant  Charles  Magrath  in 
respect  of  this  property  had  no  right  of  appropriation ;  and 
he  had  therefore  the  right  to  satisfy  the  interest  on  his  claim 
first  out  of  the  moneys  received,  and|he  had  such  right  up 
to  the  time  he  delivered  the  account  to  Taylor's  solicitors. 

The  case  of  Simson  v.  Ingham,  2  B.  &  C.  65,  shews  that 
a  person  receiving  moneys  and  having  a  right  to  make 
appropriation  of  the  payments  is  not  precluded  by  entries 
in  his  books,  but  has  a  reasonable  time  to  make  such 
appropriation ;  but  when  the  entries  in  the  books  or  the 
specific  appropriation  is  communicated  to  the  opposite 
party,  the  person  so  commuicating  is  bound,  and  cannot 
thereafter  vary  the  appropriation.  Bayley,  J.,  said  :  "  If  a 
book  had  been  kept  for  the  common  use  of  both  parties  as 
a.  pass  ])ook,  and  that  had  been  communicated  to  the  op- 
posite party,  then  the  party  making  such  entries  would 
have  been  precluded  from  altering  that  account ;  but  en- 
tries made  by  a  man  in  books  which  he  keeps  for  his  own 
private  purposes,  are  not  conclusive  on  him  until  he  has 
made  a  communication  on  the  subject  of  those  entries  to 
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the  opposite  party.  Until  that  time,  he  continues  to  have 
the  option  of  apj)lying  the  several  payments  as  he  thinks 
fit." 

Here  the  defendant  Charles  Magrath  appears  not  to  have 
made  any  appropriation  of  these  payments  in  his  books ; 
and,  up  to  the  time  be  communicated  his  specific  appropria- 
tion of  his  receipts  to  the  opposite  party,  he  had  the  option 
referred  to ;  but  when  the  account  was  delivered,  he  was 
bound  by  the  appropriation;  and  he  has  since  pledged  his 
oath  to  the  account  shewing  such  appropriation,  and  has 
in  efiect  sworn  that  the  balance  due  to  him  on  account  of 
the  trust  is  the  accrued  interest  and  no  more. 

The  defendants,  the  executors,  must,  therefore,  I  think, 
be  held  bound  by  the  account  so  rendered. 

The  plaintifi*  seeks  to  charge  the  defendants  with  wilful 
default  in  not  making  greater  eftorts  to  sell  the  property 
earlier  than  1883.  On  several  grounds,  I  think  their  claim 
cannot  be  maintained.  The  defendant  Charles  Magfrath 
was  the  first  and  chief  creditor;  and  those  who  were  sub- 
sequent to  his  claims  concurred  in  his  appointment  as 
trustee ;  one  of  them  constituted  him  his  agent ;  and  the 
agent  of  the  other  appears,  from  the  evidence,  to  have 
concurred  in  the  delay.  They  knew  that  though  he  was  to 
sell  without  delay"  he  had  also  the  right  to  lease  from 
time  to  time  as  he  should  think  fit.  Up  to  1880,  at  least, 
they  made  no  complaint.  The  evidence  establishes  that 
the  property  was  not  easily  saleable.  The  beneficiaries  do 
not  contend  that  the  only  ofiers  to  purchase  made  to  him, 
were  such  as  he  ought  to  have  accepted.  And  they  have 
furnished  me  with  no  criterion  by  which  the  measure  of 
loss  or  of  damages  can  be  estimated. 

The  sale  made  in  1883,  realized  more  than  the  sums 
offered  by  proposed  purchasers  in  1872  and  1875.  And 
there  is  no  evidence  before  me  on  which  I  can  find  that 
had  Charles  Magrath  advertised  or  made  greater  efibrts  to 
sell  this  property,  he  could  have  found  a  purchaser  at  a 
price  higher  than  that  realized  at  the  sale  referred  to ; 
nothing  on  which  I  can  find  that  there  has  been  "a  loss 
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directly  attributable  to  the  neglect  or  breach  of  duty  by 
the  trustee  Inglis  v.  Beaty,  2  A.  R.  at  p.  490.  The  sur- 
charges filed  by  the  plaintiff  and  the  defendant  Mitchell, 
must  therefore  be  disallowed  as  to  that  claim. 

As  to  the  disputed  items,  I  think  the  amounts  paid  to 
Mr.  Whitney  and  Mr.  Sorley,  should  be  allowed.  The 
latter,  on  the  authority  of  J^ew  v.  Jones,  cited  in  Lewin 
on  Trusts,  8th  ed.,  p.  633  :  Henderson  v.  M'lver,  3  Mad. 
275.    The  other  items  must  be  disallowed. 

As  to  the  claim  of  the  defendant  Magrath's  executors  for 
his  costs,  as  trustee-solicitor,  the  trust  deed  gives  him  the 
costs,  charges,  and  expenses  which  may  be  necessarily  in- 
curred, laid  out,  or  expended  by  him  in  respect  of  the  trust 
estat? ;  words  which  according  to  Moore  v.  Frowd,  3  My.  & 
C.  45,  do  not  give  a  trustee-solicitor  profit  costs.  I  can  only 
allow  him  therefore  such  professional  costs,  charges,  and 
expenses  as  he  has  actually  disbursed.  But  prior  to  R.  S. 
0.  ch,  107,  s.  37,  the  Court  could,  in  special  cases,  grant  a 
solicitor-trustee  some  remuneration  or  compensatiou  for  his 
loss  of  time  and  trouble,  not,  however,  allowing  him  the 
usual  professional  charges  against  the  trust  fund  of  his 
cestui  que  trust  :  Marshall  v.  Hollow  ay,  2  Swans,  at  p. 
453;  Bainhrigge  v.  Blair,  8  Beav.  588.  This  is  now  recog- 
nized by  legislative  enactment ;  and  as  I  find  the  late  de- 
fendant Magrath  had  not  been  guilty  of  any  wilful  default 
in  the  administration  of  his  trust,  I  think  his  executors  are 
entitled  to  a  commission  of  five  per  cent,  on  the  amounts 
coming  to  the  defendant  Mitchell  and  the  plaintifi*,  which 
will  be  charged  on  the  respective  amounts  to  which  they 
are  entitled.  And  as  double  commissions  cannot  be  al- 
lowed, (Valentine  v.  Valentine,  2  Barb.  Ch.,  430  ;  Aston's 
Estate,  5  Whar.  at  p.  240,)  this  per  centage  must  be  reduced 
by  the  proportionate  charge  on  those  amounts,  of  the  sum 
paid  to  Mr.  Whitney  as  his  commission  for  the  sale  of  the 
trust  property. 

Accordingly  the  Master  reported  specially  that  Charles 
Magrath  had  not  been  guilty  of  such  wilful  default  as 
alleged  by  the  plaintiff",  and  also  that  the  defendants  by 
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revivor  were  bound  by  the  prior  account,  above  referred  to 
as  Sorley's  account  and  the  appropriation  of  receipts  to 
liquidation  of  principal  therein  contained. 

It  may  be  added  that  immediately  after  the  delivery  of 
the  Master's  written  reasons,  application  was  made  by  the 
defendants  by  revivor  that  the  evidence  of  the  solicitor 
who  drew  the  above  mentioned  affidavit  of  Charles  Magrath 
should  be  taken  as  to  the  meaning  and  intention  thereof  as 
affecting  the  question  of  the  appropriation  of  moneys  in 
Sorley's  account,  on  the  ground  that  the  surcharges  were 
so  worded  as  to  lead  the  defendants  by  revivor  to  conclude 
that  the  mere  delivery  of  the  said  account  was  relied  on  as 
establishing  the  said  appropriation,  but,  as  reported  speci- 
ally by  the  Master  in  the  eighth  paragraph  of  his  report 
he  declined  to  admit  the  said  evidence. 

The  defendants  by  revivor  forthwith  served  notice  of 
appeal  from  the  Master's  report  on  the  following  grounds : 

1.  That  the  said  Master  should  not  have  ruled  that  the  defendants  by 
revivor  were  bound  by  the  account  rendered  by  the  late  Charles  Magrath 
to  the  solicitors  for  the  plaintiff  prior  to  the  commencement  of  this 
action,  or  at  all  events  should  not  have  held  the  said  defendants  were 
bound  by  the  said  account  as  against  the  said  defendant,  Alexander 
Mitchell,  and  should  not  have  ruled  that  the  said  account  contained  any 
binding  appropriation  of  receipts  in  liquidation  of  principal  as  in  the  said 
paragraph  mentioned,  and  should  not  have  ruled  that  the  said  C.  Magrath 
ever  made  any  such  appropriation  either  by  the  rendering  of  the  said 
account  or  by  the  affidavit  in  the  said  paragraph  mentioned,  or  in  any 
other  manner,  and  should  not  have  rejected  the  account  brought  into  his 
office  by  the  said  defendants  by  revivor  wherein  they  applied  receipts  in 
liquidation  in  the  first  instance  of  interest  accrning  due  upon  the  moneys 
coming  to  the  said  Charles  Magrath  under  the  trust  deed  in  the  pleadings 
mentioned  in  the  usual  and  ordinary  manner  in  such  cases,  and  the  said 
Master  exceeded  the  powers  conferred  upon  him  by  the  judgment  in  this 
action  in  assuming  to  take  the  account  against  the  defendants  by  revivor 
in  the  manner  in  which  he  has  taken  the  said  account. 

2.  Upon  the  ground  that  the  Master  has  found  a  far  less  sum  as  due  to 
the  appellants  out  of  the  proceeds  of  the  trust  estate  in  question  than  is 
really  due. 

3.  And  upon  the  ground  that  the  Master  should  not  have  rejected  the 
evidence  tendered  by  the  defendants  by  revivor  as  in  the  eighth  paragraph 
of  the  said  report  mentioned  inasmuch  as  neither  the  said  defendant, 
Charles  Magrath,  nor  the  defendants  by  revivor  ever  at  any  time  had 
notice  that  the  affidavit  of  Charles  Magrath  was  relied  upon  by  the 
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defendant  Alexander  Mitchell  as  constituting  or  evidencing  such  appro- 
priation as  in  the  report  mentioned,  and  the  surcharges  af  the  plaintiff  and 
the  defendant  Alexander  Mitchell  set  up  the  delivery  of  the  prior  account 
only  as  constituting  or  evidencing  such  appropriation,  and  they  should  have 
been  held  strictly  to  the  words  of  their  surcharges,  and  an  opportunity 
should  have  been  afforded  to  the  appellants  of  shewing  the  circumstances 
under  which  the  said  affidavit  was  made. 

The  plaintiff  thereupon  served  notice  of  cross-appeal  on 
the  following  grounds  : 

1.  That  the  master  should  have  found  that  the  defendant,  Charles 
Magrath,  now  deceased,  was  guilty  of  wilful  neglect  and  default  in  the 
execution  of  the  trusts  set  forth  in  the  deed  of  trust  in  the  pleadings 
mentioned  in  that  the  said  Charles  Magrath  did  not  without  delay  sell 
and  absolutely  dispose  of  the  lands  and  premises  and  the  appurtenances  in 
the  said  trust  deed  set  forth. 

2.  That  the  Master  should  have  charged  the  estate  of  the  said  Charles 
Magrath,  now  deceased,  with  the  loss  or  damages  to  the  plaintiff  resulting 
from  his  said  wilful  neglect  and  default  to  the  extent  at  least  of  disallow- 
ing interest  upon  the  said  Charles  Magrath's  own  claims,  and  by  charging 
him  in  favor  of  the  plaintiff  with  an  amount  equal  to  the  interest  payable 
upon  the  claim  of  the  defendant,  Alexander  Mitchell, 

The  appeal  and  the  cross-appeal  came  up  for  hearing 
together  on  October  29th,  1885,  before  Boyd,  C,  the  cross- 
appeal  being  taken  first. 

Lash,  Q.  C,  and  Hamilton  Gassels,  for  the  plaintiff.  The 
evidence  shews  Magrath  could  have  sold  more  advan- 
tageously years  before  he  did.  He  never  advertised  it,  but 
if  anything  seems  to  have  rather  discouraged  persons  from 
buying.  "  Without  delay,"  in  the  deed  gives  no  more  than  a 
year  to  sell  in.  As  to  the  duty  of  a  trustee  for  sale  in 
Magrath's  position,  we  refer  to  Sculthorpe  v.  Upper,  L.  R 
13  Eq.  232  ;  Wightwich  v.  Lord,  6  H.  L.  Gas.  217  ;  Fry  v. 
Fry,  27  Beav.  144 ;  Lewin  on  Trustees,  6th  ed.,  p.  375  ; 
Sto7^y's  Equity  Jurisprudence,  Eng.  ed.,  sec.  978  a ;  Perry 
on  Trusts,  2nd  ed.,  sec.  770  ;  Taylor  v.  Tahrum,  6  Sim 
281 ;  Oraham  v.  Yeoynans,  18  Gr.  238  ;  Thompson  v.  Hoi- 
man,  28  Gr.  35 ;  Devaynes  v.  Robinson,  24  Beav.  86,  esp. 
at  p.  94  ;  Ernes  v.  Ernes,  11  Gr.  325.  Magrath  was  under 
great  moral  obligation  to  Taylor,  having  advanced  his 
money  on  a  third  mortgage. 
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G.  Moss,  Q.  C,  and  Lefroy,  for  the  defendants  by  revivor. 
The  intention  of  the  parties  must  be  looked  at  to  explain  the 
words  of  the  trust  deed ;  Lewin  on  Trustees,  Gth  ed.,  p- 
269.  The  very  fact  that  the  deed  was  not  executed  for 
two  years,  shews  that  there  was  no  change  in  the  view  of 
the  parties  during  that  interval.  Magrath  was  only  to  be 
responsible  for  wilful  default,  as  to  which,  see  Lewis  v. 
Great  Western  R.  W.  Co.,  3  Q.  B.  D.,  at  p.  215.  As  to  the 
duty  of  a  trustee  for  sale,  see  Palairet  v.  Carew,  32  Beav. 
564  ;  MarsdeuY.  Kent,  5  Ch.  D.  598  ;  Baxton  v.  Baxton,  1 
My.  &;  Cr.  80,  esp.  at  p.  93.  All  the  cases  referred  to  by  Mr. 
Lash  relate  to  executors  under  wills,  not  to  such  a  case  as 
this.  This  trust  arose  out  of  a  forlorn  hope  on  the  part  of 
those  interested  that  the  property  would  some  day  fetch, 
enough  to  pay  their  claims.  Though  selling  before  would 
have  prevented  the  accrual  of  interest  on  Magrath's  claim, 
it  would  have  also  destroyed  all  hope  for  the  other  parties 
interested,  unless  it  can  be  shewn  that  at  any  time 
Magrath  could  have  sold  for  more  than  enough  to  pay  off 
himself.  No  such  thing  is  shewn.  By  urging  on  the  pre- 
sent sale  the  other  beneficiaries  have  defeated  their  own 
claims. 

McPhillips  for  A.  Mitchell  cited  GrayhurnY.Clarkson, 
L.  K  3  Ch.  605. 

The  appeal  of  the  defendants  by  revivor  was  then  pro- 
ceeded with. 

G.  Moss,  Q.  C,  for  the  appellants.  The  rule  as  to  appi'o- 
priation  does  not  apply  to  a  case  of  principal  and  interest 
such  as  this.  Interest,  legally  speaking,  is  undoubtedly 
part  of  the  same  debt  as  the  principal :  Hudson  v.  Fawcett, 
7  M.  &  Gr.  348,  and  may  be  recovered  without  any  refer- 
ence to  it  on  the  pleadings.  Besides,  the  judgment  here 
only  directs  the  Master  to  take  an  account  of  the  dealings 
of  the  trustee  under  the  trust  deed.  He  went  beyond  his 
functions. 

[Boyd,  C. — I  think  the  judgment  authorized  him  to  deal 
with  the  matter  of  the  alleged  appropriation.] 

Here  there  is  not  a  payment  made  by  a  debtor  and  a 
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creditor  in  the  ordinary  way.  It  is  simply  a  trustee  receiv- 
ing receipts  on  a  general  account  of  the  trust.  Magrath  was 
a  trustee  for  all  parties,  and  was  dealing  with  a  trust  fund . 
The  debtor,  the  estate,  c6uld  not  have  insisted  on  applying 
the  receipts.  There  is  no  earlier  debt  here,  or  any  earlier 
items  to  apply  receipts  to.  The  whole  debt  to  the  plaintiff  is 
applicable  altogether  in  one  lump  sum,  as  to  which  there 
could  be  no  question  of  appropriation.  It  has  been  held 
the  rendering  of  an  account  in  a  shape  not  crediting 
receipts  on  interest  does  not  preclude  another  account  : 
MacQregor  v.  Gaulin,  4  U.  C.  R.  378,  which  was  not  cited 
to  the  Master. 

Lefroy,  on  the  same  side.  As  to  Magrath's  affidavit  and 
depositions,  no  where  in  them  is  any  direct  mention  made 
of  application  or  appropriation  of  payments.  It  is  evident 
nothing  said  in  them  has  reference  to  that  matter.  The 
«  Elgin  Mills  book"  contains  no  appropriation.  All  that  was 
intended  by  the  affidavit  and  depositions  was  to  verify  the 
items  of  receipt  and  disbursement  in  Sorley's  account,  and 
the  evidence  excluded  by  the  Master  should  have  been 
admitted,  if  the  affidavit  was  to  be  at  all  relied  on  as  con- 
firming the  alleged  appropriation. 

Lash,  Q.  C,  and  Gassels,  for  the  plaintiff.  An  account 
was  demanded  of  Magrath,  and  Sorley's  account  was  the 
response,  shewing  the  balance  which  he  then  claimed, 
McGregor  v.  Goulin,  4  U.  C.  R.  378,  does  not  relate  to  im- 
putation of  payments.  We  refer  to  Cockburn  v.  Edwards f 
18  Ch.  D.  449  ;  Addison  on  Contracts,  8th  ed.,  p.  1211 ; 
Frazer  v.  Bunn,  8  C.  &  P.  704  ;  Frazer  v.  Lode,  10  Gr.  207  ; 
Hunger  010.  Appropriations,  pp.  62,  126  ;  Hooper  v.  Keay,  1 
Q.  B.  D.  178 ;  Re  Brown,  2  Gr.  Ill,  590. 

McPhillips,  for  Mitchell,  cited  Shaw  v.  Picton,  4  B.  & 
Cr.  715  ;  Dicldnson  v.  Marrow,  14  M.  &  W.  713. 

Moss,  Q.  C.,  in  reply.  At  all  events  we  never  com- 
municated any  account  to  Mitchell.  Nor  had  Magrath 
any  reason  for  helping  Mitchell,  whatever  might  be  the 
case  with  Taylor.  But  Sorley's  account  was  not  accepted 
by  the  plainttfi*;  at  all  events  they  do  not  proceed  on  the 
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footing  of  a  settled  account.  Cochhurn  v.  Edwards  was  a 
case  of  a  settled  account,  and  has  no  application.  But 
Harlock  v.  Ashherry,  19  Ch.  D.  539,  is  very  apposite,  shew- 
ing, as  it  does,  that  as  long  as  an  account  remains  open 
between  parties,  receipts  may  be  applied  properly.  There 
is  no  case  to  shew  that  there  can  be  appropriation  by 
parties  as  between  principal  and  interest,  though  no  doubt 
an  express  agreement  might  be  come  to  on  the  subject : 
Tudor's  L.  C.  Merc.  Law,  3rd  ed.,  p.  31 ;  Hunger  on  Appro- 
priations, p.  126. 

November  4th,  1885.  Boyd,  C. — Mr.  Magrath  was  a 
solicitor  of  this  Court,  and  acted  as  agent  for  Colonel  Taylor, 
who  lived  in  England,  in  the  investment  of  his  money. 
He  made  an  investment  of  £1,075  for  Taylor  on  the  land 
in  question  in  1856.  This  was  a  third  incumbrance,  the 
first  being  a  mortgage  from  Thompson  to  McArthur  for 
£1,000,  and  the  second  arising  out  of  notes  held  by 
McArthur  against  Thompson  on  which  he  recovered  judg- 
ment for  about  £550.  The  loan  effected  by  Magrath  was 
by  paying  Mr.  Hector  Cameron,  attorney  for  Mitchell,  the 
£1,057,  and  procuring  an  assignment  of  a  then  second 
mortgage  which  Mitchell  held  for  Thompson.  Magrath, 
in  his  memorandum  of  the  transaction,  says,  "  Cameron 
agreed  to  assign  the  mortgage  Thompson  to  Mitchell,  he 
having  been  then  fully  paid  up  (part  in  notes  from  Thomp- 
son)." 

After  this  arrangement  it  appears  that  some  of  these 
notes  not  having  been  paid  Mitchell  in  respect  of  these 
came  in  prior  to  Taylor,  whether  unexpectedly  to  Magrath 
or  not  does  not  appear  .  The  property  proved  insufficient 
to  answer  the  incumbrances  and  was  bought  in  by  Magrath, 
who  advanced  his  own  money  for  that  purpose.  He  then 
obtained  a  conveyance  to  himself  with  Taylor's  assent, 
and  held  it  in  order  to  pay  himself  off  first,  then  Mitchell, 
and  then  Taylor.  He  was  to  have  10  per  cent  on  his 
expenses  and  advances  to  be  paid  out  of  the  rents  and  sale 
of  the  property. 
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The  deed  is  made  out  to  Magrath  though  the  property 
was  bid  in  in  Taylor's  name,  and  when  that  deed  was  signed. 
Colonel  Taylor  was  in  this  country.  The  deed  refers  to  a 
deed  of  trust,  and  though  both  are  of  the  same  date  March 
2nd,  1864,  Taylor  must  have  been  away  when  the  latter 
was  signed  as  it  is  executed  by  John  Crickmore  as  hi& 
attorney.  Such  is  the  origin  of  the  transaction,  a  disastrous 
investment  made  by  a  solicitor  and  agent  of  the  plaintiff's 
testator  and  a  getting  in  of  the  property  with  intent  to  save 
something  if  possible,  and  as  Magrath  says,  "  mainly  to 
protect  Colonel  Taylor." 

The  case  in  appeal  is  involved  in  doubt  and  difficulty 
because  of  the  absence  of  evidence,  some  inevitable  and 
some  that  might  have  been,  but  was  not,  procured. 

Colonel  Taylor  died  in  England  in  March,  1881.  It 
appears  that  he  appointed  Leith,  Kingstone  &  Brough  his^ 
attorneys  in  place  of  Magrath  in  1880.  No  evidence  is 
given  of  anything  being  done  by  them  till  1882,  when  Mr, 
Brough  applied  for  and  obtained  a  statement  of  the  affairs 
in  Magrath's  hands  by  an  account  delivered  in  January 
1882.  Magrath,  who  died  pending  this  action,  was  exam- 
ined on  April  SOth,  1884,  and  he  says  this  account  was  made 
out  for  the  information  of  Leith  &  Co.  upon  their  being 
appointed  attorneys  for  Taylor.  He  says  further :  "  Mr. 
Brough  asked  for  a  statement  of  the  estate  in  my  hands 
and  I  not  being  prepared  to  do  it  myself,  and  being  aware 
that  Mr.  Sorley  was  a  regular  good  accountant,  employed 
him.  *  *  I  satisfied  myself  that  Mr.  Sorley  made  a  cor- 
rect statement.  *  *  I  went  over  it,  and  was  satisfied  it 
was  correct  before  I  let  Mr.  Brough  have  it.'' 

Two  days  before  this,  on  April  28th,  1884,  Mr.  Magrath 
made  an  affidavit  verifying  the  account,  a  copy  of  which 
had  been  furnished  to  Mr.  Brough  in  1882,  and  in  that 
affidavit  were  these  expressions  : 

4.  In  January,  1882,  I  caused  an  account  to  be  carefully 
prepared  from  my  books  and  vouchers  of  my  dealing  in  reference  to  the 
trust  estate  by  Mr.  Sorley,  a  professional  book-keeper, 

6.  The  said  account  was  prepared  under  my  direction  and  super- 
vision, and  was  carefully  revised  by  me,  and  sets  forth  according  to 
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the  best  of  my  knowledge,  information  and  belief,  a  full,  true  and  parti- 
cular account  of  the  particulars  of  my  dealings  with  the  trust  premises 
Tip  to  April  13th,  1880.  *  *  It  contains  a  like  account  of  the  disburse- 
ments, allowances,  and  payments  made  by  me,  and  the  times  when  the 
names  of  the  persons  to  whom  and  the  purposes  for  which  the  same  was 
made. 

9.  I  have  made  this  affidavit  in  case  I  should  be  unable  to  make 
a  further  affidavit  or  state  my  accounts  and  dealings  as  trustee  in 
in  any  different  shape,  pursuant  to  any  reference  which  the  Court  may 
see  fit  to  order  in  this  action. 

This  account  shews  that  the  moneys  received  from  rents 
and  sales  and  insurance  moneys  were  applied  in  the  first 
place  to  reduce  the  principal  of  the  moneys  advanced  by 
and  due  to  Magrath,  and  the  result  is  that  on  May  18th 
1 876,  these  principal  moneys  were  fully  paid  off,  and  only 
interest  left  to  be  paid. 

After  Magrath 's  death  his  executor  sought  to  change  the 
form  of  the  account,  and  brought  in  one  into  the  Master's 
office,  in  which  the  moneys  received  were  applied  (first)  in 
the  usual  way  to  the  discharge  of  the  interest.  This  they 
may  do  as  against  Mitchell,  but  I  think  that  it  is  too  late 
to  claim  now  to  change  the  previous  application  of  those 
payments  as  made  by  the  trustee  Magrath. 

Special  reasons  appear  to  my  mind  to  exist  which  would 
influence  him  so  to  apply  the  moneys  from  this  property^ 
He  was  under  obligations  to  see  that  Taylor  was,  as  far 
as  possible,  recouped ;  whether  these  obligations  were 
legal  as  well  as  moral  I  have  no  means  of  determining. 
But  in  his  examination  he  volunteers  the  statement :  I 
have  had  the  good  fortune  through  life  of  being  a  correct 
business  man,  and  I  could  swear  that  I  have  always  had 
the  greatest  interest  in  doing  the  best  I  could  for  this  trusty 
especially  with  the  view  of  trying  to  secure  something  for 
Colonel  Taylor." 

It  is  a  fair  and  reasonable  inference  that  an  arrancrement 
of  this  kind  as  to  the  application  of  money  received  was 
made  by  him  with  Colonel  Taylor  when  the  latter  was  in  the 
country  in  1864,  and  that  the  making  up  and  tendering  of 
this  account  was  in  pursuance  of  that  understanding.  I 
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find  it  difficult  to  believe  that  a  solicitor  who  was  in  1882 
quite  able  to  protect  his  own  interests,  assisted  by  a  "good 
professional  accountant,"  who  acted  under  his  supervision, 
could  have  melde  such  an  egregious  blunder  as  is  now  sought 
to  be  imputed  to  them.  Mr.  Sorley  is  not  called,  nor  is 
Mr.  Brough,  and  I  must  do  the  best  I  can  by  way  of  infer- 
ence, remembering  this  also  that  I  have  to  be  satisfied  that 
the  Master  was  wrong  before  I  undertake  to  overrule  him. 

The  solicitor,  Magrath,  must  have  been  perfectly  well 
aware  of  what  Sir^ James  Macauley,  in  McGregor  v.  Gaulin, 
4  U.  C.  R.  378,  speaks  of  as  the  i-egular  mode  of  making 
up  the  account  by  placing  the  payments  against  the 
arrears  of  interest  till  paid  off  and  the  balance  in  liquida- 
tion of  the  principal.  How  can  his  rendering  of  the 
account  in  a  different  manner  by  applying  the  income 
in  redaction  and  satisfaction  of  the  principal  moneys 
paid  be  possibl}^  explained,  except  as  a  distinct,  deliberate 
application  thus  of  the  moneys  ?  Whether  this  was  in 
pursuance  of  a  previous  engagement  to  that  effect  or  not 
appears  to  be  of  minor  moment,  so  far  as  the  question  of 
appropriation  of  payments  or  receipts  is  concerned,  but  I 
judge  it  to  be  the  result  of  a  pre-existing  arrangement : 
Henniker  v.  Wigg,  4  Q.  B.  492.  The  present  case  so  far 
as  concerns  this  application  of  the  moneys  first  to  the  prin- 
cipal is  not  within  the  decision  referred  to  in  4  U.  C.  E.  That 
case  arose  out  of  a  mere  blunder  in  the  computation  of 
the  accounts  which  was  rectified  within  a  fortnight  after 
the  mistake  occurred.  The  earlier  accounts  had  been 
preperly  made  up  and  rendered,  and  as  stated  in  the  judg- 
ment of  the  Ohief  Justice  the  facts  there  raised  no 
question  as  to  the  imputation  of  payments.  That  decision 
is,  however,  it  seems  to  me  applicable  to  rectify  the 
manner  of  making  up  the  accounts  after  the  principal 
moneys  were  satisfied.  Assume,  as  I  think  is  a  reasonable 
inference,  that  the  parties  (solicitor  and  client)  agreed  that 
the  receipts  from  the  property  should  be  first  applied  to 
discharge  the  principal ;  this  was  satisfied  Avhen  the 
principal  was  all  paid  off.    It  is  an  error  in  continuing  the 
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accounts  to  charge  interest  at  10  per  cent  against  the 
;Solicitor  in  favor  of  the  client.  So  that  from  May  18th, 
1876,  the  moneys  as  received  from  the  property  should  be  at 
once  as  received  applied  in  reduction  of  the  accumulated 
interest  account,  which  would  leave  the  true  balance,  at  the 
date  to  which  this  first  account  is  brought  down,  about 
$3,736  instead  of  $3,349.  The  Master's  results  may  have  to 
be  changed  somewhat  if  the  account  is  continued  in  this  way. 

There  is  nothing  at  variance  with  the  written  instru- 
ment of  trust  in  taking  the  account  as  rendered  by  Mr. 
Magrath.  By  the  terms  of  the  trust  he  is  to  receive  the 
incomings  and  "  to  deduct,  retain,  and  pay  himself  "  the 
principal  sums  specified,  "  with  interest  at  ten  per  cent 
per  annum."  No  time  of  payment  is  indicated,  and  the 
transaction  is  just  the  same  as  if  the  moneys  received  had 
come  from  the  hands  of  Colonel  Taylor,  who  upon  paying 
them  directed  their  application  to  the  discharge  of  the  prin- 
-cipal  sums,  and  the  trustee  had  received  them  on  that  foot- 
ing. That  is  not  in  contravention  of  the  terms  of  the 
trust,  though  it  is  not  the  way  in  which  the  Court  would 
take  the  account  if  there  had  been  no  appropriation  of  the 
rents  and  profits. 

The  trustee  having  as  against  the  plaintiff"  applied  the 
,sums  received  to  pay  himself  the  principal  moneys,  hav- 
ing communicated  that  application  by  the  delivery  of  the 
account  to  Mr.  Brough,  and  having  two  years  afterwards 
sworn  that  that  account  was  correct,  and  exhibited  the 
manner  in  which  those  payments  had  been  from  time  to 
time  made,  the  onus  is  on  him  to  get  rid  of  the  unmistake- 
able  and  deliberate  application  of  the  moneys  to  a  par- 
ticular purpose.  So  far  from  this  being  done,  there  is  posi- 
tively no  evidence  which  would  place  his  executors  in  any 
better  position  than  he  was  in  at  the  time  of  his  death. 

Upon  further  consideration  I  do  not  think  that  Mitchell 
is  affected  by  this  manner  of  dealing  between  the  other 
parties.  The  trustee  has  not  done  or  said  anything  as  to 
him,  which  disables  the  executors  from  brincrinor  in  the 
accounts  made  up  in  the  usual  Avay.  The  statement  given 
to  Mitchell's  solicitor  in  1870  supplies  no  evidence  of  any 
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application  of  the  moneys,  and  what  took  place  between 
Magrath  and  Taylor  does  not  enure  to  Mitchell's  benefit. 
The  account  may  well  be  taken  in  the  ordinary  way  as  to 
Mitchell  and  in  the  special  way  intended  by  Magrath  as  to 
the  plaintiff.  The  report  should  be  modified  as  I  have 
thus  indicated  both  as  to  the  amount  due  to  Magrath  as 
against  the  plaintiff",  and  to  the  amount  claimable  by  Ma- 
grath as  against  Mitchell.  Upon  the  plaintiff's  appeal  I 
agree  with  the  Master.  I  think  it  better  to  give  no  costs 
o£  appeal  or  cross-appeal  to  any  party,  as  all  have  failed 
and  succeeded  to  about" the  same  extent. 

The  proper  mode  of  taking  the  account  on  the  footing 
of  this  judgment  would  be  thus :  ascertain  what  is  due  be- 
tween Magrath  and  Mitchell,  who  is  second  in  priority,  and 
let  that  be  paid.  Then  ascertain  what  is  due  as  between 
Magrath  and  Taylor,  (deducting  what  is  paid  to  Mitchell 
as  a  proper  disbursement)  and  let  the  balance  be  paid  after 
satisfying  Magrath's  claim  to  the  plaintiflf. 

I  may  ^  add  it  would  be 'a  reasonable  settlement  of  the 
action  if  the  costs  of  all  parties  should  be  paid  out  of  the- 
fund,  and  the  balance  divided  as  I  have  indicated,  (a) 

A.  H.  F.  L. 

(a )  On  settling  the  minutes  of  this  judgment,  a  dispute  arose  between 
the  parties,  the  defendants  by  revivor  claiming  that  inasmuch  as  Sorley's 
account  was  held  binding  only  as  between  them  and  Taylor,  and  not  as 
between  them  and  Mitchell,  and  inasmuch  as  Mitchell  had  priority  over 
Taylor,  they  and  not  Taylor  were  entitled  to  that  portion  of  the  proceeds 
of  the  sale  which  would  have  gone  to  Mitchell,  if  Sorley's  account  had 
been  binding  as  against  him,  and  that,  after  Mitchell  had  received  the 
small  sum  which  was  due  to  him  on  this  computation,  Taylor  should  be 
declared  entitled  only  to  the  residue. 

This  question  being  brought  up  on  motion  to  vary  the  minutes  as  set- 
tled on  November  11th,  1885,  Boyd,  C,  held  that  the  defendants  by 
revivor  were  only  entitled  to  such  portion  as  was  found  due  to  them  on 
taking  the  account  as  between  them  and  Taylor,  on  the  basis  of  Sorley's 
account.  A  dispute  then  arose  between  Mitchell  and  Taylor  as  to 
whether  the  former  or  latter  were  to  get  the  portion  of  the  proceeds 
which  would  have  been  Mitchell's  if  Sorley's  account  had  been  binding  as 
between  him  and  the  defendants  by  revivor. 

Special  leave  was  then  given  by  the  Chancellor  to  argue  this  point  on  a 
subsequent  day,  but  in  the  meanwhile  a  settlement  was  arrived  at  by  con- 
sent between  the  parties  Eep. 
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[CHANCERY  DIVISION.] 

Blean  V.  Blean. 

Vendor  and  purchaser — Sale  of  infants'  estate — Title — 12  Vic.  c.  72 — 
B.  S.  0.  c.  40,  s.  76. 

■CJertain  infants'  lands  were  sold  under  an  order  which  appeared  upon  its 
face  to  have  been  presented  under  the  statutable  jurisdiction  of  the 
Court  of  Chancery  relating  to  the  sale  of  infants'  estates  :  12  Vic.  c. 
72 — R.  S.  O.  c.  40,  s.  76.  The  petition  and  order  were  entitled  in  the 
matter  of  the  infants,  and  the  subsequent  proceedings  were  taken  as 
provided  by  the  general  orders  of  the  Court,  the  order  setting  out  that 
what  was  being  done  was  because  it  was  beneficial  to  the  infants,  and 
the  conveyance  was  executed  by  the  Referee  for  the  infants.  A  sub- 
sequent purchaser  objected  that  the  order  for  sale  did  not  disclose  any 
jurisdiction. 

Meld,  that  as  the  Court  would  never  allow  the  infants  to  recede  from  what 
was  so  done  for  their  benefit,  a  subsequent  purchaser  could  not  raise 
doubts  as  to  jurisdiction,  when  upon  the  face  of  the  proceedings  the 
statute  authorizing  the  sale  appeared  to  have  been  followed. 

■'Calvert  v.  Godfrey,  6  Beav.  97,  considered  and  distinguished. 

This  was  an  appeal  by  a  purchaser  at  a  judicial  sale 
from  a  report  of  the  Master  at  London. 

The  title  disclosed  a  sale  under  the  direction  of  the  Court 
of  certain  infants'  property  alleged  to  have  been  for  their 
benefit ;  and  in  the  making  of  title  to  the  purchaser  herein 
the  Master  held  that  the  purchaser  could  not  go  behind 
the  deed  made  under  the  order  for  the  sale  of  the  infants' 
estate,  entitled  in  the  matter  of  the  infants  and  setting  out 
that  the  sale  was  for  their  benefit. 

R.  M.  Meredith,  for  the  appeal. — The  order  was  a  Cham- 
ber order  initiated  by  the  Referee  and  it  does  not  disclose 
any  jurisdiction.  It  is  said  the  mother  is  dead  and  that 
that  is  the  reason  why  she  did  not  join  in  the  conveyance, 
which  was  executed  by  the  Referee  for  the  infants,  but  that 
is  no  answer  to  the  defect.  I  refer  to  R.  S.  O.,  c.  40,  s.  76  ; 
Re  Wilson,  7  P.  R.  245  ;  Calvert  v.  Godfrey,  6  Beav.  97, 
107. 

H.  Becker,  Q.  C,  contra. — My  client  is  not  bound  to 
;show  that  the  order  was  proper.    The  Master  has  ruled 
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and  we  need  not  go  behind  the  order.  It  was  beneficial 
to  the  infants  :  Re  McDonald,  1  Ch.  Ch.  97 ;  Re  BarkcTr 
6  P.  R  225;  Dickey  v.  Heron,  1  Ch.  Ch.  151  ;  Gunn  v. 
Dohle,  15  Gr.  655  ;  McLean  v.  Grant,  20  Gr.  76  ;  Shaiv  v.. 
Crawford,  4  A.  R.  385 ;  Bennett  v.  Hamill,  2  Sch.  &  LeL 
566  ;  Taylor  on  Titles,  78. 

Meredith,  Id  reply. — The  jurisdiction  is  statutory,  and  is- 
not  to  be  presumed.  The  purchaser  is  anxious  to  take  the 
title,  but  it  must  be  free  from  doubt :  Kelly  v.  Imperia[ 
Loan,  c^c,  Co.,  11  A.  R  526. 

December  23,  1885.  BoYD,  C. — The  proceeding  to  sell: 
the  infants'  lands  appears  on  the  face  of  the  order  to  have- 
been  prosecuted  under  the  statutable  jurisdiction  of  the 
Court  of  Chancery  relating  to  the  sales  of  infants'  estates. 
The  petition  and  order  are  entitled  in  the  matter  of  the 
infants  as  directed  by  G.  0.  527,  and  presented  by  their 
guardian, as  by  G.O.  528  ;  the  depositions  were  taken  before- 
the  Master, as  by  G.  0.  532  and  533;  a  sum  in  gross  is  fixed 
for  the  widow's  dower  as  provided  by  sec.  57  of  the  Chancery 
Act  (12  Vic.  c.  72),  and  the  Referee  is  directed  to  execute 
the  conveyance  for  the  infants  as  provided  by  sec.  53  of  the 
same  Act.  The  order  sets  forth  that  what  is  being  done 
is  because  it  would  be  beneficial  for  the  infants  to  proceed 
to  a  sale  of  the  said  lands ;  and  although  the  precise  nature 
of  the  benefit  is  not  disclosed  on  the  face  of  the  order  it  is- 
of  reasonable  inference  that,  owing  to  the  prior  incum- 
brances, the  estate,  if  [left  in  specie,  was  not  productivcr 
and  provision  is  made  for  distributing  the  surplus  in  yearly 
payments  for  the  benefit  of  the  children.  An  order  framed 
in  this  way  shews  jurisdiction ;  it  need  not  set  fo  in 
detail  the>  particulars  in  respect  of  which  benefit  is  to 
accrue  so  as  to  bring  the  case  in  set  terms  within  sec^ 
49  of  the  Chancery  Act  (12  ,  Yic,  cap.  72,  &c.).  A  liberal 
reading  has  been  given  to  the  language  of  that  Act* 
Thus,  in  Re  Bishoprick,  21  Gr.  591,  Blake,  V.  C,  held 
that  it  applied  to  an  exchange  of   lands,  because,  as« 
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it  is  said,  "  It  is  evident  that  what  is  sought  is  very  much 
i'f^r  the  benefit  of  the  infant,"  He  proceeds  :  ''Great  lati- 
tude is  given  as  to  the  cause  for  which  the  Court  may  inter- 
fere ;  it  may  do  so  when  called  upon  for  certain  specified 
matters,  or  any  other  cause."  I  do  not  doubt  that  the 
infants  who  have  instituted  this  proceeding  and  have  re- 
ceived the  benefits  of  it  are  bound  by  this  sale.  I  refer  ta 
passages  in  the  judgment  of  Spragge,  V.  C,  in  McDougcll 
V.  Bell,  10  Gr.  283,  "I  take  the  general  rule  to  be  clear, 
that  an  infant  is  bound  by  proceedings  in  a  suit  in  which 
he  is  plaintiff*,"  p.  285.  "I  must  assume  that  the  bill  was. 
properly  filed,"  p.  286.  "  The  difference  between  the  de- 
cree and  the  decree  on  further  directions  as  to  the  lands 
directed  to  be  sold  for  the  satisfaction  of  debts  is  no 
evidence  of  fraud ;  it  was  the  act  of  the  Court,  and  I  must 
assume  was  done  upon  good  and  sufficient  grounds,"  p.  288. 

It  was  held  in  Calvert  v.  Godfrey,  6  Beav.  97,  "that  the 
Court  has  no  authority  to  sell  the  real  estate  of  an  infant 
or  to  convert  it  upon  the  notion  that  it  would  be  beneficial 
for  the  infant."  But  that  has  no  application  to  the  juris- 
diction of  the  Court  in  this  country,  which  is  empowered 
by  the  Canadian  Act  to  sell  and  deal  with  the  estates  of 
infants  for  their  benefit.  But  even  in  England,  and  apart 
from  statutory  jurisdiction,  the  Court  sanctioned  the  sale 
of  infants'  estate  under  special  circumstances :  Garmstone 
V.  Gaunt,  1  Coll.  C.  C.  577.  By  sec.  54  of  the  statute  the 
conveyance  executed  by  the  Referee  for  the  infants  is  to  be 
as  effectual  as  if  signed  by  the  children  when  of  age.  This 
being  so  the  Court  will  never  allow  them  to  recede  fi-om 
what  has  been  done  for  their  benefit,  and  a  purchaser  can- 
not conjure  up  doubts  as  to  jurisdiction  when  upon  the 
face  of  the  proceedings  the  statute  authorizing  a  sale  ap- 
pears to  have  been  followed :  Vansagnew  v.  Stewart,  (H. 
L.  Ca.,  1822)  referred  to  in  Sugden  on  Vendors,  pp.  111- 
113,  14th  ed.;  McDonald  v.  Garrett,?  Grant  606,  and  8 
Grant  290. 

I  dismiss  the  appeal,  with  costs. 

G.  A.  B. 
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[COMMON  PLEAS  DIVISION.] 

The  Austin  Mining  Company  (Limited)  v.  Gemmel. 

•Company — Election  of  directors — Special  meeting — Quorum — Detention  of 
books,  (icc.y  by  secretary. 

The  plaintiffs  were  a  company  incorporated  under  The  Canada  Joint 
Stock  Companies'  Act,  40  Vic.  ch.  43.  By  sec.  29  the  directors  were 
to  be  elected  by  the  shareholders  in  general  meeting  assembled,  at 
such  times  as  the  by-laws  of  the  company  should  prescribe  ;  and  by  sec. 
30,  in  default  of  other  express  provisions  therefor  in  the  letters  patent  or 
by-laws,  such  election  should  take  place  yearly,  upon  notice  .  that  at 
all  general  meetings  each  shareholder,  who  had  paid  all  calls,  should 
be  entitled  to  vote  on  each  share  held  by  him  |  and  that  all  questions 
should  be  determined  by  the  majority  of  votes.  By  sec.  HI  the  failure 
to  elect  directors  at  the  proper  time  should  not  dissolve  the  company  ; 
but  such  election  should  take  place  at  any  general  meetincj  of  the  com- 
pany duly  called  for  the  purpose,  the  retiring  directors  to  continue  in 
office  until  the  election  of  their  successors.  By  sec.  32  power  is  given  to 
the  directors  to  pass  by-laws  for,  amongst  other  things,  the  time,  &c.,  of  the 
holding  of  the  annual  meeting  of  the  company,  the  calling  of  meetings, 
regular  and  special,  of  the  directors  and  of  the  company,  the  quoram 
at  such  meetings  ;  but  every  such  by-law,  unless  confirmed  at  a  general 
meeting  of  the  company,  should  only  be  in  force  until  the  next  annual 
meeting  (hereof  5  one-fourth  in  value  of  the  shareholders  could  at  all 
times  call  a  special  meeting  for  the  transaction  of  such  business  as 
might  be  specified  in  the  notice  given  therefor.  By  a  by-law  passed  by 
the  directors  the  last  Tuesday  in  September  was  fixed  as  the  date  of 
the  annual  general  meeting,  and  the  quorum  for  such  meeting  was  to 
consist  of  five  members  ;  but  at  a  special  meeting  they  were  required 
in  addition  to  represent  one-third  of  the  capital  stock.  In  1884  thpre 
was  no  election  of  directors  at  the  appointed  time  owing  to  the  office 
where  the  meeting  therefor  was  to  have  been  held,  being  locked  up  and 
the  defendant  refusing  to  attend  the  meeting  or  give  up  the  books,  &c.; 
and  in  October  a  special  general  meeting  of  the  shareholders  was  held, 
called  on  notice,  stating  the  object  thereof,  on  a  requisition  by  one- 
fourth  in  value  of  the  shareholders,  and  directors  were  elected,  who 
appointed  a  new  secretary.  At  the  meeting  there  were  present  three- 
fourths  of  the  qualified  vote  and  one-third  of  the  subscribed  capital,  but 
considerably  less  than  that  amount  of  the  nominal  capital.  In  anjactiou 
by  the  company  against  defendant  for  the  non-delivery  fof  the  books, 
&c.,  to  the  new  secretary,  the  defendant  set  up  as  a  defence  that  he  was 
still  secretary,  because,  as  he  alleged,  the  directors  who  appointed  the 
new  secretary  were  not  duly  elected,  and  that  there  was  not  a  quorum 
at  the  meeting  to  transact  business. 

Held,  under  the  circumstances,  there  was  authority  to  call  the  special 
general  meeting  for  ihe  election  of  directors;  and  that  it  was  duly  called 
by  the  proper  number  of  shareholders. 

Held,  also,  that  the  directors  could  by  by-law  determine  the  quorum  and 
all  other  formal  proceedings  for  the  control  and  conduct  of  the  meet- 
ings of  the  board  and  shareholders:  that  there  was  a  proper  quorum 
present  at  the  meeting  under  the  by-law  ;  and  if  the  by-law  had  required 
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such  one-third  to  be  of  the  whole]  capital  stock  it  would  have  been 
ultra  vires  as  opposed  to  sec.  32. 

Per  Rose,  J.  The  words  of  sec.  31,  "any  general  meeting  of  the  com- 
pany duly  called  for  the  purpose,"  properly  describe  a  special  meeting, 
which  may  be  called  as  provided  by  sec.  32. 

Held,  also,  that  on  the  evidence  the  defendant  must  be  deemed  to  have 
unlawfully  detained  the  books,  &c. :  that  there  was  an  election  of  direc- 
tors de  facto,  and  a  suit  in  the  company's  name  ;  and  an  officer  of  the 
company  could  not  be  permitted  to  withhold  what  belonged  to  the  com- 
pany. In  any  event  the  defence  set  up  was  not  the  proper  way  of 
testing  the  election  of  directors,  which  should  have  been  by  motion  to 
stay  or  set  aside  the  proceedings. 

The  plaintiffs,  a  mining  company  incorporated  under 
the  Canada  Joint  Stock  Companies  Act,  40  Vic.  ch.  43,  by 
letters  patent,  dated  27th  May,  1882,  sued  the  defendant 
who  had  been,  and  still  claimed  to  be,  the  secretary  of  the 
company,  for  the  conversion  and  detention  of  certain  books, 
papers,  letters,  vouchers,  and  documents  belonging  to  the 
company. 

The  defendant  in  his  statement  of  defence  admitted  that 
be  had  in  his  possession  as  secretary  of  the  company,  the 
books,  papers,  and  documents  in  question  ;  and  alleged  that 
they  were  placed  in  his  possession  by  the  plaintiffs,  and 
that  he  had  always  been  ready  and  willing  to  deliver  the 
same  to  any  one  duly  authorized  to  receive  them  on  behalf 
of  the  plaintiffs,  and  that  no  demand  therefor  had  ever 
been  made  upon  him  by  the  plaintiffs,  or  by  any  one  duly 
authorized  to  receive  them  ;  and  he,  defendant,  had  never 
refused  to  deliver  the  same. 

The  action  was  partially  tried  before  O'Connor,  J.,  with- 
out a  jury,  at  Ottawa,  at  the  last  Spring  Assizes,  and  was 
adjourned  by  him  to  be  further  heard  at  Toronto,  if  in 
the  meantime  the  plaintiffs  and  defendants  should  not 
come  to  an  amicable  settlement,  to  which  end  a  new  elec- 
tion of  directors  should  take  place,  thei-e  being  a  dispute  as 
to  whether  the  board  had  been  duly  elected.  A  new  election 
was  held  resulting  substantially  in  the  selection  of  the 
same  directors,  but  no  settlement  was  arrived  at. 

On  the  24th  day  of  July,  1885,  the  case  was  further 
heard  before  the  learned  Judge,  who  delivered  judgment 
dismissing  the  action,  on  the  ground  that  the  books  and 
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papers  having  come  into  the  hands  of  the  defendant  law- 
fully, there  had  been  no  sufficient  demand  and  refu.sal  to 
amount  to  a  conversion. 

During  Michaelmas  sittings,  B.  W.  Scott,  Q.  C,  moved 
on  notice  to  set  aside  this  judgment  and  to  enter  judgment 
for  the  plaintiffs  for  such  damages  as  should  be  deemed 
proper;  or  for  such  other  judgment  as  should  be  deemed 
proper  under  the  circumstances  ;  or  for  a  new  trial,  on  the 
ground  that  the  judgment  was  contrary  to  law  and 
evidence. 

During  the  same  sittings,  November  27,  1885,  B.  W 
Scott,  Q.  C,  supported  the  motion. 

Chrysler,  contra,  referred  to  Re  Cambrian  Feat  and 
Fuel  Co.,  23  W.  R.  405,  31  L.  T.  N.  S.  773. 

January  2,  1886.  Cameron,  C.  J. — At  the  conclusion  of 
the  argument  herein  the  Court  suggested  that  the  plain- 
tiffs' statement  of  claim  should  be  amended  so  as  to  sub- 
stantially present  the  case  as  it  really  was,  a  proceeding 
to  obtain  from  the  defendant,  the  plaintiffs'  own  officer,  a 
delivery  up  of  the  books  and  papers  to  a  new  secretary 
appointed  by  the  plaintiffs,  so  that  the  action  might  be 
relieved  of  any  technical  difficulty  as  to  whether  there 
had  been  in  law  a  wrongful  conversion  of  the  property 
of  the  plaintiffs  or  not.  This  amendment  has  been  duly 
made  ;  and  is  as  follows  : 

"  That  a  special  general  meeting  of  the  shareholders  of 
the  said  company  was  duly  called  for  the  29th  day  of 
October,  1884,  for  the  purpose  of  electing  directors  for  the 
year  then  ensuing,  and  that  said  shareholders  met  on  the 
said  29th  day  of  October,  1884,  and  at  such  meeting  duly 
held,  a  board  of  directors  for  the  year  thence  ensuing  was 
elected.  The  directors  so  elected  met  on  the  5th  day  of 
November,  1884,  and  appointed  R.  C.  W.  MacCuaig,  secre- 
tary-treasurer of  the  said  company  in  the  place  and  stead 
of  the  defendant.  That  the  plaintiffs,  as  such  compan}^ 
required  for  the  purposes  of  their  business  certain  books, 
particularly  the  stock  book,  minute  books,  cash  books^ 
account  books,  and  also  certain  plans,  papers,  letters, 
vouchers,  and  documents,  and  the  corporate  seal  and  other 
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property  belonging  to  the  said  plaintiffs,  and  they  then 
and  theretofore  had  such  books  heieinbefore  particularly 
mentioned,  and  such  seal  and  various  papers,  reports, 
and  other  books  and  property  necessary  for  the  purposes 
of  said  business  and  so  required.  Such  books,  papers, 
and  property  and  seal,  the  property  of  the  plaintiff's,  and 
last  herein  mentioned,  were  and  for  some  time  prior 
thereto,  had  been  in  the  possession  of  the  defendant  as 
secretar}^ -treasurer  of  the  said  company,  and  in  that 
capacity  he  had  been  entrusted  with  them.  After  the 
appointment  of  the  said  MacCuaig  as  secretary-treasurer 
of  the  said  company  in  place  and  stead  of  the  defen- 
dant, the  said  defendant  was  duly  notified  and  made 
aware  of  such  appointment,  and  that  his  duties  as  such 
officer  of  the  company  had  ceased.  That  subsequent  to 
the  appointment  of  the  said  MacCuaig  as  such  secretary- 
treasurer  in  the  place  and  stead  of  the  defendant,  the 
plaintiffs  requested  the  defendant  to  deliver  up  to  them 
and  to  the  said  MacCuaig  as  secretary-treasurer  for  them, 
the  books  papers,  seal,  and  other  property  of  the  said 
company,  and  thereafter,  to  wit,  during  the  months  of 
November  and  December  frequently  requested  and  de- 
manded from  the  defendant  the  delivery  thereof,  but 
the  defendant,  notwithstanding  such  request,  and  not- 
withstanding that  he  was  aware  of  such  appointment  of 
MacCuaig,  and  that  his  own  duties  had  ceased,  refused 
and  still  refuses  to  deliver  up  the  said  books,  papers, 
seal,  and  other  property,  and  detained  the  same  from 
the  plaintiffs.  By  reason  of  the  acts  of  the  defendant, 
the  plaintiffs  are  unable  to  proceed  with  their  business 
and  are  greatly  prejudiced  and  injured,  and  unless  the 
said  books,  papers,  seal,  and  other  property  are  forth- 
with delivered  up,  the  plaintiffs  will  suffer  further  great 
loss.  The  refusal  and  resistance  of  the  defendant  are 
without  justification,  as  the  defendant  well  knows,  and 
the  plaintifts  charge  that  the  object  of  the  defendant  is 
to  obstruct  the  plaintifis  and  to  bring  them  into  trouble 
and  difficulty  in  their  business  and  to  prevent  them 
carrying  on  the  same.  The  plaintiffs  therefore  pray,  that 
an  order  may  be  made  by  this' Honourable  Court  direct- 
ing the  defendant  forthwith  to  deliver  up  to  the  plain- 
tiffs the  said  books,  papers,  seal,  and  other  property 
hereinbefore  specifically  mentioned,  &c.,  such  further  and 
other  relief  as  the  circumstances  of  the  case  may  require 
and  to  the  Court  may  seem  proper." 
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The  learned  Judge  in  the  judgment  delivered  by  him, 
goes  fully  into  the  proceedings  of  the  plaintiffs'  Board  of 
Directors,  their  election,  and  what  was  done  to  obtain  from 
the  defendant  the  books  and  papers. 

I  am  of  opinion  the  plaintiffs  are  entitled  to  the  relief 
prayed  for,  and  that  the  judgment  of  my  Brother  O'Con- 
nor should  be  set  aside. 

The  contention  of  the  defendant  is  not  entitled  to  pre- 
vail. That  contention,  as  I  understood  the  argument  of 
Mr.  Chrysler,  is,  that  the  Board  of  Directors  was  not 
legally  elected ;  and  so  the  secretary  appointed  by  them 
was  not  the  secretary  of  the  plaintiffs  ;  but  the  defendant 
was  at  the  time  of  action  commenced  and  continues  to  be 
the  secretary  of  the  company  and  the  custodian  of  the 
books  and  papers. 

This  contention  is  based  upon  what  are  the  alleged 
requirements  of  "The  Canada  Joint  Stock  Companies'  Act, 
1877,"  40  Vic.  ch.  43,  with  respect  to  the  election  of  direc- 
tors. 

By  section  29,  the  directors  are  to  "  be  elected  by  the 
shareholders,  in  general  meeting  of  the  company  assembled 
*  *  at  such  times,  in  such  wise,  and  for  such  term,  not 
exceeding  two  years,  *  *  as  the  by-laws  of  the  com- 
pany may  prescribe." 

By  section  30,  "  In  default  only  of  other  express  pro- 
visions in  such  behalf,  by  the  letters  patent  or  by-laws 
of  the  company, — (1)  Such  election  shall  take  place  yearly. 
(2)  Notice  of  the  time  and  place  for  holding  general  meet- 
ings of  the  company  shall  be  given  at  least  twenty-one 
days  previously  thereto,  in  some  public  newspaper  published 
in  or  as  near  as  may  be  to  the  place  where  the  chief  office 
or  place  of  business  of  the  company  is  situate  :  (3)  At  all 
general  meetings  of  the  company,  each  shareholder  shall  be 
entitled  to  give  one  vote  for  each  share  then  held  by  him  : 
such  votes  may  be  given  in  person  or  by  proxy, — the  holder 
of  the  proxy  being  himself  a  shareholder ;  but  no  share- 
holder shall  be  entitled  to  vote  *  *  unless  he  has  paid 
all  the  calls  upon  all  the  shares  held  by  him."    All  ques- 
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tions  passed  at  the  meeting  to  be  determined  by  the  ma- 
jority of  votes, 

By  section  31  :  "  If,  at  any  time,  an  election  of  directors 
be  not  made,  or  do  not  take  effect  at  the  proper  time,  the 
company  shall  not  be  dissolved ;  but  such  election  may 
take  place  at  any  general  meeting  of  the  company  duly 
called  for  the  purpose;  and  the  retiring  directors  shall  con- 
tinue in  office  until  their  successors  are  elected." 

By  section  32  the  directors  of  the  company  are  given 
power  to  administer  the  affairs  of  the  company  in  all  things, 
and  to  make  by-laws,  not  contrary  to  law,  the  letters 
patent,  or  the  Act,  for  many  things  specially  enumerated  ; 
and,  among  others,  ''the  time  at  which,  and  place  where 
the  annual  meetings  of  the  company  shall  be  held,  the  call- 
ing of  meetings,  regular  and  special,  of  the  board  of  directors 
and  of  the  company,  the  quorum,  the  requirements  as  to 
proxies,  and  the  procedure  in  all  things  at  such  meetings^ 
*  *  but  every  such  by-law,  *  *  unless  in  the  mean- 
time confirmed  at  a  general  meeting  of  the  company,  duly 
called  for  that  purpose,  shall  only  have  force  until  the 
next  annual  meeting  of  the  company,  and  in  default  of  con- 
firmation thereat,  shall,  at  and  from  that  time  only,  cease 
to  have  force ;  provided  always,  that  one-fourth  part  in 
value  of  the  shareholders  of  the  company  shall,  at  all 
times,  have  the  right  to  call  a  special  meeting  thereof  for 
the  transaction  of  any  business  specified  in  such  wi  itten 
requisition  and  notice  as  they  may  issue  to  that  effect." 

The  directors  of  the  company  on  the  9th  of  June^ 
1882,  passed  a  by-law  providing,  among  other  things  (19), 

the  annual  general  meetings  of  the  company  shall  be 
held  on  the  last  Tuesday  in  the  month  of  September  in 
each  year  at  such  hour  and  place  as  the  directors  shall 
determine."  (21)  "  Five  members  personally  present  shall 
be  a  quorum  for  an  annual  general  meeting,  and  five  mem- 
bers personally  present  and  representing  one-third  of  the 
capital  stock  of  the  company  shall  be  a  quorum  for  a 
special  general  meeting.  If  within  one  hour  from  the  time 
appointed  for  a  special  general  meeting  a  quorum  be  not 
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present,  the  meeting  shall  stand  dissolved,  but  in  the  case 
of  an  annual  general  meeting  it  shall  stand  adjourned  till 
the  same  day  in  the  next  week  at  the  same  hour  and 
place." 

The  difference  between  the  by-law  and  the  statute  is, 
that  the  former  requires  the  presence  of  at  least  five  mem- 
bers in  person  at  any  annual  general  meeting,  and  at  a 
special  general  meeting  the  five  members  must  represent 
one-third  of  the  capital  stock,  while  by  the  latter,  sub- 
section 3  of  section  30,  no  provision  is  made  with  respect 
to  a  quorum,  but  the  question  is  to  be  decided  by  a  majority 
of  votes. 

There  was  no  election  of  directors  on  the  30th  September, 
1884,  the  day  the  by-law  fixed  for  that  purpose,  owing  to 
the  office,  the  place  wherein  by  the  notice  calling  the 
meeting  it  was  to  be  held,  being  locked,  and  the  defendant 
having  refused  to  attend  the  meeting  or  give  up  the  books. 

The  defendant's  contention  is,  that  the  effect  of  not 
holding  the  meeting  was  to  continue  the  old  directors  in 
office,  and  the  subsequent  election  at  the  meeting  called 
for  the  29th  October,  1884,  was  not  held  legally  as  there 
was  no  power  in  the  shareholders  under  section  32  to  call 
any  but  a  special  meeting  for  the  transaction  of  some 
special  business  ;  and  did  not  authorize  the  holding  of  a 
meeting  for  the  election  of  directors ;  and  if  the  meeting 
could  be  deemed  to  be  legally  called,  there  was  not  a  suffi- 
cient attendance  of  members  or  shareholders  to  enable  such 
meeting  to  elect  directors  or  transact  any  business  as  the 
by-law  required :  that  there  should  be  at  least  one -third 
of  the  whole  capital  stock  and  not  merely  a  third  of  the 
subscribed  capital  stock  represented  to  constitute  a 
quorum :  that  the  stock  represented  at  such  meeting  in 
person  and  by  proxy  was  only  14,275  shares,  equal  to 
$71,375,  and  the  requisite  amount  was  $83,333,  or  16,666 
shares. 

By  the  evidence  it  appeared  that  only  25,000  shares 
had  been  subscribed  for  amounting  to  $125,000.  At  the 
time  of  the  meeting  of  the  29th  October,  1884-,  of  these 
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25,000  shares  only  about  19,000  were  entitled  to  vote  by 
reason  of  the  calls  made  thereon  not  having  been  paid, 
and  so  the  shares  entitled  to  vote  at  the  meeting  amounted 
to  over  three-fourths  of  the  qualified  vote  and  over  one- 
third  of  the  subscribed  capital,  but  considerably  less  than 
one-third  of  the  nominal  or  authorized  capital. 

There  would  seem  to  be  no  room  for  reasonable  doubt  that 
shareholders  of  one-fourth  in  value  of  the  subscribed 
capital  were  competent  to  convene  a  special  general  meet- 
ing for  the  election  of  directors  when  no  annual  general 
meeting  had  been  held,  or  when,  if  held,  no  election  had 
taken  place. 

Mr.  Chrysler  did  not  contend  that  they  would  not  be 
competent  to  call  a  special  meeting  for  any  other  specified 
purpose.  But  I  am  not  aware  that  a  special  meeting  may 
not  be  called  to  perform  the  work  of  a  general  meeting  if 
the  work  to  be  done  or  object  of  the  meeting  is  clearly 
defined  and  specified  in  the  notice  calling  the  same. 

In  the  present  case  it  was  so  clearly  specified.  Mr.  Chrys- 
ler's objection  to  the  legality  of  the  manner  in  which  the 
meeting  was  called,  it  would  seem  therefore  is  not  entitled 
to  prevail. 

The  other  question,  the  sufficiency  of  the  quorum  to 
transact  business,  is  not  quite  so  free  from  doubt. 

The  language  of  the  by-law  is,  that  five  members  person- 
ally present  representing  one-third  of  the  capital  stock  shall 
be  a  quorum  for  a  special  general  meeting. 

To  construe  this  literally,  capital  stock,  having  regard  to 
the  language  of  the  charter,  would  mean  the  same  as 
capital,  or  the  amount  authorized  by  the  charter  to  be 
subscribed  for  the  purpose  of  carrying  on  the  affairs  of  the 
company;  but  having  regard  to  the  reason  of  the  thing,  and 
the  intention  of  the  by-law  gathered  from  the  connection 
in  which  the  provision  appears,  I  am  of  opinion  it  means 
not  the  nominal  but  the  actual  subscribed  capital.  The 
business  to  be  transacted  at  a  general  meeting  would  be 
as  important  as  that  requiring  the  calling  of  a  special 
meeting  to  consider,  and  if  five  members  in  such  general 
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meeting  would  be  competent  to  transact  the  business  to  be 
done  thereat,  and  competent  to  elect  the  directors,  though 
they  only  represented  five  shares,  it  would  seem  absurd  to 
assume  that  for  a  special  general  meeting  the  framers  of 
the  by-law  contemplated  that  the  five  members  present 
should  represent  not  one-third  of  the  subscribed  capital, 
but  one-third  of  the  whole  capital,  or  several  thousand 
dollars  more  than  the  whole  paid  up  capital  in  existence. 
The  result  would  be,  that  provision  for  the  entire  manage- 
ment of  the  company  could  be  made  upon  far  less  capital 
than  would  be  necessary  to  carry  a  measure  within  the 
scope  of  the  company's  business,  no  matter  how  unimport- 
ant it  might  be,  if  it  formed  the  subject  of  a  special  general 
meeting;'. 

I  think  no  violence  will  be  done  in  this  case  by  holding 
the  provision  of  the  by-law  with  regard  to  the  quorum 
necessary  to  transact  business  at  the  meeting  of  the  29th 
of  October,  was  complied  with. 

It  was  not  proved  that  the  by-law  was  confirmed  at 
the  annual  meeting  held  next  after  the  passing  thereof  as 
required  by  section  32  of  the  Act,  in  which  case  the  by- 
law would  have  ceased  to  be  in  force  at  the  next  annual 
meeting  after  it  was  passed.  That  would  be  in  September, 
1883.  This  is  most  likely  a  mere  omission  in  proof  of  a 
fact  on  the  part  of  counsel  that  could  readily  have  been 
established;  and  though  it  may,  on  the  evidence  as  it  is,  be 
of  importance,  I  base  my  opinion  as  to  the  regularity  of 
the  election  of  the  directors  chosen  at  the  meeting  of  the 
29th  October,  on  the  ground  that  the  proceedings  at  that 
meeting  were  regular. 

I  think,  on  the  evidence  adduced  before  my  learned 
brother  O'Connor,  I  should  have  little  difficulty  in  finding 
that  the  defeadant  unlawfully  detained  the  plaintiffs' 
books  and  papers.  There  was  an  election  of  directors  de 
facto  on  the  29th  October,  1884,  and  this  suit  was  instituted 
in  the  name  of  the  company ;  and  it  seems  to  me  that 
an  officer  of  the  company  could  not  be  permitted  as 
against  the  company  to  withhold  what  belonged  to  it.  If 
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the  suit  was  not  properly  brought,  that  is,  there  was  no 
proper  authorization  of  it  by  the  company,  the  proper 
course  would  have  been  to  have  applied  to  have  the  pro- 
ceedings set  aside  or  stayed.  The  defence  set  up  was  not 
the  correct  way  of  having  the  validity  of  the  election  of 
directors  determined  ;  and  the  property  in  the  books  and 
papers  being  undeniably  in  the  plaintiffs  and  not  in  the 
directors,  it  seems  absurd  to  permit  the  defendant  to  set 
up  that  the  plaintiffs  are  not  the  plaintiffs.  If  the 
action  fails  it  would  be  the  plaintiffs  who  w^ould 
have  to  pay  costs.  There  is  no  one  else  before 
the  Court. 

The  judgment  rendered  in  the  defendant's  favour  must  be 
set  aside  and  judgment  be  entered  for  the  plaintiffs,  and  the 
defendant  be  ordered  to  deliver  up  the  seal,  charter,  books, 
papers,  and  documents  in  his  hands  as  the  former  secretary 
of  the  company  referred  to,  and  claimed  in  the  plaintiffs' 
statement  of  claim,  and  that  he  pay  all  costs  of  the 
action. 

I  would  add  that  I  think  there  is  no  doubt  that  the 
directors  had  a  right  by  law  to  determine  the  quorum  and 
all  other  formal  proceedings  for  the  control  and  conduct  of 
the  meetings  of  the  board  or  shareholders ;  and  I  have 
formed  my  opinion  on  this  case  assuming  that  to  be  the 
law.  It  was  not  contrary  to  the  charter  or  the  Act,  but 
in  accordance  with  the  express  powers  conferred  by  the 
latter  to  fix  by  by-law  the  quorum  necessary  to  transact  busi- 
ness at  a  special  general  or  general  meeting  of  the  board  or 
shareholders.  If  the  by-laws  had  provided  that  no  special 
meeting  should  be  called  unless  the  notice  calling  the  same 
was  signed  by  at  least  five  members  representing  one- third 
of  the  capital  stock,  it  would  have  been  ultra  vires  as 
directly  opposed  to  the  proviso  in  section  32  of  the  Act, 
and  contrary  thereto. 

The  case  of  Re  Cambrian  Peat  and  Fuel  Co.,  23  W.  R. 
405,  cited  by  Mr.  Chrysler,  would,  I  think,  be  a  clear 
authority  for  that  proposition  ;  but  it  does  not  support  the 
defendant's  contention  on  the  facts  as  proved. 
89 — VOL.  X  O.K. 
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EosE,  J.— By  sec.  31  of  40  Vic.  eh.  43,  (D.),  it  is  provided 
that  if  an  election  of  directors  be  not  made  at  the  proper 
time,  it  may  take  place  at  any  ^general  meeting  of  the 
company  duly  called  for  that  purpose. 

By  sec.  32  it  is  provided  that  one-fourth  part  in  value 
of  the  shareholders  shall  at  all  times  have  the  right  to  call 
a  special  meeting  thereof  for  the  transaction  of  any  busi- 
ness specified  in  such  written  requisition  and  notice  thereof 
as  they  may  issue  to  that  effect. 

It  is  clear,  loooking  at  sections  30  and  31,  that  there 
may  be  more  than  one  general  meeting  in  the  year;  and  by 
by-laws  19  and  20  the  distinction  is  made  between  annual 
general  meetings  and  special  general  meetings. 

In  Mr.  Brice's  work  on  Ultra  Vires,  2nd  ed.,  p.  40,  it  is 
said :  "  Meetings  are  of  two  kinds,  ordinary  or  general, 
and  extraordinary  or  special.  The  former  are  held  peri- 
odically at  appointed  times,  and  for  the  consideration  of 
matters  in  general.  The  latter  are  called  upon  emergencies, 
and  for  the  transaction  of  particular  business." 

Whether,  therefore,  a  meeting  of  shareholders  is  to  be 
called  general  or  special  depends  according  to  the  above 
definition  upon  the  purpose  for  which  it  is  called,  i.e., 
general  or  special  business. 

According  to  Mr.  Brice's  definition  the  terms  "  special 
general "  would  seem  to  be  inconsistent,  for  special  meet- 
ings would  not  be  held  periodically  at  appointed  times. 

According  to  the  by-law  it  would  seem  to  have  been 
the  intention  of  the  company  to  provide  for  calling  meet- 
ings of  the  shareholders  to  attend  to  business  generally 
without  specifying  any  special  business.  If  a  meeting  be 
called  for  transacting  special  business  it  would  be  properly 
called  a  special  meeting.  There  might,  of  course,  be  a 
meeting  called  for  the  transaction  of  general  business,  and 
special  notice  might  be  given  of  some  business  that  would 
be  brought  before  the  meeting.  When,  therefore,  the 
statute  speaks  of  an  election  taking  place  "  at  any  general 
meeting  of  the  company  duly  called  for  that  purpose," 
the  language  more  correctly  describes  a  special  meeting, 
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for  if  the  meeting  were  called  for  a  purpose  it  would  for 
such  purpose  be  a  special  meeting. 

It  could  hardly  be  meant  that  the  directors  might  be 
-elected  at  any  general  meeting  if  prior  notice  had  been 
given  of  the  intention  to  hold  such  election  at  such  general 
meeting,  for  the  meeting  would  not  be  called  for  that 
purpose,  but  for  transacting  general  business,  and  notice 
would  be  given  of  special  business  to  be  brought  forward. 

In  this  case  the  shareholders  generally  were  duly  called 
together  to  a  meeting  for  the  purpose  of  electing  directors 
And  did  elect  directors  accordingly. 

I  am  of  the  opinion  that  the  words  of  section  31  above 
discussed,  describe  a  special  meeting  which  may  be  called 
under  sec.  32,  by  one-fourth  part  in  value  of  the  share- 
holders as  above  pointed  out. 

Coming  to  this  conclusion  I  am  relieved  from  consider- 
ing the  difficulties  suggested  as  to  the  sufficiency  of  the 
quorum  to  transact  business  at  a  general  or  special  general 
meeting. 

The  usual  rule  of  law  is  that  at  any  meeting  of  share- 
holders the  majority  present  will  bind  the  minority. 

No  provision  is  made  in  the  by-laws  for  holding  special 
meetings,  nor  were  we  referred  to  any  in  the  statute  as  to 
either  quorum  or  governing  majorities  at  such  meeting. 

If  sub-sec.  3  of  sec.  30  can  be  held  to  apply,  the  election 
was  duly  made  ;  and,  if  not,  then  under  the  provisions  of 
the  general  law  the  objections  fail. 

I  agree  that  the  judgment  must  be  for  the  plaintiffs,  with 
costs. 

Galt,  J.,  concurred. 

Motion  allowed. 
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[COMMON  PLEAS  DIVISION.] 

Clegg  V.  The  Grand  Trunk  Railway  Company. 

Hallways — Accident — Negligence — Omission  to  pack  frog — 44  Vic.  ch.  22 
(0.) — 46  Vic.  ch.  24  {D.) — Statement  of  claim — Omission  of  necessary 
averments. 

Action  by  plaintiff,  an  administrator  of  C,  for  damages  under  44  Vic.  eli. 
22  (0.)  by  reason  of  the  omission  to  pack  a  frog  on  the  Midland  Kail- 
way  which  the  defendants  were  operating,  whereby  C.'s  foot  was- 
caught  in  the  frog  and  he  was  killed  by  a  train. 

Held,  that  defendants  were  not  liable :  that  the  Midland  Railway  was  a 
railway  connecting  with  or  crossing  the  defendants'  railway,  and  under 
46  Vic.  ch.  24  (D.),  was  exempt  from  the  operation  of  the  Ontario 
Act. 

Held,  also,  that  the  omission  to  state  in  the  statement  of  claim,  as 
required  by  sub-sec.  2  of  sec.  8  of  said  Ontario  Act,  and  to  prove, 
that  the  defendants  knew  that  the  frog  was  not  packed,  or  that  the 
deceased  did  not  know  it,  or  that  he  had  notified  the  defendants  or  any 
person  superior  to  himself  in  the  service  of  the  defendants,  or  that 
such  person  was  not  aware  thereof,  would  preclude  any  recovery. 

This  was  an  action  brought  by  the  plaintiff,  the  widow 
of  John  Clegg,  deceased,  as  the  administratrix  of  his  per- 
sonal estate  and  effects,  to  recover  compensation  from  the 
defendants  under  the  Act  of  the  Legislature  of  this  Pro- 
vince, 44  Vie.  ch.  22,  by  reason  of  the  defendants  not  having 
caused  a  certain  frog  in  the  rails  near  the  Peterborough  i 
station  of  the  Midland  Bail  way,  which  railway  the 
defendants  were  operating,  to  be  packed  as  required 
by  the  above  Act,  whereby  the  deceased's  foot  was  caught 
in  the  said  frog,  and  he  was  knocked  down  and  killed  by 
the  cars  which  he  was  then  engaged  in  assisting  to  shunt 
as  a  brakesman  in  the  employment  of  the  defendants. 

The  statement  of  claim,  as  contained  in  the  fourth  para- 
graph, was  as  follows:  "The  said  John  Clegg  on  the  4th 
June,  1884,  was  in  the  employment  of  the  defendants  as 
lessees  of  the  Midland  Railway,  working  upon  the  said 
Midland  Railway  at  the  town  of  Peterborough,  as  a 
brakesman  ;  and  through  the  negligence  of  the  defendants 
in  not  filling  a  frog  upon  the  said  railway  at  Peter- 
borough aforesaid,  and  by  the  defendants'  negligence  in. 
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not  furnishing  him  with  sufficient  and  necessary  assist- 
ance, he  was  caught  therein  and  run  over  and  killed  by  a 
locomotive  negligently  managed,  worked  and  used  by  the 
defendants  as  such  lessees  of  the  said  Midland  Railway. 
The  said  John  Clegg  was  not  guilty  of  contributory  negli- 
gence." 

The  plaintiff's  statement  of  claim  did  not  allege  that  the 
defendants  knew  that  the  frog  was  not  packed,  nor  that  the 
deceased  did  not  know  of  the  neglect,  nor  that  he  had  noti- 
fied the  defendants  or  any  person  superior  to  himself  in 
the  service  of  the  defendants,  nor  that  he  was  aware  that 
the  defendants  or  such  superior  already  knew  of  the  default 
"Or  negligence  so  as  to  come  within  sub-section  2  of  section 
'8  of  the  said  Act, 

The  cause  was  tried  before  O'Connor,  J.,  and  a  jury,  at 
Peterborough,  at  the  Fall  Assizes  of  1885. 

It  was  proved  as  a  fact  that  after  the  first  day  of  Janu- 
:ary,  1884,  the  Midland  Railway  went  under  the  control 
and  management  of  the  defendants;  but  by  what  authority 
•or  means  the  defendants  came  to  exercise  the  right  of 
working  the  Midland  Railway,  was  not  made  to  appear. 

It  was  also  proved  that  the  frog  never  had  been  packed  ; 
.at  all  events  not  for  two  years  prior  to  the  injury  to  the 
deceased  ;  and  that  the  deceased  had  worked  there  every 
day  for  a  long  time  previous  to  the  4th  of  June,  when  the 
;accident  happened. 

At  the  close  of  the  plaintifi"s  case  Wallace  Neshitt  for 
defendants,  contended  that  there  was  no  case  to  be  sub- 
mitted to  the  jury :  that  the  Midland  railway  had  by 
reason  of  the  passing  of  the  Dominion  Act,  46  Vic.  ch.  24, 
being  a  railway  connecting  with  and  crossing  the  Grand 
Trunk  railway,  ceased  to  be  a  railway  under  the  control 
of  the  Legislature  of  the  Province  of  Ontario  and  was 
taken  out  of  the  operation  of  the  said  Act,  44  Yic. 
ch.  22,  both  by  the  fact  that  it  was  declared  to  be  a  work 
for  the  general  advantage  of  Canada,  and  also  by  the 
express  provision  in  the  said  Act  of  the  Ontario  Legis- 
lature limiting  the  effect  and  operation  thereof  to  railways 
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and  railway  companies  in  respect  of  which  the  Legislature 
of  Ontario  has  authority  to  enact  such  provisions;  and  the 
plaintiff  was  concluded  by  the  decision  of  the  Court  of 
Appeal  in  Monkhouse  v.  Grand  Trunk  R.  W.  Co., 
8  A.  R.  687  :  that  as  to  any  common  law  right  of  action 
in  the  plaintiff,  the  omission  to  pack  the  frog  would  not 
amount  to  negligence :  and,  if  it  did,  it  was  the  neglect  of  a 
fellow-servant  of  the  deceased,  and  no  liability  would 
attach  to  the  defendants  for  such  negligence. 

The  learned  Judge  overruled  these  objections,  and  left 
certain  questions  to  the  jury,  upon  which  they  found  that 
deceased  came  to  his  death  by  reason  of  the  frog  not  being 
packed  as  required  by  the  statute :  that  having  reference 
to  the  employment  and  occupation  of  deceased,  he  could 
not  by  any  reasonable  precaution  have  avoided  the  acci-^ 
dent  and  that  the  frog  in  question,  apart  altogether  from 
the  statute,  was  not  in  a  reasonably  safe  condition. 

They  assessed  the  plaintiff's  damages  at  $1,000. 

In  Michaelmas  sittings,  November  17,  1885,  Wallace 
Neshitt  obtained  an  order  nisi  calling  on  the  plaintiff  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and 
judgment  entered  for  the  defendants ;  or  for  a  nonsuit ; 
or  why  a  new  trial  should  not  be  had  between  the  parties? 
on  substantially  the  objections  taken  at  the  trial ;  and  the 
further  ground  that  the  verdict  was  contrary  to  law  and 
evidence;  and  for  non-direction  of  the  learned  Judge  in 
not  telling  the  jury,  that  the  Midland  Railway,  being  a 
branch  of  the  Grand  Trunk  Railway,  or  a  railway  con- 
necting with  the  same,  and  forming  part  of  the  Grand 
Trunk  Railway  system,  was  a  Dominion  railway  and 
subject  to  the  jurisdiction  of  the  Parliament  of  the 
Dominion  only,  therefore  the  defendants  were  not  liable ; 
and  for  misdirection  on  the  part  of  the  learned  Judge 
in  telling  the  jury,  that  the  defendants  were  bound 
to  keep  the  frog  in  a  condition  reasonably  safe  for  their 
servants  as  well  as  the  public ;  and  on  the  ground  of 
improper  reception  of  evidence,  in  receiving  the  statement 
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of  two  witnesses,  that  the  deceased  shortly  before  his  death 
had  told  them  that  he  had  caught  his  foot  in  the  frog  and 
the  injury  was  thus  caused ;  and  on  the  ground  that  there 
was  no  proper  evidence  that  the  defendants  were  either 
the  owners,  or  lessees,  or  contractors  working  or  operating 
the  Midland  Kailway,  and  no  liability  on  their  part  to 
pack  the  frog  was  shewn ;  and  on  the  ground  that  the 
evidence  established  contributory  negligence  on  the  part  of 
the  deceased  ;  and  the  accident,  if  caused  by  the  negligence 
of  any  one,  was  caused  by  the  negligence  of  a  fellow  servant 
of  the  deceased. 

During  the  same  sittings,  December  2,  1885,  Wallace 
Neshitt  supported  the  motion  and  referred  to  Monkhonse 
V.  Grand  Trunk  R.  W.  Co.,  8  A.  E.  637 ;  Gibson  v.  Midland 
R.  W.  Co,,  2  O.  R  658 ;  Darling  v.  Midland  E.  W.  Co.,  11 
P.  R.  32  ;  Taff  Vale  E.  W.  Co.  v.  McNahh,  42  L.  J.  N.  S. 
Q.  B.  153 ;  Griffiths  v.  London  and  St.  Katharine  Docks 
Co.,  13  Q.  B.  D.  259 ;  Holmes  v.  Clark,  6  H.  &  N.  349  ; 
Gibhs  V.  Great  Western  E.  W.  Co.,  12Q.  B.D.  208  ;  Cripps 
V.  Judge,  13  Q.  B.  D.  583  ;  Sfuart  v.  Evans,  49  L.  T.  N.  S. 
138,  31  W.  K  706  ;  McFarlane  v.  Gilmour,  5  0.  R.  302  ; 
Deverill  v.  Grand  Trunk  E.  W.  Co.,  25  U.  C.  R.  517; 
Wilson  V.  Hume,  30  C.  P.  542  ;  Woodley  v.  Metropolitan 
District  E.  W,  Co.,  2  Ex.  D.  384  ;  South  Eastern  E.  IF 
Co.  V.  Eailway  Commissioners,  19  Hun  N.  Y.  509  ;  Britton 
V.  Great  Western  Cotton  Co.,  L.  R.  7  Ex.  130;  Debates  in 
Dominion  Parliament,  13  Hansard,  1210 ;  Regina  v. 
Bishop  of  Oxford,  4  Q.  B.  D.  525  ;  South  Eastern  R.  W' . 
Co.,  V.  Raihuay  Commissioners,  50  L.  J.  N.  S.  Q.  B.  201. 

G.  T.  Blackstock,  contra,  referred  to  Macdonell  on 
Master  and  Servant,  302  ;  Gibson  v.  Midland  R.  W.  Co., 
2  O.  R.  658 ;  Queen  Ins.  Co.  v.  Parsons,  7  App.  Cas.  96  ; 
Levoy  v.  Midland  R.  W.  Co.,  3  0.  R.  623. 

January  2,  1886.  Cameron,  C.  J. — The  first  point  to 
be  considered  is,  whether  the  defendants,  assuming  them 
to  be  lessees  of  the  Midland  Railway,  are, — being  a  railway 
company  under  the  legislative  control  of  the  Parliament 
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of  Canada, — exempt  from  the  operation  of  the  Act  of  the 
Legislature  of  Ontario  in  question,  imposing  the  obligation 
to  pack  the  frogs,  and  giving  a  right  of  action  to  the  per- 
son injured  or  his  personal  representative,  by  reason  of 
injury  resulting  to  him  from  the  neglect  to  pack  ? 

The  case  of  Monfchouse  v.  Orand  Trunk  R.  W.  Co.,  8  A.  E.. 
637,  is  an  express  authority  that  the  defendants  are  not 
subject  to  the  provisions  of  the  Ontario  Act  where  the 
omission  to  comply  with  that  Act  had  relation  to  the  rail- 
way proper  of  the  defendants.  The  late  Chief  Justice  of 
Ontario  being  of  opinion,  that,  applied  to  the  defendants, 
the  Ontario  Act  was  ultra  vires  of  the  local  Legislature, 
while  Mr.  Justice  Burton  and  Mr.  Justice  Patterson  held 
that  by  section  2  of  the  Act  these  defendants  were 
expressly  exempted  from  its  operation. 

Mr.  Justice  Burton,  at  p.  641,  said :  "  I  agree  in 
thinking  that  the  Ontario  Act  was  intended  to  apply  to 
those  railways  only,  which  under  sub-section  10  of  section 
92  "  (of  the  British  North  America  Act)  "  are  placed  under 
their  jurisdiction,  viz.:  those  lying  wholly  within  the  Pro- 
vince, and  not  declared  by  the  Parliament  of  Canada  to  be 
for  the  oreneral  advantas^e  of  Canada,  or  for  the  advantaore 
of  two  or  more  of  the  Provinces."  The  learned  Judge 
declined  to  express  any  opinion  as  to  whether  the  Ontario 
Act  was,  if  applicable,  ult7^a  vires. 

Mr.  Justice  Patterson  was  equally  careful  to  avoid 
expressing  an  opinion  upon  that  point. 

These  defendants  are  the  same  defendants  with  regard 
to  whom  that  j  udgment  was  pronounced ;  and  it  would  be 
somewhat  singular  to  hold  them  liable  for  a  neglect  on 
another  railway  which  by  law  they  had  power  to  acquire 
the  right  to  lease  and  work,  for  which  they  would  not 
be  liable  on  the  lines  within  their  charter. 

But  Mr.  Blackstock  urged,  wifch  much  force,  that  the 
Midland  Railway,  when  the  Ontario  Act  was  passed,  was 
a  railway  incorporated  by  and  within  the  jurisdiction  of 
the  Legislature  of  Ontario,  and  was  therefore  subject  to 
the  Act  which  provided  in  express  terms,  that  all  railways 
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and  railway  companies  in  respect  of  which  the  Legislature 
of  Ontario  has  authority  to  enact  such  provisions,  or  any 
lessee,  should  be  liable  to  the  observance  of  the  require- 
ments of  the  Act,  and  responsible  for  injury  resulting  to  a 
servant  of  any  such  company  or  such  lessee  if  he,  in  other 
respects,  came  within  the  terms  of  the  Act.  The  defend- 
-ants  then,  with  knowledge  of  this  legislation  and  the  obliga- 
tion they  were  assuming,  became  lessees  of  the  railway,  and 
.should  be  responsible. 

To  this  Mr.  Nesbitt,  in  effect,  answers  that  might  be  so 
if  this  injury  had  happened  before  the  passing  of  the 
Dominion  Act,  46  Vic.  ch.  24,  by  section  6  w^hereof  certain 
named  railways,  and  also  "  all  branch  lines  or  railways 
connecting  with  or  crossing  them  or  any  of  them"  are 
declared  to  be  "works  for  the  general  advantage  of  Canada," 
and  among  the  railways  so  declared  is  the  Grand  Trunk 
Railway ;  and  the  Midland  Railway  crosses  and  connects 
with  it.  By  reason  whereof  the  latter  railway,  by  the 
operation  of  the  said  6th  section  before  the  injury  to 
deceased,  became  a  Dominion  work  removed  from  the 
legislative  control  of  the  Local  Legislature  of  Ontario. 

I  think  Mr.  Nesbitt's  contention  gives  the  true  effect  of 
the  said  section.  The  words  "each  and  every  branch  line 
or  railway  now  or  hereafter  connecting  with  or  crossing 
the  said  lines,"  cannot  be  read  in  the  restricted  sense 
claimed  for  them  by  Mr.  Blackstock,  confining  their  appli- 
cation to  lines  which  are  branches  of  or  part  of  the  desig- 
nated principal  lines. 

It  is  true  this  liberal  construction  will  put  under 
Dominion  control  the  whole,  or  nearly  the  whole,  of  the 
railway  system  of  this  Province.  But  it  appears  that  was 
the  intention  of  the  enactment  to  be  gathered  directly  from 
the  language  used.  If  this  be  so,  the  Midland  Railway  is 
removed  from  the  jurisdiction  of  the  Ontario  Legislature 
and  from  the  operations  of  past  or  prospective  legislation 
in  relation  thereto  by  the  Legislature. 

Moreover,  according  to  the  decision  in  Monkhoitse  v. 
Grand  Trunk  R.  W.  Co.,  8  A.  R.  637,  the  defendant  com- 
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pany  is  by  the  express  language  of  section  2,  placed  outside 
of  the  operation  of  the  Act.  The  legislation  is  not  ultra 
vires  but  inapplicable  by  the  effect  of  the  Dominion  legisla- 
tion giving  to  a  former  provincial  work  the  status  of  a 
Dominion  work.  I  do  nob  wish  to  be  understood  as  con- 
curring in  or  dissenting  from  the  opinion  that  a  local  Act 
making  the  provision  in  question  apply  to  Dominion  rail- 
ways would  be  ultra  vires. 

It  is  not  necessary  in  this  case,  nor  will  it  become  neces- 
sary, as  long  as  the  judgment  in  Monkhouse  v.  Grand  Trunk 
a.  W.  Co,,  8  A.  R.  637,  remains  unreversed  and  not  overruled 
by  a  higher  Court, to  determine  the  question  which  that  case 
as  far  as  the  Act  under  consideration  is  concerned,  sets 
at  rest. 

Until  it  shall  become  necessary  to  determine  it,  I  wish  to 
keep  myself  untrammelled  by  the  expression  of  any  pre- 
sent opinion  from  considering  in  the  future  whether  the 
question  is  not  one  relating  to  property  and  civil  rights 
outside  of  matter  relating  to  the  defendants'  charter,  modifi- 
cations, or  amendments  thereof,  or  the  powers  to  be  exer- 
cised thereunder,  which  are  matters  within  the  exclusive 
control  of  the  Dominion  Parliament. 

I  wish  to  be  free  to  consider  whether  a  corporation  created 
by  the  Dominion  Parliament  must  not,  outside  of  its  cor- 
porate powers  and  functions,  be  regarded  as  a  simple  entity 
which  is,  as  far  as  the  exercise  of  civil  rights  are  concerned, 
not  expressly  provided  for  by  the  Act  of  incorporation,  sub- 
ject to  the  laws  respecting  such  rights  within  the  Province, 
in  which  it  may  carry  on  its  authorized  business  or  exercise 
its  corporate  powers  ;  and  whether  in  this  respect  a  corpora- 
tion can  have  any  greater  or  higher  rights  than  a  natural 
person. 

I  am  then,  on  the  ground  that  the  defendants  are  not 
liable  to  this  action,  of  opinion  the  action  must  be  dismissed. 

But  assuming  that  the  plaintiff  had  brought  the  defend- 
ants within  the  operation  of  the  Ontario  Act,  she 
failed  to  make  out  a  case  under  the  Act.  She  gave  no 
evidence  that  the  deceased  had  notified  the  defendants  or 
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any  person  superior  to  himself  in  the  service  of  the 
defendants,  or  that  he  was  aware  that  the  company  or 
such  superior  already  knew  of  the  want  of  packing  in  the 
frog  ;  and  the  evidence  shewed  from  the  nature  of  the 
employment  of  the  deceased  at  the  point  where  the  frog 
was  that  he  himself  must  have  known  of  its  condition. 

I  do  not  think  the  argument  of  Mr.  Blackstock,  that  the 
action  being  after  the  death  of  the  servant,  the  plaintiff  is 
relieved  from  makinof  out  her  case  to  the  same  extent  it 
would  have  been  necessary  for  the  deceased  himself  to 
have  done  had  he  only  been  injured  and  was  suing  for 
compensation  on  account  of  the  injury.  I  understood  his 
contention  to  be,  that  under  section  7  of  the  Act  it  was 
only  necessary  where  death  resulted  from  the  injury  for 
the  plaintiff  to  shew  the  neglect  complained  of  to  be  a 
neglect  within  the  Act,  and  the  death  therefrom,  and  then 
the  right  of  action  was  complete,  and  it  would  not  signify 
that  the  servant  himself,  if  he  had  survived,  would  have 
been  unable  to  recover  for  the  injury  sustained. 

This  cannot  be  the  true  construction  of  the  Act ;  for  if  it 
were  the  plaintiff  would  be  entitled  to  succeed  though  the 
jury  had  found  that  it  was  the  duty  of  deceased  to  have 
filled  the  frog  and  had  himself  neglected  to  do  it.  This  is 
so  manifestly  unjust  that  it  never  could  have  been  the 
intention  of  the  Legislature  to  have  enacted  it  The  whole 
Act  must  be  read  together,  and  so  read  I  think  it  clear  the 
action  is  not  maintainable  where  death  results,  if  it  would 
not  have  been  maintainable  by  the  servant  if  death  had 
not  resulted. 

There  remains  to  be  considered  the  question  whether, 
apart  from  the  statute,  any  liability  attached  to  the  defend- 
ants? I  am  of  opinion  there  did  not.  It  is  true  that  the 
jury  have  found  that  the  frog  was  in  an  unsafe  condition. 
But  there  was  no  evidence  whatever  to  support  the  findings 
none  to  be  left  to  them  to  so  find. 

The  case  of  Griffiths  v.  London  and  St.  Katharine 
Locks  Co.,  12  Q.  B.  D.  493,  affirmed  in  appeal,  13  Q.  B.  D 
259,  shews  it  to  be  essential  to  state  in  the  statement  of 
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claim,  knowledge  by  the  master  and  ignorance  in  the 
servant  of  the  defective  condition  of  the  thing  that  pro- 
duces injury  to  the  servant.  If  then  necessary  to  be 
averred  it  must  be  necessary  to  be  proved. 

In  the  present  case,  there  is  neither  averment  of  knowl- 
edge in  the  statement  of  claim  nor  evidence  to  support 
knowledge  on  the  part  of  the  defendants  of  the  condition 
of  the  frog,  or  want  of  knowledge  on  the  part  of  the 
deceased. 

The  action  then,  apart  from  the  Ontario  Act,  is  without 
anything  to  support  it. 

The  case  is  open  also  to  the  objection  taken  at  the  trial, 
and  by  the  rule,  that  it  did  not  appear  in  what  capacity 
the  defendants  were  working  the  railway ;  but  as  there  is 
no  reason  to  doubt  that  they  were  working  it  in  a  manner 
to  make  them  responsible,  if  the  case  could  be  brought 
within  the  Act,  if  that  were  all  that  were  in  the  plaintiff's 
way  to  disentitle  her  to  recover,  a  new  trial  should  be 
granted  to  give  her  the  opportunity  to  support  the  evidence 
now  lacking. 

On  the  whole  case  the  verdict  of  the  jury  must  be  set 
aside,  and  the  action  be  dismissed,  with  costs. 

Rose,  J. — I  was  much  impressed  with  Mr.  Blackstock's 
argument,  that  the  words  "  but  also  all  branch  lines  or 
railways  connecting  with  or  crossing  them,"  did  not  include 
a  railway,  not  being  a  branch  line  or  railway,  and  did  not 
include  the  Midland  Railway,  because  in  the  same  section 
other  railways  not  so  important,  are  named,  while  the 
Midland  Railway  is  not  named.  It  certainly  seems  strange 
that  so  important  a  railway  should  be  included  by  implica- 
tion when  less  important  ones  are  named. 

I  would  have  yielded  to  the  argument  were  it  not  that 
T  think  the  word  "  branch"  inapplicable  to  a  "  crossing" 
railway. 

In  the  Consolidated  Railway  Act,  43  Vic.  ch.  9,  sec.  7, 
sub-sees.  17  and  18,  (D.),  power  is  given  to  construct  branch 
railways  "from  any  terminus  or  station,"  and  no  words 
are  used  which  would  include  a  crossing  line. 
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The  case  of  the  Ta/  Vale  R.  W.  Co.  v.  Macnahh,  42  L. 
J.  N.  S.  Q.  B.  153,  may  be  referred  to  on  the  question  as 
to  what  is  a  branch  railway. 

I  am  unable  therefore  to  dissent  from  the  opinion  just 
expressed  by  the  learned  Chief  Justice.  It  may  be  such 
general  language  should  not  be  allowed  to  work  so  import- 
ant a  change  in  the  status  of  the  company,  when  the 
Legislature  named  specially  other  railways  of  not  gr  eater 
importance. 

Had  I  taken  a  different  view  I  think  I  might  have  been 
able  to  yield  to  Mr.  Blackstock's  argument,  that  the  onus 
was  on  the  defendants  to  shew  that  the  deceased  knew  of 
the  frog  not  having  been  filled  in,  and  generally  to  establish 
the  exception  in  their  favour  found  in  sec.  8  of  44  Vic. 
ch.  22  (0.) 

The  right  to  bring  the  action  is  given  by  sec.  7,  and  the 
exceptions  are  in  sec.  8. 

The  rule  of  pleading  is  found  in  Jones  v.  Axen,  1  Ld. 
Raym.,  at  p.  119,  as  laid  down  by  Treby,  C.  J.:  "  That  where 
the  exception  is  incorporated  in  the  body  of  the  clause, 
he  who  pleads  the  clause,  ought  also  to  plead  the  excep- 
tion ;  but  when  there  is  a  clause  for  the  benefit  of  the 
pleader,  and  afterwards  follows  a  proviso  which  is  against 
him,  he  shall  plead  the  clause  and  leave  it  to  the  adversary 
to  shew  the  proviso."  See  also  Sted  v.  Smith,  1  B.  & 
Al.  94  ;  Regina  v.  Nunn,  10  P.  R.  395  ;  Chitty  on  Pleading 
7th  Eng.  and  16th  Am.  ed.,  vol.  i.,  p.  246. 

In  this  case  the  defendants  have  so  pleaded  as  to  raise 
some  of  the  questions  under  sec.  8,  but  not  in  the  terms 
of  the  Act.  In  my  opinion  the  duty  was  on  the  defend- 
ants not  only  to  plead  but  to  prove  the  facts  which  would 
save  them  from  liability  under  that  section. 

The  case  of  Griffiths  v.  London  and  St.  Katharine 
Locks  Co.,  13  Q.  B.  1).  259,  does  not  cover  this  question,  as 
it  did  not  proceed  upon  any  statutory  right  of  action.  I 
followed  that  case  in  Matthews  v.  Hamilton  Poiuder  Co., 
(unreported),  and  held  a  statement  of  claim  demurrable  in 
an  action  by  the  representatives  of  a  deceased  servant 
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against  the  employer,  because  it  did  not  aver  want  of 
knowledge  on  the  part  of  the  deceased.  I  think  the  casa 
however,  quite  distinguishable. 

For  the  reasons  I  have  given  I  am  compelled  to  concur 
in  the  judgment  of  the  learned  Chief  Justice. 

Galt,  J.,  concurred. 

Order  absolute. 


[COMMON  PLEAS  DIVISION.] 

Harris  v.  The  Waterloo  Mutual  Fire  Insurance 

Company. 

Insurance — Separate  matters  of  insurance — False  statement  in  proof  of  loss 
as  to  contents — Avoidance  of  claim — Statutory  conditions  13,  15 — R.  S, 
0.  ch.  162. 

By  the  13th  statutory  condition,  "Any  person  entitled  to  make  a  claim 
under  a  policy  is  *  *  to  deliver  *  *  as  particular  account  of  the 
loss  as  the  nature  of  the  case  permits,"  and  is  also  to  furnish  therewith 
a  statutory  declaration  declaring  j  (1)  that  the  said  account  is  just  and 
true  :  and  by  the  loth  condition  :  Any  fraud  or  false  statement  in  a 
statutory  declaration  in  relation  to  any  of  the  above  particulars  shall 
vitiate  the  claim."  The  plaintiff  by  a  policy  of  insurance  against  fire 
effected  an  insurance  on  buildings  and  contents,  by  separate  amounts 
being  placed  on  each,  the  amount  on  contents  being  $200.  In  the 
proofs  of  loss,  to  induce  the  defendants  to  pay  the  loss,  the  plaintiff 
falsely  and  fraudulently  stated  in  the  statutory  declaration  furnished 
by  her,  that  she  had  suffered  loss  on  the  contents  to  the  amount  of 
$1,665.50,  whereas  the  contents  were  proved  to  be  worth  only  $150. 

Held,  that  the  mistatement  vitiated  the  whole  claim,  and  not  merely  the 
claim  in  respect  to  the  particular  property  as  to  which  it  was  made. 

This  was  an  action  on  a  policy  of  insurance  against 
fire,  made  by  the  defendants,  dated  21st  June,  1882. 

The  policy  in  terms  insured  the  plaintiff  against  loss  or 
damage  by  fire  to  the  amount  of  $1,000,  for  the  term  of 
three  years,  on  property  as  follows :  on  frame  dwelling, 
$700  ;  on  ordinary  contents  therein,  $200  ;  on  frame  stable, 
$100 ;  situated  at  the  corner  of  Gray  and  William  Streets, 
London. 
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The  plaintiff  in  the  fifth  paragraph  of  her  statement  of 
claim  alleged  that  she  had  suffered  damage  and  loss  on  the 
dwelling  house,  and  the  ordinary  contents  thereof  respec- 
tively to  the  several  amounts  so  insured  thereon  respec- 
tively, namely,  $700  on  the  said  dwelling  house,  and  $200 
on  the  ordinary  contents  thereof. 

The  defendants,  among  other  statements  of  defence  not 
necessary  to  be  considered,  alleged  the  policy  was  made 
after  the  passing  of  the  Act,  R.  S.  O.  ch.  162,  and  of 
the  28th  section  of  44  Vic.  ch.  20,  (O.,)  (the  latter  Act 
making  the  former  applicable  to  Mutual  Insurance  Com- 
panies) ;  and  the  conditions  set  forth  in  the  schedule  to  the 
said  former  Act,  were  printed  on  the  said  policy  :  among 
them  being  conditions  13  and  15,  which,  so  far  as  neces- 
sary to  be  referred  to,  were  as  follows:  "13.  Any  person 
entitled  to  make  a  claim  under  this  policy  is  to  observe 
the  following  directions :  *  *  (^)  He  is  to  deliver,  as 
soon  afterwards  as  practicable,  as  particular  an  account  of 
the  loss  as  the  nature  of  the  case  permits ;  (c)  He  is  also 
to  furnish  therewith  a  statutory  declaration  declaring ;  (1) 
that  the  said  account  is  just  and  true;  (2)  when  and  how 
the  fire  originated,  so  far  as  the  declarant  knows  or  be- 
lieves ;  (3)  that  the  fire  was  not  caused  through  his  wilful 
act  or  neglect,  procurement,  means  or  contrivance ;  and 
(4)  the'^amount  of  other  insurances."  "15.  Any  fraud  or 
false  statement  in  a  statutory  declaration,  in  relation  to 
any  of  the  above  particulars,  shall  vitiate  the  claim.'' 
And  the  defendants  alleged  that  after  the  fire  the  plain- 
tiff's delivered  to  the  defendants  a  statutory  declaration 
in  relation  to  the  particulars  in  the  said  thirteenth 
condition,  and  therein  made  a  false  and  fraudulent  state- 
ment in  relation  to  the  said  loss,  in  this,  that  she  had 
suff'ered  loss  on  the  insured  contents  of  the  said  dwelling 
house  to  the  amount  of  $1,665.50,  with  intent  to  induce 
the  defendants  to  pay  her  the  said  insured  amount  of  $200^ 
whereas  in  truth  and  in  fact  the  insured  contents  of  the  said 
dwelling  house  had  not  been  destroyed  by  fire  to  the  said 
amount  of  $1,650.50,  as  she  well  knew,  whereby  the  claim 
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of  the  plaintiff,  if  any,  under  the  said  policy,  became  and 
was  and  is  viti;ited. 

The  cause  was  tried  before  Cameron,  C.  J.,  and  a  jury,  at 
London  at  the  Spring  Assizes  of  1885. 

The  jury  found  that  the  fire  was  not  caused  by  the 
plaintifi*  nor  by  her  procurement ;  but  that  she  falsely  and 
fraudulently  declared  that  she  had  suffered  loss  on  the 
insured  contents  of  the  dwelling  house  to  the  amount  of 
$1,665.50,  with  intent  to  induce  the  defendants  to  pay  her 
the  insured  amount  of  $200 :  that  the  actual  value  of  the 
dwelling  house  at  the  time  of  the  destruction  thereof  by 
fire  was  $750  ;  and  that  the  amount  of  property  destroyed 
by  fire  other  than  the  building  was  $150. 

Upon  these  findings  judgment  was  directed  to  be  entered 
for  the  plaintiff  for  $547.62,  in  respect  of  the  insurance  and 
loss  upon  the  dwelling  house,  with  the  costs  of  the  issue 
relating  to  the  defence  charging  the  plaintiff  with  setting 
fire  to  the  house  ;  and  judgment  for  the  defendants,  with 
costs  in  respect  of  the  claim  for  loss  on  contents  of  the 
dwelling  house. 

The  defendants'  counsel  objected  that  the  finding  of  the 
jury  entitled  them  to  judgment  on  the  whole  case. 

During  Michaelmas  sittings,  W.  H.  Bowlhy  obtained  an 
order  nisi  to  set  aside  the  judgment  entered  for  the 
plaintiff,  and  to  enter  judgment  for  the  defendants. 

During  the  same  sittings,  November  21,  1885,  Osler^ 
Q.  C,  and  W.  H.  Bowlhy,  supported  the  motion.  The  jury 
have  found  that  the  plaintiff  falsely  and  fraudulently 
stated  the  value  of  the  contents  of  the  dwelling  house  in  the 
proofs  of  loss,  and  this,  under  the  fifteenth  condition  of  the 
statutory  conditions,  made  applicable  by  sec.  28  of  44  Vic. 
eh.  20,  (0.,)  avoided  the  policy.  There  is  a  clear  distinc- 
tion between  the  1st  (a)  and  15th  conditions.  Under  the  1st 

{a)  The  1st  statutory  "condition  is:  "If  any  person  or  persons  insures 
his  or  their  buildings  or  goods  and  causes  the  same  to  be  described  other- 
wise than  they  really  are,  to  the  prejudice  of  the  company,  or  misrepre- 
sents or  omits  to  communicate  any  circumstance!  which  is  material  to  be 
made  known  to  the  company,  in  order  to  enable  it  to  judge  of  the  risk  it 
undertakes,  such  insurance  shall  be  of  no  force  in  respect  to  the  property 
in  regard  to  which  the  misrepresentation  or  omission  is  made." 
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condition,  the  misrepresentation  only  vitiates  the  claim  so 
far  as  regards  the  particular  property  misrepresented, 
while  in  the  1 .5th  condition  there  is  nonsuch  limitation,  and 
the  false  statement  avoids  the  whole  policy.  The  insur- 
ance contract  is  an  entire  contract,  and  the  claim  is  one 
claim.  The  false  statement  was  most  material,  as  it  was 
made  to  induce  the  directors  when  the  claim  came  before 
them  to  pay  the  claim.  They  referred  to  Sly  v.  Ottawa  Agri- 
cultural Ins.  Co.,  29  C.  P.  557  ;  Porter's  Law  of  Insurance, 
(1884),  156  ;  Cashman  v.  London  and  Liverpool  Fire  Ins- 
Co.,  5  Allen  N.  B.  246  ;  Gore  District  Mutual  Fire  Ins. 
Co.  V.  Samo,  2  S.  C.  E.  411,  421 ;  Harris  v.  Venables,  L.  E. 
7  Ex.  235,  240 ;  Chapman  v.  Pole,  22  L.  T.  N.  S.  306 ; 
WeidcY.  Germania  Ins.  Co.,  1  Dillon  C.  R.  441;  Mason 
V.  Agricultural  Mutual  Assurance  Association,  18  C.  P. 
19. 

Lash,  Q.  C.  contra.  The  cases  in  which^the  policy  has  been 
held  to  be  void,  are  cases  where  it  was  expressly  stated 
that  the  policy  itself  was  to  be  void.  Under  the  15th 
condition  there  is  a  very  marked  difference.  That  condi- 
tion does  not  provide  that  the  "  policy"  shall  be  void,  but 
merely  that  the  "  claim"  shall  be.  The  policy  is  divisible, 
and  there  may  be  several  claims,  and  the  intention  is  that 
the  claim,  that  is,  the  particular  subject  matter  as  to  which 
the  false  statement  is  made,  is  to  be  vitiated.  Where 
there  are  separate  sums  on  distinct  matters  it  is  the  same 
as  if  there  were  a  separate  policy  on  each  matter.  He 
referred  to  Lindsay  v.  Lancashire  Fire  Ins.  Co.,  34  U.  C. 
R.  440  ;  King  v.  Prince  Edward  County  Mutual  Ins.  Co., 
19  C.  P.  134 ;  McCuUoch  v.  Gore  District  Mutual  Fire  Ins. 
Co.,  32  U.  C.  K  610  ;  Wilhy  v.  Standard  Ins.  Co.,  3  0.  E. 
115. 

January  2,  1886.  Cameron,  C.  J. — The  question  pre- 
sented on  this  motion  is :  Did  the  making  of  a  false  declara- 
tion, wilfully,  with  the  intent  of  inducing  the  defendants^ 
to  pay  her  claim — such  false  declaration  relating  only  to 
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the  chattel  property  insured — avoid  the  plaintiff's  whole 
claim  under  the  policy  ? 

At  the  trial,  having  regard  to  the  first  statutory  con- 
dition endorsed  on  the  policy  and  the  conditions  there- 
under, I  was  under  the  impression  that  the  false  declara- 
tion would  only  prejudicially  affect  the  plaintiff"s  right  to 
recover  in  respect  of  the  property  destroyed  by  fire  for  the 
loss  on  the  property  as  to  which  the  false  declaration  had 
been  made ;  but  a  consideration  of  the  authorities  cited  on 
the  argument  satisfies  me  that  I  was  wrong.  I  thought 
the  fifteenth  condition  might  be  restricted  or  limited  in  its 
operation:  that  the  words,  "any  false  statement  in  a 
statutory  declaration  in  relation  to  any  of  the  above  par- 
ticulars shall  vitiate  the  claim,"  might  be  construed  to 
mean  "  any  false  statement  shall  vitiate  the  claim  in  respect 
of  which  it  is  made." 

It  seems  somewhat  inconsistent  to  say  that  a  misrepre- 
sentation, made  before  a  policy  has  been  effected  insuring 
several  different  properties  and  on  which  the  policy  is 
granted,  should  only  make  the  policy  of  no  force  in  respect 
of  the  misrepresented  subject,  while  a  false  statement 
wilfully  made  afterwards  in  relation  to  the  loss  on  property 
forming  a  distinct  subject  of  insurance  of  very  little  value 
compared  with  the  other  properties  destroyed,  and  forming 
distinct  subjects  of  insurance,  also  under  the  policy,  should 
have  the  effect  of  destroying  the  whole  claim  in  respect  of 
all  the  insured  properties  destroyed. 

The  seeming  inconsistency  is  not  diminished,  when  in 
addition  to  the  property  destroyed,  there  is  other  property 
not  destroyed  covered  by  the  policy,  which  remains  in 
force,  and  in  respect  to  which,  if  afterwards  destroyed  by 
fire  within  the  term  of  the  policy,  a  claim  could  be  made, 
when  the  nice  question  would  arise,  did  the  previous  false 
claim  disentitle  the  insured  to  recover  under  the  policy 
for  a  subsequent  honest  loss  ? 

If  the  15th  statutory  condition  had  been  the  false  state- 
ment should  vitiate  the  policy,  there  would,  I  presume,  be 
no  room  for  doubt ;  but  claim  and  policy  are  not  synony- 
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mous.    A  claim  is  made  under  the  policy  and  in  respect 
of  it,  and  cannot  therefore  be  read  policy. 

These  considerations  passed  through  my  mind  at  the 
trial;  and  were  the  matter  res  integra,  unaffected  by 
authority,  I  should  hesitate  to  say  in  the  present  case  the 
whole  claim  under  the  policy  was  destroyed.  But  I 
think  I  am,  by  authority,  precluded  from  doubting.  The 
xjlaim  of  the  plaintiff  was  one  in  respect  of  two  items 
arising  from  the  same  fire ;  and  the  statute  seems  to  pro- 
vide for  making  only  one  claim  for  one  fire,  though  the 
policy  may  relate  to  several  distinct  properties  upon  which 
distinct  and  separate  amounts  are  insured,  and  no  greater 
sum  could  be  recovered  in  respect  of  any  one  subject  than 
the  amount  insured  thereon,  no  matter  how  much  the  loss 
exceeded  the  sum  insured. 

In  Cashman  v.  London  and  Liverpool  Fire  Ins.  Co. 
-5  Allen  N.  B.  246,  cited  by  Mr.  Osier,  the  condition  was 
among  other  things :  "  And  if  there  appear  to  be  any  fraud, 
overcharge,  or  imposition,  or  any  false  swearing,  the 
claimant  shall  forfeit  all  claim  to  payment  under  this 
policy."  At  the  trial  the  defendants  gave  evidence  that 
the  plaintiff  iu  his  preliminary  proofs  had  been  guilty  of 
false  statements  as  to  the  quality  and  value  of  the  goods 
destroyed.  It  was  contended  that  under  the  above  con- 
dition the  whole  policy  became  vitiated,  though  it  covered 
buildings  in  respect  of  which  no  false  statement  had  been 
made. 

The  judgment  of  the  Court  was  delivered  by  Chief  Justice 
Carter,  who  said,  at  p.  249  ;  "  It  was  contended  that  as  the 
statements  only  referred  to  the  goods,  such  false  statements 
•could  only  affect  the  claim  for  the  amount  insured  upon 
the  goods,  and  that  the  contract  was  divisible  for  this 
purpose.  There  is  but  one  contract,  and  in  that  one  contract 
the  tenth  condition  is  incorporated.  No  authority  was 
cited  on  this  point,  and  we  think  it  cannot  be  supported . 
The  import  of  this  condition  is,  in  specific  terms,  to  do  that, 
as  to  matters  arising  after  the  contract  is  completed,  which 
the  law  does  generally  with  respect  to  all  contracts  in  their 
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formation  ;  i.  e.,  that  fraud  vitiates  the  contract  ah  initio 
and  in  toto.  If  there  were  false  statements  wilfully  made 
by  the  plaintiff,  as  to  the  amount  and  value  of  the  goods, 
and  he  were  to  recover  the  amounts  insured  on  the  build- 
ings, there  would,  in  the  words  of  the  tenth  condition, 
have  appeared  '  fraud  and  false  declaration,'  and  yet  the 
plaintiff  would  not  have  been  excluded  from  all  benefit 
under  the  policy,  and  would  have  derived  benefit  under  it.'*^ 
This  decision  was  referred  to  by  the  present  Chief  Justice 
of  the  Supreme  Court,  Sir  William  Ritchie,  in  Gore  District 
Mutual  Ins.  Co.  v.  Samo,  2  S.  C.  R.  411,  at  p.  423,  without 
dissent. 

There  is  no  case  that  I  am  aware  of  in  our  Courts, 
either  before  or  since  the  enactment  now  contained 
in  R  S.  0.  ch.  162,  in  which  the  point  in  question  has  been 
directly  raised  and  determined ;  but  there  are  some  in 
which  the  efficacy  of  the  breach  of  such  a  condition  to> 
avoid  the  policy  was  not  doubted. 

Ramsay  Cloth  Manufacturing  Co.  v.  Mutual  Fire 
Ins.  Co.  of  District  of  Johnstown,  11  U.  C.  R>. 
516,  from  analogy  would  seem  to  be  a  very  strong 
authority  in  the  defendants'  favour,  though  there,  as  was 
pointed  out  by  Mr.  Lash,  it  was  the  policy  that  was 
declared  void.  The  policy  in  question  there  contained  a 
condition  making  it  void  in  case  of  a  double  insurance 
upon  the  premises  or  property  insured,  and  there  was  a 
double  insurance  only  on  a  portion  of  the  property  insured. 

In  giving  judgment  Sir  John  Robinson,  C.  J.,  at  p.. 
520,  said :  "  The  exception  taken  to  this  plea  is  one  of 
substance  only, — viz.,  that  it  is  no  answer  to  the  whole 
action,  but  it  is  at  most  a  defence  in  respect  to  such  of  the 
amount  claimed  as  applies  to  the  two  portions  of  the  pro- 
perty which  weie  doubly  insured  ;  that  is,  the  house  and 
machinery  within  it;  leaving  the  plaintiff's  claim  to  recover 
for  the  stock,  valued  at  $400,  unanswered.  The  learned 
counsel  for  the  plaintiffs  could  not  cite  any  authority 
for  giving  so  limited  an  effect  to  the  breach  of 
the  condition  ;  and  I  think,  upon  legal  principles,  and  in 
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reason,  the  breach  of  the  condition,  when  it  occurs,  avoids 
the  whole  policy.  It  is  true  that  the  words  of  this  con- 
dition are,  that  in  case  of  such  double  insurance  on 
the  premises  or  property  insured,  without  notice,  &c.,  the 
policy  granted  thereon  by  the  company  shall  be  void. 
It  may  seem  that  a  strict  grammatical  construction 
^ould  seem  to  compel  us  also  to  hold  that  to  enable  this 
condition  to  operate  at  all,  the  double  insurance  must  be 
not  merely  on  a  part  of  the  property,  but  on  the  property 
insured,  that  is,  on  the  whole  property.  This  could  never 
liave  been  meant ;  neither  do  I  think  could  the  construc- 
tion contended  for  have  been  in  contemplation  of  the 
Legislature." 

The  Legislature  in  adopting  these  statutory  conditions 
may  have  been  desirous  of  enforcing  the  observance  of  the 
utmost  good  faith  between  insurer  and  insured,  and  to  pre- 
vent the  making  by  the  latter  of  unjust  and  dishonest 
claims,  and  so  enacted  that  a  wilfully  false  statement  made 
with  the  dishonest  purpose  of  obtaining  more  than  the  loss 
actually  incurred,  should  avoid  the  whole  claim,  and  not 
■confine  the  effect  of  the  dishonesty  to  the  property  in  res- 
pect of  which  it  is  made. 

I  am  of  opinion  the  judgment  entered  by  me  was  errone- 
ous, and  must  be  set  aside,  and  judgment  for  the  defendants 
1)0  entered  dismissing  the  plaintiff's  action,  with  costs. 

Rose,  J. — I  agree  that  the  judgment  must  be  entered 
for  the  defendants. 

I  also  agree  to  the  observation  of  the  learned  Chief 
Justice  as  to  the  object  of  the  Legislature  in  making  fraud 
or  a  false  statement  in  the  declaration  vitiate  the  whole 
claim.  When  a  fire  has  occurred  and  it  becomes  difficult, 
sometimes  almost  impossible,  to  check  the  truth  of  the 
account  given  by  the  claimant,  it  does  not  seem  too  severe 
to  say  to  him,  "  if  you  send  in  a  statutory  declaration  made 
in  fraud  and  founded  on  falsity  you  shall  recover  nothing." 

It  will  be  observed  that  the  thirteenth  condition  sets  out 
what  ground  the  declaration  shall  cover,.    The  claimant 
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shall  declare  (1)  that  the  said  account  is  just  and  true; 
(2)  when  and  how  the  fire  originated,  so  far  as  the  declarant 
knows  or  believes  ;  (3)  that  the  fire  was  not  caused  through 
his  wilful  act  or  neglect,  procurement,  means  or  contriv- 
ance ;  and  (4)  the  amount  of  other  insurances." 

The  previous  direction  (h )  "  He  is  to  deliver,  as  soon 
afterwards  as  practicable,  as  particular  an  account  of  the 
loss  as  the  nature  of  the  case  permits,''  applied  to  the  first 
(a)  paragraph  of  the  declaration,  qualifies  that  paragraph  sa 
as  to  shew  that  what  is  required  is  a  declaration  that  the 
claimant  has  delivered  as  particular  an  account  of  the  loss  as 
the  nature  of  the  case  permits,  and  that  said  account  con- 
tains nothing  that  is  unjust  or  untrue.  If  the  nature  of 
the  case  does  not  permit  a  full  statement  as  to  any  matter 
or  item,  then  the  claimant  is  only  required  to  give  sach  an 
account  as  he  can;  but  it  seems  only  just  and  reasonable 
that,  so  far  as  he  can  give  an  account,  he  should  make  it  just 
and  true. 

It  seems  impossible  to  say  that  any  fraud  or  false  state- 
ment as  to  paragraphs  (2)  or  (3)  could  be  divided  so  as  to 
free  any  part  of  the  claim  from  the  vice  ;  and  paragraph 
(4)  is  as  to  a  matter  concerning  which  absolute  verity  is 
surely  requisite,  and  no  hardsliip  can  be  complained  of  if 
a  false  statement  regarding  it  should  vitiate  the  claim. 

As  to  the  question  raised  by  the  learned  Chief  Justice- 
regarding  a  false  claim  upon  a  fire  destroying  or  injuring 
only  a  portion  of  the  property  insured,  and  a  subsequent 
fire  destroying  or  injuring  the  residue,  and  in  respect  ta 
which  a  bond  fide  claim  is  made,  I  venture  to  think,  sub- 
ject to  further  consideration  if  the  point  arise,  that  as  the 
15th  condition  only  vitiates  the  claim  and  not  the  policy, 
the  vitiating  of  the  first  claim  could  not  afiect  the  second, 
which  had  no  reference  to  the  first.  Words  of  forfeiture 
would  be  construed  strictly,  and  it  seems  to  me  the  bond 
Me  claim  could  be  well  made  and  supported. 

Whatever  may  have  been  the  reasons  for  the  Legislature 
using  diflferent  language  in  the  1st  and  15th  conditions,  it 
seems  to  me  that  difference  prevents  any  conclusion  other 
than  the  one  now  arrived  at. 
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A  review  of  all  the  cases  reported  in  our  books  would 
probably  reveal  the  reasons  for  qualifying  condition  (1)  as 
has  been  done. 

Galt,  J.,  concurred. 

Order  absolute. 


[QUEEN'S  BENCH  DIVISION.] 

Regina  V.  Eli. 

Canada  Temperance  Act,  1878 — Conviction  quashed,  with  costs. 

Defendant  was  steward  of  a  "  social  club  "  in  Walkerton.  The  members 
were  elected  by  ballot,  and  on  paying  an  entrance  fee  of  $i  and  sub- 
scription of  $25  per  month,  were  entitled  to  use  the  club  room  and  buy 
from  the  steward  spirituous  liquors.  The  members  were  not  responsible 
for  goods  ordered  or  for  any  general  expenses.  An  information  was 
laid  against  defendant  on  10th  September,  1885,  for  an  offence  against 
the  second  part  of  the  Canada  Temperance  Act,  1878,  and  on  the  21st 
September,  1885,  he  was,  about  4  p.m.,  served  with  a  summons  to 
appear  at  8.30  a.m.,  next  day,  before  two  magistrates.  On  the  22nd 
day  of  September  informations  were,  in  two  other  cases,  laid  against 
him  for  similar  offences,  and  he  wasjin  each,  at  8.15  a.m.,  served  with 
a  summons  to  appear  before  the  magistrates  at  9  a.m.,  that  day.  When 
the  magistrates'  Court  met  the  first  case  was  partially  gone  into,  and 
before  it  was  closed  the  prosecution  asked  the  magistrates  to  take  up 
the  second  and  third  cases.  The  defendant  stated  that  he  had  not 
understood  what  the  summonses  meant,  and  by  advice  of  counsel 
he  refused  to  plead.  The  magistrates  entered  a  plea  in  each  case  of  not 
guilty,  and  went  on  with  both  cases.  The  evidence  in  both  shewed 
that  the  offences  charged  in  each  case  occurred  on  dates  different  from 
those  laid  in  the  informations.  The  magistrates  amended  the  dates  in 
the  informations.  The  defendant  and  his  counsel  were  in  Court  all  the 
time  awaiting  completion  of  the  evidence  in  the  first,  but  refused  in 
any  way  to  plead  or  take  part  in  the  second  and  third  cases,  or  to  ask 
adjournment  thereof.  The  magistrates,  after  taking  all  the  evidence 
therein,  at  request  of  defendant,  adjourned  the  first  case  and  in  the 
second  and  third  cases  convicted  the  defendant  of  the  offences  as 
charged  in  the  amended  informations.  It  was  shewn  by  affidavits  that 
the  magistrates  were  willing  in  these  cases,  had  defendant  pleaded,  to 
adjourn  after  taking  the  evidence  of  the  witnesses  present.  There 
were  also  affidavits  shewing  that  the  magistrates  had  been  before  the 
"Scott  Act  "  interested  in  promoting  prohibition. 

Held,  that  the  proceedings  were  contrary  to  natural  justice,  as  the 
summonses  were  served  almost  immediately  before  the  sittings  of  the 
Court  which  defendant  was  called  to  attend.  The  convictions  were 
therefore  quashed,  with  costs  against  the  complainant. 

Regina  v.  Klemp,  10  0.  R.  143,  followed  as  to  the  charge  of  interest  or 
bias  on  the  part  of  the  magistrates. 
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The  facts  involved  in  these  cases  were  briefly  as  follow  : 
The  defendant  was  the  manager  of  a  club  house,  called 
"  The  Walkerton  Social  Club/'  at  Walkerton,  in  the  county 
of  Bruce. 

On  the  10th  of  September,!  1885,  an  information  was 
laid  before  two  Justices  of  the  Peace,  charging  that  the 
defendant  did  at  Walkerton  within  three  months  before, 
to  wit,  on  or  about  the  15th  of  August,  1885,  sell  intoxi- 
cating liquors,  contrary  to  the  second  part  of  the  "  Temper- 
ance Act  of  1878,"  then  being  in  force  in  the  county  of 
Bruce,  and  thereon  a  summons  was  forthwith  issued. 

On  the  same  day,  upon  an  affidavit  of  the  informant  that 
he  had  reasonable  cause  to  suspect,  and  did  suspect,  that 
intoxicating  liquors,  in  respect  of  which  an  offence  against 
the  second  part  of  the  Act  had  been  committed,  were  con- 
cealed in  the  defendant's  shop  and  premises,  a  warrant  was 
issued  to  search  the  premises.  The  summons  required  the 
defendant's  attendance  on  22nd  of  September,  1885,  at 
half-past  eight  o'clock  in  the  forenoon,  at  the  town  hall, 
Walkerton,  to  be  dealt  with  according  to  law.  A  copy  of 
this  summons  was  served  on  the  defendant  on  21st  Sep- 
tember at  about  four  o'clock  in  the  afternoon.  In  the 
meantime  his  premises  had  been  searched  by  the  complain- 
ant under  the  search  warrant,  and  spirituous  liquors  found 
in  an  appropriate  part  of  the  premises ;  not  concealed,  but 
kept,  as  is  usually  the  case,  in  such  places  for  use  and  sale. 

On  22nd  September,  the  day  of  the  return  of  the  sum- 
mons issued  on  the  10th,  (and  evidently  early  in  the  morn- 
ing of  that  day),  a  second  information  by  the  same  inform- 
ant was  laid  befoie  the  same  Justices  of  the  Peace,  charg- 
ing the  defendant  with  having  on  or  about  the  29th  of 
August,  1885,  committed  a  like  offence  at  the  same  place; 
and  at  the  same  time  a  third  information  was  laid,  charg- 
ing a  like  offence,  alleged  to  have  been  committed  on  .22nd 
of  same  month.  Summonses  were  forthwith  issued  sever- 
ally on  these  last  two  informations,  requiring  the  defen- 
dant's attendance  in  each  case  at  9  o'clock  of  that  same 
morning  at  the  place  before  mentioned,  to  be  dealt  with 
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according  to  law.  Copies  of  these  two  summonses  were 
served  on  the  defendant  at  a  quarter  past  eight  o'clock 
that  same  morning  ;  that  is  to  say,  he  was  served  at  8:15 
a.  m.,  and  summoned  to  appear  at  9  o'clock,  just  half  an 
hour  after  the  return  of  the  first  summons,  (that  of  the  10th 
of  September).  The  defendant  stated  in  an  afiidavit  that 
the  last  copies  of  summonses  were  served  on  him  just  when 
he  was  leaving  home  to  attend  at  the  town  hall  in  obedi- 
ence to  the  summons  of  the  10th  September,  and  that  he 
pat  them  in  his  pocket  without  reading  them,  as  the  com- 
plainant who  served  the  papers  informed  him  that  it  was 
about  the  same  matter  that  he  had  served  a  summons  on 
the  previous  day. 

The  magistrates  proceeded  with  the  first  case — on  the 
summons  of  the  10th  September.  One  Tegler  was  exam- 
ined as  a  witness  for  the  prosecution,  and  at  a  certain  stage 
of  his  examination  the  County  Attorney,  conducting  the 
prosecution,  asked  that  the  witness  should  be  sworn  on  the 
second  complaint,  whereupon  the  counsel  for  the  defendant 
asked,  what  complaint  ?  stating  that  they  never  heard  of 
any  but  the  one  then  in  course  of  trial. 

Then,  for  the  first  time,  the  defendant  said  he  learned 
that  the  papers  served  on  him  about  an  hour  before  were 
summonses. 

The  defendant  then  swore,  and  he  was  corroborated  by 
the  oaths  of  both  his  counsel  and  by  another  person,  that 
his  counsel  protested  that  the  defendant  should  not  be 
called  upon  to  answer  the  last  two  summonses,  but  that 
those  cases,  at  all  events,  should  be  adjourned ;  but  the 
justices  refused  to  grant  any  adjournment,  and  therefore 
the  defendant,  upon  the  advice  of  his  counsel,  refused  to 
plead  to  these  summonses,  stating  to  the  Court  that  he  was 
unprepared  to  proceed,  and  the  justices  proceeded  and  took 
the  evidence  of  the  witness  Tegler  in  these  cases  before 
the  evidence  of  the  complainant  was  closed  in  the  first  case. 
A  witness  was  then  called  in  the  third  case,  when  the 
defendant  objected  and  refused  to  plead,  as  he  had  protested 
and  refused  in  the  second  case;  but  the  justices  proceeded, 
92 — VOL.  X  o.ii. 
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and  the  three  trials  proceeded  contemporaneously,  evidence 
being  taken  in]  one  or  other  of  the  cases  as  counsel  for 
the  prosecution  called  them  ;  but  neither  the  defendant  nor 
his  counsel  cross-examined  the  witnesses  or  otherwise  in- 
terfered further  in  the  second  or  third  cases,  although  they 
necessarily  remained  to  attend  to  the  first  case,  on  the 
complaint  and  summons  of  the  10th  September. 

The  defendant  further  stated,  and  was  in  the  same  way 
corroborated,  that  the  justices,  at  the  close  of  the  evidence 
of  the  three  cases,  adjourned  the  said  first  case  to  the  26th 
day  of  September,  and  that  nothing  was  said  as  to  what 
the  justices  would  do  in  the  matter  of  the  second  and  third 
cases ;  and  that  on  the  28rd  of  September  he  was  served 
with  a  notice  of  conviction  in  the  second  and  third  com- 
plaints, which  notice  was  annexed  to  his  affidavit. 

He  further  said  in  his  affidavit  that  the  justices  amended 
the  second  and  third  complaints  without  his,  the  defend- 
ant's, consent,  after  they  had  commenced  taking  the  evi- 
dence thereon  ;  amended  the  second  by  striking  out  "29th 
day  of  August "  and  interlining  the  words  "  amended  to 
18th  day  of  September,"  as  the  day  on  which  the  offence 
charged  was  committed.  The  third  was  amended  by 
striking  out  the  words  "  22nd  day  of  August,"  and  inter- 
lining in  lieu  thereof  the  "  14th  of  September"  as  the  day 
of  the  alleged  ofience. 

Convictions  were  made  in  the  three  cases  without  further 
evidence  or  hearing. 

The  first  case  was  appealed  to  the  General  Sessions  of 
the  Peace,  and  in  the  other  two  cases  Rose,  J.,  granted 
orders  for  writs  of  certiorari,  pursuant  to  which  the  con- 
victions were  brought  into  this  Court,  and  affidavits  having 
been  filed  by  the  parties  on  both  sides,  and  an  order  nisi 
to  quash  in  each  case  having  been  granted  by  the  same 
learned  Judge  they  were  argued  on  the  return  thereof 
before  O'Connor,  J.,  on  19th  February,  1886,  by  E.  J.  Scott, 
Q.  C,  for  the  applicants,  and  A.  Cassels,  contra. 

The  grounds  taken  in  the  orders  nisi  were  as  follow  : 

1.  That  the  summons  served  upon  the  defendant  upon 
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the  information  on  which  the  said  conviction  was  made 
was  not  served  a  sufficient  time  before  the  return  of  the 
same. 

2.  That  the  magistrates  should  have  granted  the  enlarge- 
ment asked  for  by  the  defendant  at  the  said  return,  and 
should  not  have  proceeded  to  try  the  said  information. 

3.  That  the  magistrates  amended  the  information  by 
changing  the  date  of  the  alleged  offence,  after  the  defendant 
had  refused  to  appear  or  plead  to  the  information,  said 
amendment  making  a  completely  different  case  from  that 
in  the  original  information. 

4.  There  was  no  evidence  to  show  any  offence. 

5.  The  magistrates  who  made  the  said  conviction  were 
disqualified  from  trying  the  said  matter  by  reason  of 
prejudice  and  interest. 

The  defendant's  principal  grounds  of  defence,  so  far  as 
disclosed,  were,  that  he  sold  no  spirituous  or  other  pro- 
hibited liquors  but,  as  manager  of  the  Club  house,  to  mem- 
bers of  the  club,  pursuant  to  the  constitution  and  rules  of 
the  club :  that  before  selling  any  "  liquors,"  after  the  Act 
came  into  force  in  the  county,  he  took  the  advice  of  Mr. 
Barrett,  a  barrister  at  Walkerton,  as  to  the  right  to  con- 
tinue to  sell  "  liquors  "  to  members  of  the  club  in  the  club 
house,  pursuant  to  the  constitution  and  rules  of  the  club, 
and  that  he  was  advised  that  he  had  the  right  to  so  con- 
tinue to  sell :  that  when  he  was  served  with  the  summons 
in  the  first  case,  on  the  21st  of  September,  he  found  Mr. 
Barrett  was  from  home,  not  to  return  for  a  couple  of  days, 
and  he  then  retained  Mr.  H.  P.  O'Connor  and  Mr.  Robert- 
son to  appear  for  and  with  him  next  day  in  the  case,  and 
instructed  them  to  ask  an  adjournment  for  two  days,  so 
that  Mr.  Barrett,  who  had  advised  him  from  the  outset, 
might  be  present  and  take  charge  of  his  defence :  that  at 
the  commencement  of  the  trial  such  an  adjournment  was 
asked  and  refused,  and  when  the  other  two  cases  were 
called,  the  request  for  such  an  adjournment  was  repeated 
with  regard  to  them,  and  refused  as  stated.  The  shortness 
of  the  time  between  the  service  of  the  copies  of  the  sum- 
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mons  that  morning,  and  the  time  fixed  for  the  defendant's 
appearance  to  answer  was  specially  and  strongly  pressed 
iis  a  ground  of  adjournment.  Affidavits  filed  on  behalf  of 
the  complainant  partly  denied  and  partly  qualified  some  of 
the  facts  as  stated  ;  but  the  material  facts  were  substan- 
tially admitted. 

March  2,  1886.  O'Connor,  J. — To  say  that  these  cases 
were  tried  is  simply  preposterous.  The  proceedings  of  the 
morning  of  the  22nd  of  September,  the  taking  of  the  in- 
formation, and  the  issuing  of  the  summonses,  apparently 
before  breakfast,  and  the  service  on  the  defendant  immedi- 
ately after  that  meal,  the  short  time  allowed  for  appearance 
thereon  at  the  town  hall,  allowing  neither  time  for  diges- 
tion nor  reflection,  and  the  sham  trial  which  followed  so 
.soon,  appear  dramatic,  and  irresistibly  suggest  the  notion 
of  a  farce. 

Three  cases  tried  concurrently — a  witness  in  one,  a  wit- 
ness in  another,  and  still  a  witness  in  the  third  case,  sworn 
and  examined  alternately  or  concurrently,  as  suited  the 
prosecuting  counsel,  while  the  defendant,  defending  in  the 
first  case,  is  compelled  to  listen  to  evidence  in  the  other 
cases  in  which  he,  after  objecting,  had  refused  to  plead  or 
take  any  part,  although  only  fifteen  minutes  had  elapsed 
iDetween  the  service  on  him  that  morning  and  the  time  for 
appearing  at  the  town  hall  to  answer  the  first  summons, 
and  no  time  had  been  allowed  him  to  prepare  his  defence 
in  these  last  two  cases — was  actually  a  display  of  injustice, 
and  a  wanton  mockery  of  justice  not  to  be  expected  in  a 
civilized  country.  I  trust  that  such  exhibitions  are  of 
rare  occurrance  in  this  country. 

The  defendant  had  a  substantial  and  apparently  a  bond 
fide  defence  to  offer,  a  defence  which,  however,  required  a 
reasonable  time  to  formulate  it,  and  which  would  present 
;grave  matters  of  law  for  consideration — matters  of  law 
which  ought  not  to  be,  and  which  cannot  be,  treated  in 
Dogberry's  style.  In  the  first  place  he  produced  the  con- 
stitution of  the  club.    He  denies  some  of  the  facts  alleged 
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against  him,  explains  others,  and  denies  that  he  is  guilty. 
He  has  a  right  to  a  full  hearing  and  a  fair  trial.  In  these 
two  cases  he  has  had  no  trial.  To  allow  the  convictions  to 
stand  would  under  the  circumstances  be  contrary  to 
natural  justice,  and  to  the  principles  of  our  laws ;  and 
practically  the  cases  fall  within  the  principle  of  Re  Holland,. 
37  U.  C.  R.  214. 

The  orders  nisi  will  be  made  absolute  with  costs  against 
the  complainant,  upon  the  grounds  stated  in  the  orders, 
having  reference  to  the  material  facts  above  stated. 

Another  ground  stated  in  the  orders  nisi  is,  that  the 
magistrates  were  disqualified  from  trying  the  matters  oi 
these  cases  by  reason  of  prejudice  and  interest,  and  several 
of  the  affidavits  filed  shew  that  the  magistrates  are  what  are 
now  called  "  Scott  Act  men,"  and  that  both  in  some 
instances,  and  one  of  them  in  many  cases,  have  travelled 
away  from  home  considerable  distances  to  try  such  cases  in 
other  places  in  the  county  under  the  Act  since  it  was  put  in 
force,  although  other  magistrates  were  and  are  residing  in 
those  places.  One  of  them  especially,  it  is  alleged,  has 
spent  the  greater  part  of  his  time  travelling  throughout  the 
country,  holding  a  sort  of  perambulating  Court  for  the 
trial  of  such  cases.  I  do  not  consider  this  circumstance  a 
ground  for  quashing  a  conviction.  Still,  in  face  of  the  un- 
doubted fact  that  prohibition  has  become  a  serious  political 
question,  which  has  already  divided  the  country  into  two 
formidable  hostile  political  camps,  it  behooves  all  persons 
to  whom  the  administration  of  justice,  or  a  part  therein,  has 
been  entrusted,  to  preserve  themselves  as  much  as  possible 
from  the  taint  of  the  prejudices  and  ill  feelings  engendered 
by  the  conflict.  Under  such  circumstances  Justices  of  the 
Peace,  who  are  usually  mixed  up  with  the  people,  and  com- 
pelled by  their  environments,  or  are  naturally  inclined,  to 
take  a  part  with  their  neighbors  on  one  side  or  the  other  in 
the  agitation,  ought  to  proceed  with  the  utmost  circumspec- 
tion when  called  upon  to  try  cases  under  the  Act  w^here  it  is 
in  force.  Natural  justice  should  be  kept  in  view,  and  the 
forms  of  law  scrupulously  observed. 
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Justices  of  the  Peace  who  are  opposed  to  the  principle 
of  prohibition  ought  not  on  that  account  to  decline  to  try 
cases  under  the  Act  where  in  force,  any  more  than  other 
cases  for  breaches  of  the  law  of  the  land.  They  are  bound 
to  administer  the  law  as  it  is,  and  in  its  integrity.  The 
law  and  the  accused  should  have  a  fair  and  impartial  trial, 
for  in  the  execution  of  the  laws,  and  the  administration 
of  justice,  neither  partisanship  nor  favoritism  ought  to 
influence  a  Judge,  and  Justices  of  the  Peace  are  Judges. 

On  the  other  hand,  Justices  of  the  Peace,  who  are  in 
favor  of  the  principle  of  prohibition,  ought  not  to  be  too 
anxious  and  ready  to  travel  from  their  own  neighborhood 
to  distant  places  in  the  county  where  there  are  resident 
justices  to  try  such  cases.  If  they  do  so  they  may  expect 
that  their  motives  will  be,  as  they  are  in  this  case, 
impugned,  and  the  Act  itself  will  be  considered  an  instru- 
ment of  irritation,  annoyance  and  oppression. 

Any  Justice  of  the  Peace  who  cannot,  and  does  not, 
make  up  his  mind  to  do  even-handed  justice,  give  fair 
play,  and  administer  the  Act  according  to  the  forms  of 
law  in  such  cases,  had  better  for  his  own  sake,  and  that  of 
the  Act,  refrain  from  acting. 

Convictions  quashed. 
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Regina  v.  Grayelle. 

Municipal  Corporations — By-law — 4GVic.,  ch.  18  ;  sec.  503,  sub-sec.  6  ( O.) — 
One  penalty  on  conviction  covering  distinct  offences — Conviction  quashed. 

Held,  that  a  by-law  passed  pursuant  to  sub-section  6  of  section  503  of  the 
"  Consolidated  Municipal  Act,  1883,"  for  granting  licenses  and  regulat- 
ing the  sale  of  fresh  meat  in  quantities  less  than  by  the  quarter  carcase, 
and  the  conviction  thereunder,  were  not  bad  because  the  by-law 
did  not  embody  or  refer  to  the  exceptional  proviso  as  to  time  men- 
tioned in  sec.  500 ;  for  that  sec.  500  did  not  refer  to  the  subject  of 
sub-sec.  6  of  sec.  503  ;  and  that,  apart  from  that,  sec.  500  was  expressly 
limited  to  municipalities  wherein  no  market  fees  were  imposed  or 
charged,  whereas  here  a  by-law  was  in  existence  imposing  such  fees  and 
charges. 

Held,  also,  that  the  by-law  was  not  ultra  vires,  express  power  being  given 
by  sec.  503  to  pass  a  by-law  respecting  the  matters  mentioned  in  sub- 
sec.  6 ;  and  that  as  the  reasonable  or  unreasonable  exercise  of  the  power 
could  only  be  considered  on  a  motion  to  quash  the  by-law,  the  objection 
was  not  open  on  this  motion,  which  was  to  quash  the  conviction. 

But,  Held,  that  the  conviction  was  bad,  because,  while  covering  two 
several  and  distinct  ofiFences  under  the  same  by-law,  it  imposed  only  one 
penalty. 

This  was  a  motion  to  quash  a  conviction  under  by-law 
of  the  council  of  the  City  of  Ottawa,  passed  pursuant  to 
sub-sec.  6  of  sec.  503,  of  "  The  Consolidated  Municipal  Act, 
1883,"  for  granting  licenses  for  and  regulating  the  sale  of 
fresh  meat  in  quantities  less  than  by  the  quarter  carcase. 

The  by-law  was  objected  to  on  the  ground  ihat  it  did 
not  embody  or  refer  to  the  exceptional  proviso  as  to  time, 
mentioned  in  section  500  of  the  Act,  although  the  power  is 
given  the  council  expressly,  "  subject  to  the  restrictions 
and  exceptions  contained  in  the  six  next  preceding  sec- 
tions," to  pass  such  a  by-law ;  and  also  that  the  by-law 
was  ultra  vires,  and  was  otherwise  illegal  and  void. 

W.  H.  P.  Clement  for  the  motion. 
James  Maclennan,  Q.C.,  contra. 

March  2,  1886.  O'Connor,  J.— I  doubt  that  sec.  500 
has  reference  to  the  subject  of  sub-sec.  6  of  sec.  503.  I 
am  inclined  to  think  it  has  not ;  but  aside  from  that,  sec 
500  is  expressly  limited  to  municipalities  "  wherein  no 
market  fees  are  imposed  or  charged."  But  amongst  the 
papers  before  me  is  a  certified  copy  of  a  by-law  passed 
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by  the  council  of  the  City  of  Ottawa  in  1884,  whereby 
"market  fees  are  imposed  or  charged."  The  restric- 
tion of  sec.  503  does  not,  therefore,  apply ;  and,  although 
I  am  of  opinion  that  a  well-drafted  by-law  would  shew 
that  fact  on  its  face,  yet  I  do  not  think  the  by-law 
is  invalid  for  want  of  that  statement.  Neither  the  by-law 
nor  the  conviction,  then,  is  bad  on  that  ground.  But, 
it  is  argued,  the  by-law  is  ultra  vires,  or,  at  all 
events,  illegal,  because  it  unreasonably  limits  the 
sale  of  such  fresh  meat  to  certain  places,  which,  con- 
sidering the  extent  of  the  city  and  the  number  of  its 
inhabitants,  are  too  few  in  number,  and  are  so  situ- 
ated as  to  afford  much  more  and  unequal  accommodation 
to  the  northern  part  than  to  the  southern  part  of  the  city:: 
and  Re  Nash  and  McCracken,  33  U.  C.  R  181  ;  Regina  v. 
Johnston,  38  U.  C.  R.  549 ;  Re  Snell  and  Belleville,  30 
C.fR.  81  ;  Kelly  and  City  of  Toronto,  23  U.C.R.  425  ;  Fen- 
nell  and  The  Corporation  of  Guelph,  24  U.  C.  R.  238  ;. 
Dillon  on  Corporations  (3rd  ed.),  paragraphs  327,  328,, 
323,  319,  and  362,  and  note,  were  cited  by  Mr.  Clement  in 
support  of  this  contention.  I  think  the  rule  to  be  deduced 
from  these  and  other  authorities  is,  that  where  a  council 
pass  a  by-law  respecting  a  subject  matter  over  or  in  respect 
of  which  the  Municipal  Act  confers  no  control — no  power 
to  pass  a  by-law — or  if  the  council  exceeds  the  power 
given,  such  by-law  is  void,  and  a  conviction  made  under 
it  is  objectionable  and  may  be  quashed  ;  but  I  think  it  is 
otherwise  where  the  council  have  the  power  by  the  Act 
to  pass  a  by-law  respecting  the  particular  subject  matter. 
The  question  of  the  reasonableness  or  unreasonableness  of 
the  exercise  of  the  power  conferred  on  the  council  respecting 
the  matter  over  which  they  have  that  power  is  ground  for 
consideration  only  on  a  motion  to  quash  the  by-law. 

In  this  instance  express  power  and  authority  are  given 
the  council,  by  section  503,  to  pass  a  by-law  respecting  the 
matters  mentioned  in  sub-section  6  thereof. 

The  conviction,  then,  is  not  objectionable  on  that  ground, 
on  this  motion. 

But  the  conviction  itself  is  objected  to,  on  the  ground 
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that  the  defendant — the  applicant  here — is  convicted  of 
two  several  and  distinct  offences  under  the  by-law,  wliile 
only  one  penalty  is  inflicted,  and  in  that  respect  the  con- 
viction follows  the  information  and  evidence. 

It  seems  to  me  that  the  objection  is  fatal  to  the  convic- 
tion. The  by-law  provides  (1)  that  every  butcher  or  other 
person  who  sells  fresh  meat  by  its  authority  shall  obtain  a 
license,  for  the  issue  of  which  it  provides ;  (2)  that  the 
butcher  or  other  person  so  licensed  may  sell  in  certain 
specified  places,  and  not  elsewhere ;  (3)  that  he  shall  sell 
nowhere  in  the  city  without  such  license  ;  and  (4)  that  any 
butcher  or  person  guilty  of  an  infraction  of  the  by-law,  or 
of  non-compliance  with  its  provisions,  shall  upon  convic- 
tion be  liable,  &c. 

It  is  clear,  therefore,  any  butcher  or  other  person  who 
sells  fresh  meat,  in  quantities  less  than  a  quarter  carcase, 
any  where  in  the  city  without  having  obtained  a  license, 
is  guilty  of  an  infraction  of  the  by-law,  is  liable  to  be 
convicted  and  punished  as  provided  ;  and  it  is  equally  clear 
that  any  butcher  or  person,  having  obtained  a  license  pur- 
suant to  the  by-law,  who  sells  or  exposes  for  sale  such 
fresh  meat  in  any  place  other  than  any  of  those  specified 
in  the  by-law,  is  also  guilty  of  an  infraction  thereof,  and 
liable,  upon  conviction,  to  be  punished.  These  are,  then, 
several  and  distinct  offences.  The  defendant  is  convicted 
here  of  both  such  offences,  and  only  one  fine  is  inflicted.  For 
which  ofience  is  the  fine  inflicted?  If  for  both,  should  it 
not  at  least  have  been  distributed  ?  And  I  say  this  without 
meaning  or  implying  that  it  could  legally  be  distributed, 
for  I  desire  to  express,  and  do  express,  no  opinion  on  this 
subject :  Begina  v.  Bennett,  1  0.  R.  445, 

If  the  defendant  were  prosecuted  again  on  either  of 
these  charges  separately,  could  he  plead  this  conviction  in 
answer  ?  Would  it  not  be  replied  that  the  conviction  was 
ambiguous,  uncertain,  and  not  available  for  his  purpose  ? 

The  conviction  must  be  quashed,  but  according  to  Begina 
V.  Johnston,  38  U.  C.  R.  549,  at  p.  556,  without  costs. 

Conviction  quashed,  without  costs, 

93 — VOL.  X  O.R. 
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[CHANCERY  DIVISION.] 
Charterls  V.  Charteris  ET  AL. 

Will — Coiistruction — Trust — Discretion — Failure  of  trust  by  death  of  trustee 
— Reference  to  Master  to  work  out  a  scheme. 

A  testator  having  disposed  of  one-third  of  the  residue  of  his  estate,  real 
and  personal,  devised  and  bequeathed  the  remainder  to  J,  C,  to  hold 
to  him,  his  heirs,  executors,  administrators,  or  assigns  for  ever  in  trust 
for  the  benefit  of  the  testator's  two  sisters,  and  with  all  reasonable  expe- 
dition to  convert  the  same  into  money,  and  apply  the  same,  or  the 
proceeds  thereof  for  the  benefit  of  the  said  two  sisters  as  he  should 
consider  just.  And  he  directed  that  his  other  trustees  should  not 
enquire  into  or  interfere  with  such  distribution  as  J.  C.  might  choose 
to  make  among  the  said  two  sisters,  except  when  their  concurrence 
should  be  necessary  for  conformity. 

J.  0.  predeceased  the  testator. 

Held,  that  the  above  was  in  substance  an  imperative  declaration  of  a 
trust  of  the  whole  remainder  for  the  equal  benefit  of  the  two  sisters 
with  a  discretionary  power  reposed  in  the  trustee  as  to  its  mode  of 
execution,  and  the  Court  would  undertake  to  discharge  vicariously 
what  could  not  otherwise  be  done,  owing  to  J.  C.  predeceasing  the 
testator,  by  referring  it  to  the  Master  to  ascertain  the  proper  mode  of 
carrying  out  the  directions  of  the  will. 

Be  Charteris,  25  Gr.  376,  commented  on. 

Order  made  referring  it  to  the  Master  to  work  out  a  scheme  for  the 
application  and  distribution  of  the  fund. 

This  was  an  action  for  the  construction  of  the  will  of 
Alexander  Charteris,  deceased,  and  for  the  administration 
of  his  estate,  and  the  final  winding  up  of  the  same. 

The  plaintiff  in  the  action  was  one  of  the  two  sisters  of 
the  testator,  and  the  defendants  were  the  beneficiaries  and 
trustees  under  the  will,  the  curator  appointed  in  Scotland 
of  the  testator's  other  sister,  who  was  of  unsound  mind,  the 
next  of  kin,  and  the  infant  children  of  a  deceased  brother 
of  the  testator. 

In  his  will  after  devising  a  certain  house  and  lands 
to  his  wife  Helen,  and  also  bequeathing  to  her  certain 
personal  property,  the  testator  proceeded  as  follows  : 

Fourthly.  In  addition  to  the  real  and  personal  estate  hereinbefore 
devised  to  my  wife  Helen,  I  further  will,  devise,  and  bequeath  to  her  a 
portion  equal  to  one-third  of  the  residue  of  my  real  and  personal  estate 
wherein  I  may  be  interested  in  Canada  at  the  time  of  my  decease,  to  be 
apportioned  by  my  executors,  or  the  'person  or  persons  acting  hereafter 
under  this  my  last  will  and  testament,  to  have  and  to  'hold  such  one- 
third  of  such  residue  to  my  said  wife  Helen,  her  heirs,  executors,  adminis- 
trators and  assigns  forever. 


X.] 


CHARTERIS  V.  CHARTERIS. 


739 


Fifthly.  Asto  the  remainder  of  my  real  and  personal  estate  in  Canada 
aforesaid,  not  hereinbefore  devised,  and  being  a  portion  equal  to  two- 
thirds  of  the  residue  in  Canada  above  mentioned,  together  with  all  other 
real  and  personal  estate  out  of  Canada  aforesaid,  wherein  I  may  be 
interested  at  the  time  of  my  decease,  and  whether  in  possession  or 
-expectancy,  and  wheresoever  the  same  out  of  said  Province  of  Canada 
may  be  situate,  I  will,  devise,  and  bequeath  the  same  to  my  brother,  the 
Reverend  James  Charteris,  minister  of  the  Parish  of  Newlands,  in  Peeble- 
shire,  in  Scotland,  to  have  and  to  hold  the  same  to  him,  his  heirs,  execu- 
tors, administrators,  or  assigns,  forever,  in  trust,  nevertheless,  for  the 
benefit  of  my  sisters  in  Scotland,  and  with  all  reasonable  expedition  after 
my  decease,  and  with  a  view  of  realising  the  largest  possible  sum  there- 
from to  convert  the  same  or  any  part  or  parts  thereof  into  money,  as  may 
loe  deemed  advisable,  and  apply  the  same  or  the  proceeds  thereof  for  the 
benefit  of  my  said  sisters,  or  otherwise  distribute  the  same  equally 
.among  my  said  sisters,  as  he,  my  said  brother,  as  my  said  trustee  may 

■  consider  just.  And  it  is  my  further  will  and  desire  that  I,  having  full 
faith  in  my  said  brother  James,  my  other  executors  and  executrix  herein- 
.af ter  named  shall  not,  nor  shall  any  of  them  enquire  or  interfere  or  be  held 

■  or  considered  to  have  or  possess  the  right  to  enquire  or  interfere  into  or  in 
such  distribution  as  he  may  choose  to  make  among  my  said  sisters,  except 
whenever  the  concurrence  of  my  said  executors  and  executrix  or  the  per- 
son or  persons  acting  under  this  my  last  will  and  testament  other  than  my 
said  brother  James  shall  or  may  be  deemed  advisable  to  confirm  such  distri- 
bution among  my  said  sisters,  which  confirmation,  whenever  the  same 
may  become  necessary,  at  the  request  of  my  said  brother  James,  his  ex- 
ecutors, administrators,  and  assigns,  I  hereby  authorize  and  require  my 
said  executors  and  executrix  and  other  person  or  persons  acting  under  this 
my  last  will  and  testament  to  make  and  grant. 

The  testator  nominated  the  said  Rev.  James  Charteris 
.find  two  others  as  executors  and  his  wife  Helen  executrix, 
of  whom  the  said  Rev.  James  Charteris  predeceased  him. 

On  January  22nd,  1872,  the  testator  died.  The  widow 
Helen  and  the  two  surviving  executors  took  out  probate 
'Of  the  will. 

On  April  12th,  1876,  on  the  application  of  the  testator's 
«aid  two  sisters  in  Scotland,  Edward  Robinson  and  William 
•Smith  Ireland  were  appointed  as  new  trustees  of  the  will 
by  the  then  Court  of  Chancery  for  Ontario,  in  the  place 
of  the  Rev.  James  Charteris,and  the  lands  devised  by  the  said 
will  to  the  Rev.  James  Charteris  were  thereby  vested  in 
Edward  Robinson  and  William  Smith  Ireland,  their  heirs 
^assigns,  upon  the  trusts  declared  respecting  the  same  in 
the  said  will  of  Alexander  Charteris,  or  such  of  them  as 
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were  then  subsisting  and  capable  of  taking  effect,  for  sll 
the  estate,  right,  title,  and  interest  which  the  said  Alex- 
ander Charteris,  the  testator  in  the  said  petition  mentioned, 
had  therein  and  thereto  at  the  time  of  his  death. 

The  statement  of  claim  set  out  that  in  the  year  1876 
there  was  allotted  and  conveyed  to  Helen  Charteris  a  one 
third  share  of  the  residue  of  the  estate  in  Canada :  that 
Robinson  and  Ireland  held  the  remaining  two-thirds  of 
such  residue  for  the  use  and  benefit  of  the  persons  entitled 
under  the  will :  that  at  the  time  of  his  death  the  testator 
owned  land  nowhere  else  than  in  Canada :  that  the  said 
two  sisters  of  the  testator,  one  being  the  plaintiff,  and  the 
other,  one  of  the  defendants  to  this  action,  claimed  to  be 
entitled  to  such  remaining  two-thirds  of  corpus  and  income 
in  equal  portions  :  that  the  portion  of  the  estate  so  remain- 
ing in  the  hands  of  Robinson  and  Ireland  comprised  real 
and  personal  property  of  great  value,  part  of  such  persona] 
estate  being  corpus  and  part  income  derived  from  such 
corpus,  and  that  they  had  sold  the  greater  portion  of  such 
real  and  personal  property,  and  invested  the  moneys 
received  by  such  sales  on  mortgage  and  other  security,  and 
had  received  large  sums  as  interest  and  income  from  the 
corpus  of  the  property  thus  left  in  their  hands;  but  that 
though  the  plaintiff  had  repeatedly  applied  to  them  for 
payment  to  her  of  one  half  of  the  corpus  and  of  the  income 
remaining  in  their  hands,  they  had  paid  over  no  portion  of 
the  corpus  and  only  a  small  part  of  the  income,  but  had 
lately  paid  into  Court  about  $17,000  on  account  of  such 
income  :  that  they  said  they  were  uncertain  whether,  under 
the  terms  of  the  will,  the  plaintiff  and  her  sister  were 
entitled  to  any  portion  of  the  corpus,  and  declined  to  pay 
any  portion  thereof  without  the  order  of  the  Court,  and 
the  plaintiff  contended  that  she  and  her  sister  were  entitled 
to  a  one-half  share  of  the  said  corpus  and  income  respec- 
tively. 

In  their  joint  statement  of  defence,  Robinson  and  Ireland 
stated  that  they  were  uncertain  as  to  the  interest  and  rights 
and  powers  which  they  took  and  had  under  the  will  and 
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the  order  of  April  12th,  1876  ;  and  as  to  the  interest  (if 
.any)  in  the  corpus  of  the  said  esta-te  to  which  the  plaintiff 
was  entitled,  and  submitted  to  the  directions  of  the  Court. 

The  action  came  on  for  trial  at  Chatham  on  November 
13th,  1885,  before  Boyd,  C,  when  it  was  adjourned  to 
"Toronto,  for  the  purpose  of  argument  on  the  construction 
of  the  will. 

The  matter  came  up  for  argument  on  December  14th, 
1885,  at  Toronto. 

S.  H.  Blake,  Q.C.,  for  the  plaintiff.  The  defendants  allege 
that  there  is  an  intestacy  as  to  the  corpus  of  the  fund,  and 
^nd  also  as  to  the  income  because  of  the  death  of  the 
trustee  before  the  testator,  but  we  say  that  no  such  discre- 
tion is  vested  in  the  trustee  as  to  cause  the  bequest  to  fail 
by  his  death. 

0.  R.  Atkinson,  Q.  C,  for  the  curator  of  the  testator's 
other  sister,  referred  to  Yarroiv  v.  Knightly,  8  Ch.  D. 
736  ;  Re  Charteris,  25  Gr.  376  ;  Re  Elias,  3  Mac.  &  G.  234. 

J.  Maclennan,  Q.C.,  for  the  infant  defendants.  We 
contend  that  there  was  a  total  intestacy  as  to  the  two- 
thirds  of  th9  residue,  or  at  all  events  as  to  the  corpus.  The 
property  is  given  by  the  will  to  James  on  a  discretionary 
trust,  and  it  is  essential  that  he  should  survive  the  testator. 
The  trustee  not  having,  in  his  discretion,  given  the  corpus 
to  the  sisters,  the  law  will  dispose  of  it  to  the  heirs  of  the 
testator  :  Lyon  v.  Radenkurst,  5  Gr.  544  ;  Tripp  v.  Martin, 
9  Gr.  20 ;  Ridout  v.  Rowland,  10  Gr.  547 ;  Down  v. 
Worrell,  1  M.  &  K.  561  ;  McCormick  v.  Grogan,  L.  K  4  H. 
L.  82  ;  Ackroyd  v.  Smithson,  1  W.  &  T.  L.  C.  949. 

Clement,  for  the  adult  defendants  other  than  the  trustees, 
referred  to  Leiuin  on  Trusts,  8th  ed.,  pp.  613,  883  ;  Re 
Eddowes,  1  Dr.  &  S.  395. 

Wilson,  for  the  trustees. 

Blake,  Q.C.,  in  reply.  All  was  intended  to  go  to  the  trustee, 
and  to  be  in  trust  for  the  sisters.  There  is  not  here  a  mere 
power  in  the  trustee,  but  a  trust,  and  there  can  be  no 
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failure  of  a  trust  because  of  the  failure  of  a  trustee  :  Lewin 
on  Trusts,  6th  ed.,  p,  678 ;  Gower  v.  Mainwaring,  2  Yes, 
52,  87  ;  Doyley  v.  Attorney  General,  2  Eq.  Cas.  Abr.  195  ;: 
Salushury  v.  Benton,  3  K.  &  J.  529 ;  Tempest  v.  Lord 
Camoys,  21  Ch.  D.  571. 

December  23rd,  1885.  Boyd,  C— By  the  fifth  section^ 
of  his  will  the  testator  disposes  of  the  remainder  of  his  real 
and  personal  estate  therein  defined  to  his  brother  to  hold 
to  him,  his  heirs,  executors,  administrators,  and  assigns,  in 
trust  for  the  benefit  of  the  two  sisters  of  the  testator  in 
Scotland.  As  I  construe  this  clause  of  the  will  it  is  in  sub- 
stance an  imperative  declaration  of  a  trust  of  the  whole  for 
the  equal  benefit  of  the  two  sisters,  with  a  discretionary 
power  reposed  in  the  trustee  as  to  its  mode  of  execution. 
The  beneficial  interest  was  vested  in  the  two  sisters,  but 
the  Court  will  undertake  to  discharge  vicariously  what 
cannot  otherwise  be  done  owing  to  the  trustee  predeceas- 
ing the  testator,  by  referring  it  to  the  Master  to  ascertain- 
the  proper  mode  ot  carrying  out  the  directions  of  the  will,, 
as  was  done  in  Tr avers  v.  Gustin,  20  Gr.  113. 

As  my  reading  of  this  will  is  at  variance  with  the  incli- 
nation of  my  learned  predecessor's  opinion  as  expressed  in 
He  Charteris,  25  Gr.  376,  I  will  state  why  I  come  to  this 
conclusion.  The  will  is  to  be  read  so  as  to  carry  out  the- 
testator's  manifest  intention  of  giving  the  largest  measure 
of  benefit  to  his  sisters,  and  to  avoid  any  quasi-intestacy^ 
which  would  arise,  if  part  of  this  fund  was  to  devolve  upon 
the  heirs-at-law  or  next  of  kin  of  the  testator :  Be  Har- 
rison, 30  Ch.  D.  390.  And  it  is  to  be  read  so  as  to  give  as 
far  as  possible  the  same  construction  to  the  same  words- 
which  are  found  in  it.  Now  it  appears  that  the  residue  of 
his  real  and  personal  estate  is  devised  in  trust  for  the  benefit 
of  his  sisters.  That  imports  prima  facie  a  trust  of  the 
whole  residue.  He  proceeds :  I  will,  devise,  and  bequeath 
the  same  to  my  brother,  to  hold  the  sarae  in  trust,  with  all 
expedition  to  convert  the  same  (or  any  part  or  parts 
thereof)  into  money,  and  apply  the  same  (or  the  proceeds^ 
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thereof)  for  the  benefit  of  my  sisters  or  otherwise  distribute 
the>  same  equally  among  my  sisters  as  my  trustee  may  con- 
sider just.  It  then  provides  that  the  other  executors  are  to 
facilitate  him  in  such  distribution  as  he  may  choose  to 
to  make  among  his  sisters.    Now  I  think  the  words  "  the 
same"  are  used  throughout  with  their  first  meaning  of 
"  the  residue  of  my  property."    The  term  "  proceeds  "  doe;^ 
not  here  apply  to  income,  but  is  correctly  used  as  denoting 
the  money  which  arises  from  the  conversion  of  land  or 
other  property.    I  would,  therefore,  thus  interpret  the 
clause  in  question  :  "  I  bequeath  the  residue  to  my  brother, 
to  hold  the  residue  in  trust  to  convert  the  residue  or  any 
part  or  parts  of  the  residue  into  money,  and  to  apply  the 
residue  or  the  proceeds  {i.  e..  the  money  derived  from  the 
sale)  of  the  residue  for  the  benefit  of  my  sisters,  or  to  other- 
wise distribute  the  residue  equally  among  my  sisters  as  he 
may  think  fit."    The  equal  distribution  in  this  last  clause 
is  evidently  of  the  whole,  and  it  is  the  alternative  of 
and  equiponderant  with  the  other  disposition  suggested, 
which  is  applying  the  whole  or  its  proceeds  for  the  benefit 
of  the  sisters.    Both  modes  of  disposition  are  embraced,  I 
think,  in  the  testator's  injunction  to  the  other  executors  to 
aid  the  trustee  in  such  distribution  as  he  may  choose  to 
make  among  {i.  e.,  between)  the  sisters.    This  refers  not  to 
the  proportion  each  is  to  receive,  but  to  the  shape  in  which 
it  is  to  be  applied  or  allotted  for  her  benefit. 

I  refer  to  Rippon  v.  Norton y  2  Beav.  63,  and  Brown  v, 
Higgs,  4  Yes.  707a,  in  which  the  trust  was  much  more  un- 
certain than  here.  That  case  was  afiSrmed  on  re-hearinof 
in  5  Ves.,  and  afterwards  by  Eldon,  L.  C,  in  8  Ves.,  and 
is  of  the  highest  authority.  There  is  another  ver}^  strong 
case,  going  as  I  conceive  beyond  Brown  v.  Higgs,  in  Cole 
V.  Wade,  16  Yes.  27.  This  decision  was  aftirmed  as  to  all 
its  substantial  findings  by  the  Lord  Chancellor  in  an 
appeal  as  to  the  real  estate  involved  in  Walter  v.  31aunde, 
19  Yes.  423,  and  the  language  there  used  by  Lord  Eldon 
is  very  pertinent  to  the  arguments  before  me.  He  says 
at  p.  425  :    The  opinion  of  the  Master  of  the  Rolls    *  * 
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in  which  opinion  I  agree,  was,  that  attending  to  the  words 
of  the  will,  the  testator  intended  a  personal  discretion  to 
be  vested  in  those  persons  whom  he  names  as  the  trustees 
for  distribution,  and  that  discretion  could  not  be  transmit- 
ted to  representatives."  He  then  proceeds  to  declare  his 
agreement  with  the  Master  of  the  Eolls  that  the  non- 
existence  of  that  discretion  did  not  amount  to  an  intestacy 
as  to  the  real  or  personal  estate,  but  that  discretion  having 
failed,  that  the  whole  fund  went  over  equally  to  the  bene- 
ficiaries, according  to  the  usual  course  of  the  Court  in  the 
distribution  of  such  property. 

The  matter  will  as  desired  be  referred  to  the  Master  to 
work  out  a  scheme  for  the  application  and  distribution  of 
the  fund. 

A.  H.  F.  L. 
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[COMMON  PLEAS  DIVISION.] 

Ryan  v.  The  Canada  Southern  Railway  Company. 

Railways  —  Accident — Contributory  negligence —  Withdrawing  case  from 

jury. 

On  the  disputed  facts  disclosed  in  the  plaintiflf 's  case  it  appeared  that 
there  was  a  switch-stand  erected  in  the  defendants'  yard  close  to  the 
track,  the  deceased,  who  was  a  brakesman  in  the  defendants'  employ- 
ment, being  aware  of  its  position  and  proximity  to  the  track.  On  the 
day  in  question  the  deceased  was  engaged  as  a  brakesman  on  a  train 
passing  through  the  yard.  His  position  as  brakesman  should  have 
been  on  top  of  the  car,  but  for  some  reason  which  did  not  appear,  he 
was  on  the  side  of  the  car,  holding  on  to  the  ladder,  by  which  brakes- 
men mount  to  the  top  of  the  car,  and  his  attention  being  drawn 
towards  the  end  of  the  train  he  did  not  see  the  switch-stand,  when  he 
was  struck  by  it  and  thrown  under  the  wheels  of  the  car  and  killed. 

Held,  that  there  was  no  evidence  of  negligence  on  the  part  of  the  defend- 
ants ;  and  that  there  was  such  want  of  care  on  the  part  of  the  deceased 
as  disentitled  the  plaintiff,  his  administrator,  to  recover ;  and  the  case 
was  therefore  properly  withdrawn  from  the  jury. 

This  action  was  broughxt  by  the  plaintiff,  as  administrator 
of  Philip  Ryan,  deceased,  to  recover  damages  for  the  death 
of  the  said  Philip  Ryan,  alleging  that  the  death  of  the 
said  Philip  Ryan  was  caused  by  a  switch  being  con- 
structed and  erected  in  so  negligent  and  careless  a  manner 
as  not  to  leave  sufficient  room  for  a  brakesman  to  pass 
between  the  said  switch  and  cars  passing  on  the  track,  as 
required  to  do  in  the  performance  of  his  duty  as  brakes- 
man. 

The  cause  was  tried  before  Cameron,  C.  J.,  and  a  jury, 
at  Sandwich,  at  the  Fall  Assizes  of  1885. 

It  was  proved  at  the  trial  that  the  deceased  had  been  in 
the  employment  of  the  defendants  for  some  months  as 
"  brakesman."  The  "  switch  stand,"  (for  this  was  what 
caused  the  accident,  and  not  the  "  switch,"  as  stated),  had 
been  erected  in  the  yard  prior  to  the  deceased's  employ- 
ment, and  had  been  in  the  same  state  from  the  first,  so 
that  the  deceased  was  aware  of  its  position  and  of  its 
proximity  to  the  track. 

On  the  day  when  the  accident  happened  the  deceased 
was  engaged  as  brakesman  on  a  tiain  passing  through  the 
94 — VOL.  X  o.u. 
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yard.  His  position  as  brakesman  should  have  been  on  the 
top  of  the  car;  but  for  some  reason  or  other,  of  which 
there  was  no  evidence,  he  was  on  the  side  of  the  car 
holding  on  to  the  steps  of  a  ladder,  and  as  his  attention 
was  directed  towards  the  end  of  the  train,  he  was  struck 
by  what  is  called  a  "  target,"  affixed  to  the  "  switch  stand,'^ 
and  thrown  under  the  wheels  of  the  car,  and  was  killed. 

There  was  no  dispute  on  the  evidence  ;  the  only  ground 
on  which  it  was  attempted  to  attach  blame  to  the  defen- 
dants was  that  the  switch  stand  and  target  were  too  near 
to  the  line  of  railway. 

The  learned  Chief  Justice  bearing  in  mind  the  length  of 
time  the  switch  stand  had  been  erected,  the  knowledge 
which  the  deceased  possessed  of  the  position  of  the  stand, 
and  the  fact  that  the  deceased  was  not  in  his  proper  place 
on  the  car  when  the  accident  happened,  held,  there  was  no 
case  to  go  to  the  jury,  and  dismissed  the  action. 

In  Michaelmas  sittings,  Falconhridge,  Q.  C,  obtained  a 
rule  calling  on  the  defendants  to  show  cause  why  there 
should  not  be  a  new  trial,  on  the  ground  that  there  was 
evidence  to  go  to  the  jury  in  support  of  the  plaintiff's 
claim  ;  and  on  the  ground  of  surprise ;  and  other  grounds 
set  forth  in  the  affidavit  of  Francis  Ryan. 

During  the  same  sittings,  December  4,  1885,  Falcon- 
bridge,  Q.  C,  supported  the  order  nisi.  The  evidence 
shows  that  the  switch  stand  was  erected  so  close  to  the 
track  that  a  person  could  not  pass  between  it  and  the 
track.  The  plaintiff  in  the  course  of  his  employment  was 
on  the  side  of  the  car,  and  while  in  that  position  struck 
against  the  switch  stand  and  was  killed.  It  constituted 
negligence  on  the  defendants  in  erecting  the  stand  where 
they  did.  There  was  no  contributory  negligence  on  the 
part  of  the  deceased.  There  is  no  evidence  to  shew 
that  by  the  failure  of  the  exercise  of  any  want  of  care 
on  the  part  of  the  deceased  he  contributed  to  the  accident. 
There  was  no  evidence  to  shew  that  the  deceased  was 
aware  of  the  dangerous  character  of  the  place.    There  was 
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clearly  evidence  of  negligence  to  go  to  the  jury,  and  there- 
fore the  learned  Judge  should  not  have  withdrawn  the 
case  from  them.  The  question  of  contributory  negligence 
is  for  the  jury.  He  referred  to  Chicago  and  Iowa  R. 
W.  Go.  V.  Russell,  91  111.  298;  Hall  v.  Union  Pacific 
R.  W.  Co.,  16  Fed.  K.  744 ;  Wood's  Railway  Law,  vol.  iii., 
p.  1452  et  seq.,  1479-84  ;  Atchison,  <&c.,  R.  W.  Co.  v.  Ret- 
ford, 18  Kansas  245  ;  Clarke  v.  Holmes,  7  H.  &  N.  937, 
942  ;  Mgar  v.  Northern  R.  W.  Co.  4  0.  K  201,  11  A.  K 
452 ;  Bridges  v.  North  London  R.  W.  Co.,  L.  R.  7  H.  L. 
213  ;  Holts  Canadian  Railway  Law,  25  et  seq.  Upon  the 
affidavits  the  plaintiff  is  entitled  to  a  new  trial  on  the 
ground  of  surprise. 

Nicol  Kingsmill,  contra.  There  was  no  evidence  of 
negligence  on  the  part  of  the  defendants.  The  erection  of 
the  switch  stand  at  the  place  at  which  it  was  erected,  did 
not  constitute  any  evidence  of  negligence.  There  was, 
however,  contributory  negligence  on  the  part  of  the 
deceased.  The  deceased  was  an  old  employee  of  the  rail- 
way company,  and  was  well  acquainted  with  the  character 
of  the  place.  His  place  w^as  on  the  top  of  the  car,  and 
not  on  the  side  of  it.  If  the  evidence  of  contributory 
negligence  is  conflicting  then  the  case  must  be  submitted 
to  the  jury  ;  but  where  it  appears  on  the  plaintiff's  own 
case,  there  is  nothing  to  be  submitted,  and  the  learned 
Judge  acted  properly  in  withdrawing  the  case  from  them. 
He  referred  to  Lord  Bailiffs,  &c.,  of  Romney  Marsh  v.  Cor- 
poration of  Trinity  House,  39  L.  J.  N.  S.  Ex.  163  ;  Slat- 
tery  v.  Dublin,  Wickloiu,  and  Wexford  R.  W.  Co.,  3  App. 
Cas.  1155  :  Edgar  v.  Northern  R.  W.  Co.,  11  A.  R.  452  ; 
Bavey  v.  London  and  South  Western  R.  W.  Co.,  11  Q.  B. 
D.  213,  12  Q.  B.  D.  70;  l^right  v.  Midland  R.  W.  Co., 
51  L.  T.  N.  S.  539  ;  Lax  v.  Corporation  of  Darlington,  5 
Ex.  D.  29,  33;  McQuilkin  v.  Central  Pacific  R.  W.  Co.,  16 
Am.  &  Eng.  R.  W.  Cas.  353  ;  Dun  v.  Seahord,  dx.,  R.  W. 
Co.,  16  Am.  &  Eng.  R.  W.  Cas.  363  ;  Koontz  v.  Chicago, 
iScc,  R.  W.  Co.,  18  Am.  &  Eng.  R.  W.  Cas,  84 ;  Riley  v.  Con- 
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necticut  River  R.  W.  Co.,  135  Mass.  292 ;  Pittsburgh  and 
Connellsville  R.  W.  Go.  v.  Sentmeyer,  92  Penn.  276 ;  Dynen 
V.  Leach,  26  L.  J.  N.  S.  Ex.  221 ;  Atchison,  &c.,  R.  W.  Co.  v. 
Flinn,  1  Am.  &  Eng.  R  W.  Cas.  241,  243 ;  Randall  v. 
Baltimore  and  Ohio  R.  W.  Co.,  109  U.  S.  Sup.  Ct.  478 ; 
Griffiths  V.  London  and  St.  Katharine  Docks  Co.,  13  Q.  B. 
D.  259.  The  affidavits  filed  on  behalf  of  the  plaintiff  do 
not  in  an}^  way  assist  him ;  and  in  any  event  they  are  fully 
answered. 

January  2,  1886.  Galt,  J. — I  have  read  the  affidavit  of 
T'rancis  Ryan,  and  of  those  filed  in  reply,  and  there 
really  is  nothing  in  them  bearing  on  the  case.  As  respects 
the  evidence  at  the  trial,  it  was  all  to  the  same  effect ; 
there  was  no  conflict  of  testimony  on  which  it  was  neces- 
sary to  take  the  opinion  of  the  jury ;  and  on  that  evidence 
the  learned  Chief  Justice  was  of  opinion  the  plaintiff  had 
failed. 

This  brings  up  again  the  much  litigated  question  as  to 
the  duty  of  a  Judge  under  such  circumstances  :  whether  he 
is  bound  to  submit  the  case  to  the  jury  simply  because  the 
plaintiff" alleges  negligence  as  the  cause  of  action  ;  or  whether 
he  ought  not  to  take  the  case  into  his  own  hands  when  he 
is  satisfied  there  is  no  case  which  should  in  fairness  to  the 
defendants  be  submitted  to  the  jury. 

In  Skipp  v.  Eastern  Counties  R.  W.  Co.,  9  Ex.  223,  which 
was  an  action  brought  to  recover  damages  for  an  injury 
sustained  by  a  servant  of  the  defendants,  the  alleged  neg- 
ligence being  that  they  did  not  employ  a  sufficient  number 
of  workmen,  the  learned  Judge  at  the  trial  had  nonsuited 
the  plaintiff,  the  Court  discharged  the  rule,  and  Martin,  B., 
in  agreeing  with  the  rest  of  the  Court,  said  : 

"  I  think  that  if  the  case  had  gone  to  the  jury  they  must 
have  found  a  verdict  for  the  defendants.  But  as  I  enter- 
tained a  very  strong  opinion  upon  the  matter,  I  thought  it 
clearly  to  be  my  duty  not  to  leave  the  case  to  them  upon 
the  chance  of  their  finding  a  verdict  for  the  plaintiff  from 
motives  of  commiseration.    The  plaintiff  brought  the  acci- 
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dent  upon  himself,  for  if  he  found  he  could  not  do  the  work 
which  was  set  him,  he  ought  to  have  declined  it  in  the  first 
instance.  He,  however,  carried  it  on  for  several  months, 
and  never  made  the  least  complaint  upon  the  matter." 

The  last  case  which  I  have  seen  on  this  subject  was  one 
referred  to  by  Mr.  Kingsmill,  viz.,  Wright  v.  Midland  R. 
W.  Co.,  51  L.  T.  N.  S.  539,  which,  I  regret  to  say,  is  not,  as 
far  as  I  can  find,  reported  elsewhere.  It  is  a  most  elabo- 
rate review  on  this  branch  of  the  law. 

Field,  J.,  after  viewing  all  the  authorities  respecting  the 
duty  of  a  Judge  in  actions  against  railway  companies  for 
accidents,  sums  up  as  follows,  at  p.  543  : 

"  Now,  when  may  I  take  the  case  into  my  own  hands  ? 
I  say  I  may  take  it  into  my  own  hands  when  no  reason- 
able jury  acting  fairly  and  impartially  between  the  plaintiff 
and  the  defendant,  ought  to  draw,  or  would  draw,  any  but 
one  conclusion,  and  that  conclusion  is  conclusive  against 
the  plaintiff ;  then  I  must  take  the  case  into  my  own  hands 
That  is  what  I  think  to  be  the  principle  laid  down  in, 
and  to  be  deduced  from  the  various  cases,  and  that  prin- 
ciple is  also  laid  down  strongly  in  the  passage  I  read  from 
Lord  Cairns'  judgment  in  Slatterys  Case,  3  App.  Cas. 
1155,  and  even  more  strongly  still  by  Lord  Blackburn  and 
Lord  Hatherly  and  those  Judges  who  dissented  from  the 
verdict  in  that  case.  It  is  in  harmony  with  all  the 
authorities,  and  in  conflict  with  none  ;  and  I  think,  there- 
fore, it  is  the  proper  view.  It  is,  of  course,  strongly  marked 
now  by  the  decision  of  the  Court  of  Appeal  in  the  case  of 
Davey  v.  London  and  South-Western  R.  W.  Co.,  11  Q.  B. 
D.  213,  12  Q.  B.  D.  70.  *  *  I  find  the  principle  laid 
down  there  and  I  think  I  must  act  on  it.  That  principle  I 
understand  to  be  that  if  upon  the  facts  of  the  case,  the 
facts  appearing  on  the  plaintiff's  case,  and  on  the  plaintiff's 
cross-examination  of  the  defendant's  witnesses,  or,  as  ad- 
mitted, if  the  Judge  can  see  that  the  accident  was  clearly 
due,  not  to  the  negligence  of  the  company  but  to  the 
deceased's  own  rashness  and  want  of  care,  then  it  is  his 
duty  to  take  the  matter  into  his  own  hands  and  nonsuit." 
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It  appears  to  me  there  is  a  misprint  in  the  above  judg- 
ment, and  that  what  the  learned  Judge  said  was,  "the  facts 
appearing  on  the  defendant's  cross-examination  of  the 
plaintiff's  witnesses."  Because  if  there  is  any  conflict  of 
evidence  it  is  manifest  from  the  reasoning  in  that  case,  and 
in  the  numerous  authorities  therein  referred  to  that  it  must 
be  submitted  to  the  jury. 

In  the  head  note  (referring  to  what  took  place  at  the 
trial)  it  is  stated  "the  learned  J udge  holding  that  there  was 
evidence  of  negligence  on  the  part  of  the  defendants  in  not 
having  a  porter  at  the  crossing  to  warn  passengers, 
and  in  not  giving  notice  of  the  approach  of  the  train,  left 
the  whole  question  to  the  jury,  who  found  a  verdict  for 
the  plaintiff  for  £100.  Held,  thsbt  the  Judge  ought  to  have 
withdrawn  the  case  from  the  jury  and  directed  a  nonsuit, 
on  the  ground  that  the  case,  at  the  end  of  the  plaintiff's 
evidence,  disclosed  such  a  want  of  care  on  the  part  of  the 
deceased,  and  showed  that  he  had  so  far  conduced,  by  his 
negligence,  to  his  own  death  as  to  disentitle  the  plaintiff  to 
recover." 

It  is  plain  from  the  above  that  the  learned  reporter  in 
reporting  the  case  did  not  think  that  any  thing  in  the 
judgment  turned  on  the  examination  of  witnesses  for  the 
defence. 

Cameron,  C.  J. — I  concur  in  the  opinion  of  my  learned 
brother  Gait,  and  think  the  motion  in  this  case  should  be 
dismissed. 

My  reasons  are  briefly  these :  The  switch  stand  was 
in  its  character  a  permanent  structure ;  it  was  part  of  the 
works  of  the  railway  when  the  plaintiff  entered  iato  the 
defendants'  employment,  and  he  took  the  risk  of  that 
employment.  The  stand  was  not  dangerous  per  se.  It 
was  a  passive  force  in  causing  the  injury  to  the  deceased, 
an  injury  that  could  not  have  happened  if  the  deceased  had 
not  placed  himself  in  the  position  to  be  injured  thereby. 

It  was  not  made  to  appear  at  that  time  or  place  it  was 
his  duty  to  be  on  the  side  of  the  car.    And  I  do  not  see 
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that  because  there  was  a  ladder  against  the  side  of  the  car 
by  which  the  brakesmen  mount  to  the  top  of  the  car  to 
enable  them  to  work  the  brakes,  the  deceased  would  have 
any  more  claim  for  injury  sustained  while  mounting  the 
car,  than  he  would  if  he  had  been  standing  on  the  ground 
between  the  stand  and  the  moving  train,  inadvertently 
overlooking  the  danger  of  his  position.  It  was  the  deceased's 
own  want  of  care  that  placed  him  in  the  position  of  danger. 

The  risk  a  person  assumes  in  entering  a  dangerous 
employment  in  which  there  is  an  apparent  source  of  dan- 
ger, is  put  by  Erie,  J.,  in  Symons  v.  Sladdox,  16  Q.  B.  332, 
thus : 

"  A  person  must  make  his  own  choice  whether  he  will 
accept  employment  on  premises  in  this  condition,  and  if 
he  do  accept  such  employment  he  must  also  make  his  own 
•choice  whether  he  will  pass  along  the  floor  in  the  dark  or 
carry  a  light." 

In  that  case  the  defendant  was  possessed  of  a  theatre 
and  of  a  stage  therein,  in  which  dramatic  entertainments 
were  given,  and  there  was  a  hole  cut  in  a  floor  underneath 
the  stage,  along  which  floor  the  performers  passed  from 
the  dressing  room  to  the  stage.  The  plaintiff  was  hired 
by  the  defendant  to  sing.  The  hole  in  the  floor  was  neither 
fenced  nor  lighted,  and  the  plaintiff  in  passing  along  the 
floor  fell  into  the  hole  and  was  injured. 

In  Bolch  V.  Smith,  7  H.  &  N.  736,  a  case  of  injury  result- 
ing from  insecurely  fenced  machinery,  Channell,  B.,  said, 
at  p.  744  :  "  But  it  is  argued  that,  supposing  the  defendant 
was  under  no  obligation  to  fence  the  shaft,  yet  inasmuch  as 
he  had  done  so,  and  had  put  up  an  insufficient  fence 
he  was  liable.  There  might  have  been  some  force  in 
that  argument  if  the  insufficiency  of  the  fencing  was 
unseen,  but  on  the  contrary  it  was  apparent.  If  the 
defect  had  not  been  visible  the  case  would  be  within 
the  observations  of  Willes,  J.,  in  Oorby  v.  Hill,  4  0.  B.  N. 
S.  556." 

To  the  same,  effect  is  the  recent  case  of  Griffiths  v. 
London  and  St.  Katharine  Docks  Co.,  in  appeal,  13  Q.  B. 
D.  259. 
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To  have  left  this  case  to  the  jury,  I  think  it  would  have 
to  be  assumed  that  the  company  in  erecting  the  switch 
stand  must  have  been  aware  that  in  the  performance 
of  their  duties  the  servants  of  the  company  would  require 
to  be  in  the  position  in  which  the  deceased  was  when 
killed  at  the  place  where  the  stand  was  erected,  and  sa 
make  it  negligence  in  the  company  to  have  constructed 
it  in  that  place.  There  was  nothing  whatever  to  establish 
such  knowledge,  and  I  do  not  think  it  the  duty  of  the 
Court  to  allow  a  case  to  go  to  the  jury  to  draw  an  inference 
of  negligence  or  breach  of  duty  where  there  is  nothing 
reasonable  shewn  from  which  a  neglect  or  breach  of  duty 
could  fairly  be  inferred,  "  upon  the  chance,"  as  Baron 
Martin  put  it  in  Sldpp  v.  Eastern  Counties  R.  W.  Co.,  9 
Ex  226,  "  of  their  finding  a  verdict  for  the  plaintiff  from 
motives  of  commiseration." 

The  American  decisions  referred  to  on  the  argument  I 
do  not  think  are  so  uniform  in  result  as  to  make  them  of 
great  weight  in  the  present  case.  The  observations  of 
Hattell,  J.,  in  Hall  v  Union  Pacific  R.  W.  Co.,  16 
Federal  R.  744,  shew  the  diversity  of  opinion  existing  in 
the  United  States  on  the  subject.  He  said  :  "  The  negli- 
gence alleged  against  the  company  is  in  allowing  the  pole" 
(telegraph)  '  to  remain  in  that  position  so  near  to  the  road. 
Upon  the  question  there  are  conflicting  authorities,  as 
is  usual  in  a  case  of  this  kind.  In  some  cases  precisely 
the^same — one  at  least,  as  to  the  nature  of  the  obstruction, 
except  that  the  pole  was  a  little  further  away  from  the 
track  than  this  one — the  company  was  held  liable  for 
allowing  the  obstructions  to  remain  there." 

In  other  cases  in  point  it  is  held  that  such  an  obstruction 
being  a  visible  and  obvious  danger  the  servant  must  take 
care  of  himself. 

Rose,  J. — I  concur  in  the  result  arrived  at. 

I  am  anxious  to  avoid  anything  like  an  attempt  to  for- 
mulate a  rule  to  guide  or  govern  Judges  in  determining 
motions  for  nonsuit.    So  far  as  I  am  aware  every  attempt 
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of  the  kind  has  provoked  much  criticism.  It  seems  to  me 
far  better  to  determine  each  case  as  it  arises  until  some 
settled  opinion  obtains.  It  appears  difficult,  if  not  impos- 
sible, to  frame  a  rule  that  will  apply  to  many  cases.  Most 
rules  shew  the  impress  of  the  particular  facts  of  the  case 
in  which  they  appear. 

It  does  not  seem  difficult  to  understand  that  where  there 
is  no  evidence,  or  only  a  mere  scintilla  of  evidence,  the  case 
should  not  be  left  to  the  jury,  but  where  it  is  attempted  to 
extend  the  formula,  as  in  Wright  v.  Midland  R.  W.  Co.^ 
51  L.  T.  N.  S.,  539,  referred  to  by  my  brother  Gait,  the 
difficulties  at  once  appear. 

In  that  case  the  facts  were  admitted,  and  the  inferences 
disputed.  Field,  J.,  discusses  where  a  Judge  may  and 
may  not  withdraw  a  case  from  a  jury.  He  says:  "  If  there 
is  a  conflict  of  fact  there  is  clearly  a  question  for  the  jury,^ 
and  the  Judge  has  to  leave  it  to  them  immediately ; 
but  if  the  conflict  is  ouly  as  to  the  inferences  to  be  draw^n 
from  the  facts,  he  should  do  so  if  the  inferences  sought  to 
be  put  upon  the  facts  'are  such  as  an  intelligent  man,  nay 
a  stupid  man,  on  the  jur}^  might  draw.'  "  He  adds  :  "  I 
cannot  put  myself  in  the  place  of  a  better  man  and  say  : 
'  I  am  a  better  man  than  you  are.' "  He  then  comes  to 
consider  where  a  Judge  should  not  leave  such  inferences 
to  the  jury  ;  and  says,  as  is  quoted  by  my  brother  Gait : 
"  I  say  I  may  take  it  into  my  own  hands  when  no  reason- 
able jury,  acting  fairly  and  impartially  between  the  plain- 
tifl"  and  the  defendant,  ought  to  draw,  or  would  draw,  any 
but  one  conclusion,  and  that  conclusion  is  conclusive 
against  the  plaintifl* ;  then  I  must  take  the  case  into  my 
own  hands." 

Now  a  stupid  man  is  one  who  is  "  very  dull,"  "  wanting- 
in  understanding."  It  seems  difficult  to  say  what  reason- 
able inference  a  man  wanting  in  understanding  or  very 
dull  would  draw.  Then  what  constitutes  a  reasonable 
jury  ?  One  man's  reasoning  powers  are  not  the  same  as 
another's.  The  stupid  man  from  dullness  may  not  appre- 
hend the  premises,  and  may  therefore  be  unable  to  draw 
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the  inference.  The  rapidity  with  which  evidence  is  given 
may  utterly  prevent  some  jurors  from  reasoning  upon  the 
facts  with  any  force  or  clearness.  After  all,  may  not  the 
above  rule  come  to  this,  that  if  to  the  reason  of  the  Judge 
the  inference  seems  one  that  cannot  be  reasonably  drawn, 
he  should  not  submit  the  case  to  the  jury  ?  Then  is  the 
reason  of  the  Judge  to  be  substituted  for  that  of  the  jury  ? 
If  the  inference  is  a  possible  one  are  not  the  parties  entitled 
to  have  the  jury  say  whether  it  is  a  reasonable  one  ? 
Speaking  for  myself,  I  think  it  much  safer  in  most  cases 
to  leave  the  jury  to  draw  the  inferences  if  any  can  be  sug- 
gested that  seem  at  all  possible.  It  may  be  that  in  that 
words  "seem  at  all  possible"  the  element  of  reasonableness 
is  found,  and  that  so  it  comes  round  that  the  reason  of  the 
Judge  is  first  to  be  convinced,  and  then  that  of  the  jury. 

In  Peayi  v.  Grand  Trunk  R.  W.  Co.,  10  A.  K  191,  the 
Chief  Justice  of  Ontario,  referring  to  the  case  of  Slattery 
V.  Dublin,  WicJdow,  and  Wexford  R.  W.  Co.,  3  App.  Cas. 
1155,  says,  at  p.  199  :  "  If  this  case  stands  unchallenged  it 
will  probably  revive  the  controversy  which  lasted  so  long, 
as  to  the  respective  functions  of  Judge  and  jury  and  adds 
"  we  have  seen  a  note  of  a  case,  Wright  v.  Midland  R.  W. 
Co.,  L.  Times,  12th  July,  1884,  p.  195,  which  will  increase 
the  materials  for  discussion." 

In  the  present  case  it  was  not  made  to  appear  that  the 
deceased  in  the  performance  of  his  duty  was  required  to 
be  where  he  was  when  he  was  struck,  or  that  he  did  not 
know  of  the  danger.  See  Griffiths  v.  London  and,  St. 
Katharine  Docks  Co.,  12  Q.  B.  D.  493,  and  in  Appeal  13 
Q.  B.  D.  259. 

If  a  doorway  leading  into  a  barn  were  too  narrow  to 
allow  a  waggon  to  pass  with  the  driver  walking  along- 
side, and  a  servant  driving  a  team  drawing  the  waggon 
should  in  a  moment  of  forgetfulness  attempt  to  remain 
beside  the  waggon  when  it  was  passing  through  and  be 
injured,  would  he  have  a  right  of  action  against  his 
employer  ? 
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If  a  bridge  on  a  railway  were  constructed  with  raised 
sides,  affording  so  little  space  that  a  train  could  barely 
pass  through,  and  a  brakesman  whose  place  of  duty  was 
on  the  platform  or  top,  should  thoughtlessly  place  himself 
between  the  train  and  the  sides  of  the  bridge  and  be  injured, 
would  an  action  lie  ? 

If  instead  of  the  standard,  a  wall  of  a  building  had  been 
erected  so  close  to  the  line,  that  there  was  no  more  space 
than  here,  would  it  appear  reasonable  to  hold  the  employer 
liable  for  damages  from  a  similar  accident  ? 

The  company  was  not  guilty  of  any  wrong  in  putting 
the  standard  in  its  position.  For  all  that  appeared  it  was 
in  the  best  interest  of  the  company  to  have  it  exactly 
where  it  was.  It  was  not  a  source  of  danger  to  any 
employee  in  the  discharge  of  his  duty  while  in  his  usual 
place,  i.  e.,  to  the  brakesman  while  attending  to  the  brakes 
to  the  switchman  while  switching ;  or  to  any  other  named 
employee.  Then  in  what  did  the  breach  of  duty  consist  ? 
Unless  it  clearly  appeared  that  the  company  required  the 
deceased  to  be  where  he  was  at  the  time  the  accident 
-occurred,  and  negligently  exposed  him  to  a  danger  of  which 
he  was  not  aware,  but  which  was  known  to  them,  the  com- 
pany, in  my  opinion,  should  not  be  held  liable.  No  such 
facts  appeared  here ;  and  I  therefore  think  the  learned 
Chief  J ustice  was  right  in  withdrawing  the  case  from  the 
consideration  of  the  jury. 

In  Peart  v.  Grand  Trunk  B.  W.  Co.,  supra,  1  had  the 
opportunity  of  considering  the  cases  of  Davey  v.  London 
^and  South-Westem  R.  W.  Co.,  11  Q.  B.  D.  213,  12  Q.  B.D 
70 ;  Bridges  v.  North  London  R.  W.  Co.  ,L.  R.  7,  H.  L.  213 
and  Wright  v.  Midland  B.  W.  Co.,  51  L.  T.  N.  S.  539,  in  con- 
sultation with  the  eminent  Judges  then  presiding,  and  in 
view  of  the  differences  of  opinion  existing  on  the  question 
of  what  evidence  is  and  what  is  not  sufficient  to  entitle 
the  parties  to  have  the  case  submitted  to  a  jury,  I  am 
•desirous  of  saying  no  more  than  that  on  the  particular  facts 
here  appearing  I  think  no  case  was  made  for  the  jury. 

Order  nisi  discharged,  with  costs. 
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[COMMON  PLEAS  DIVISION.] 

Friendly  v.  The  Canada  Transit  Company. 

Consignor  and  consignee — Property  passing — Right  to  maintain  action — i?. . 
S.  0.  ch.  116,  sec.  5 — Dangers  of  navigation. 

Three  cases  of  goods,  exceeding  $40  in  value,  were  verbally  ordered  by 
L.  at  M.  from  plaintiff  at  T.  through  plaintiff's  traveller,  and  were 
shipped,  consigned  to  L..  and  carried  by  railway  and  then  by  defen- 
dant's steamer  to  M.  Two  of  the  cases  were  received  by  L.,  one  of 
which  was  in  a  damaged  condition.  The  third  case  remained  onboard 
the  vessel,  as  the  purser  refused  to  deliver  it  up  until  the  freight  on 
these  cases,  as  well  as  on  a  variety  of  other  goods  consigned  to  L., 
was  paid,  which  L.  refused  to  do  until  he  had  lirst  an  opportunity  of 
checking  over  the  goods.  Before  the  dispute  was  settled  the  vessel 
left,  and  was  subsequently  wrecked  and  this  case  lost.  An  arrangement 
was  made  between  plaintiff  and  L.  whereby  plaintiff  allowed  L.  25  per- 
cent, on  the  value  of  the  two  cases  received  by  L.  The  plaintiff  then 
brought  an  action  against  the  defendants  to  recover  the  25  per  cent,  so 
allowed,  and  the  value  of  the  case  lost. 

Held,  [Galt,  J.,  dissenting],  that  there  was  an  acceptance  and  receipt  of 
the  goods  by  L.  so  as  to  pass  the  property  therein  to  him  ;  and  there- 
fore the  action  should,  under  the  Mercantile  Amendment  Act,  R.  S.  O. 
ch.  116,  sec.  5,  sub-sec.  1,  have  been  maintained  by  him  and  not  by 
plaintiff. 

Per  Galt,  J.  The  action  was  properly  brought  by  plaintiff,  as  the  pro- 
perty in  the  goods  had  not  passed  from  him  5  and  he  was  entitled  to 
recover  the  25  per  cent,  so  allowed  by  him,  as  also  the  price  of  the 
case  lost  5  for  although  the  loss  thereof  was  occasioned  by  the  dangers 
of  navigation,  the  defendants  were  not  protected  under  37  Vic.  ch.  25, 
(D.),  the  evidence  shewing  that  the  loss  was  by  the  fault  or  neglect  of' 
the  defendants. 

This  was  an  action  brought  to  recover  damages  from 
the  defendants  for  the  loss  of  certain  goods  shipped  by 
the  plaintiff,  and  for  injury  done  to  other  goods  in  landing 
from  the  defendants'  steamboat. 

The  cause  was  tried  before  Armour  J.,  without  a  jury, 
at  Toronto,  at  the  Summer  Assizes  of  1885. 

The  facts  of  the  case  were,  that  one  Lowry,  in  the  month 
of  November,  1884,  gave  a  verbal  order  to  an  agent  of  the 
plaintiff  for  certain  goods  exceeding  in  amount  the  sum  of 
forty  dollars.  The  goods  were  shipped  by  a  vessel  of  the 
defendants  in  thiee  cases  consigned  to  Lowry  at  Michipi- 
coten  River.  The  steamer  arrived  in  safety,  and  proceeded 
to  discharge  her  cargo.    There  being  no  wharf  at  which 
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she  could  land  the  goods  a  sort  of  gangway  was  construc- 
ted, and  the  cargo  was  discharged  by  trucks  along  it.  By 
accident  on^  of  the  cases  slipped  from  the  gangway  and 
fell  into  the  water ;  another  of  the  cases  was  landed  in 
safety,  and  the  third  remained  on  board  as  the  purser 
refused  to  deliver  it  until  the  freight,  not  only  on  these 
■  cases  but  on  a  variety  of  other  goods  conveyed  to  Lowry, 
was  paid.  Lowry  refused  to  do  so  until  he  had  an  oppor- 
tunity of  checking  over  the  list  of  his  goods.  The  stsamer 
left  before  this  dispute  was  settled,  and  was  lost  a  few 
days  afterwards ;  and  the  case  of  goods  was  lost. 

This  action  was  brought  to  recover  damages  for  the  in- 
jury done  to  the  case  that  slipped  off  the  gangway,  and  for 
the  value  of  the  goods  that  were  lost. 

The  goods  were,  as  already  stated,  consigned  to  Lowry 
:at  Michipicoten  River,  by  the  plaintiff;  they  were  insured 
by  him ;  but  the  loss,  if  any,  was  payable  not  to  Lowry, 
but  to  the  plaintiff. 

At  the  close  of  the  case,  the  learned  Judge  reserved 
judgment ;  and  subsequently  dismissed  the  action,  on  the 
ground,  that  the  action  should  have  been  brought  by  the 
oonsignee,  and  not  by  the  consignor,  as  the  property  in  the 
goods  was  by  the  consignment  vested  in  him. 

In  Michaelmas  sittings,  D.  E.  Thomson  moved  on  notice 
to  set  aside  the  judgment  entered  for  the  defendants,  and 
to  enter  judgment  for  the  plaintiff. 

During  the  same  sittings,  November  23,  1885,  D. 
Thomson  supported  the  motion,  and  referred  to  Seivell  v. 
Burdick,  10  App.  Cas.  74 ;  Coatesv.  Chaplin,  2  Gale  &;  Dav. 
652;  Coombs  v.  Bristol  and  Exeter  R.  W.  Co.,  3  H.  &  N. 
510;  Dunlop  v.  Lambert,  6  CI.  &  F.  600;  Hutchinson  on 
-Carriers,  sees.  340,  357-9,  and  cases  there  cited. 

Tilt,  Q.  C,  contra,  referred  to  Benjamin  on  Sales,  4th 
Am.  ed.,  sec.  150,  et  seq. ;  R.  S.  0.  ch.  116,  sec.  5.  sub-sec.  1  ; 
Angell  on  Carriers,  4th  ed.,  sec.  373  ;  37  Yic.  ch.  25,  (D.) ; 
€lose  V.  Beatty,  28  C.  P.  470  ;  Seiuell  v.  Biirdich,  10  App. 
'€as.  74. 
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The  arguments  sufficiently  appear  from  the  judgments. 

December  19, 1885.  Galt,  J. — There  are  three  questions 
to  be  considered.  The  first  and  most  important  is,  whether 
the  plaintiff  has  any  cause  of  action?  The  second  is,  whether,, 
if  entitled  to  sue,  he  can  recover  damages  for  the  injury 
done  to  the  goods  that  were  injured ;  and  third,  whether 
the  defendants  are  responsible  for  the  case  that  was  totally 
lost? 

As  to  the  first  question  :  the  purchase  made  by  Lowry 
was  one  that  was  not  binding  on  him  under  the  Statute  of 
Frauds;  and  consequently  at  the  time  when  the  vessel 
arrived  at  Michipicoten  River  the  property  in  the  goods 
liad  not  vested  in  him.  ,  v 

I  cannot  distinguish  this  case  from  Coomhs  v.  Bristol  and 
Exeter  R.  W.  Co.,  8  H.  &  N.  510,  in  which  it  was  expressly 
held  that,  under  similar  circumstances,  the  consignee  had. 
no  property  in  the  goods,  and  therefore  could  not  maintain 
an  action  for  their  loss.  The  only  difterence  between  that 
case  and  the  present  is,  that  the  subject  matter  there  was 
totally  lost,  whereas  here  two  cases  of  the  goods  were^ 
delivered  to  Lowry,  but  they  were  not  accepted  by  him 
in  part  fulfilment  of  the  verbal  contract. 

According  to  his  evidence  he  received  the  two  cases,  but 
in  consequence  of  the  damage  done  to  one  of  them  he 
could  not  dispose  of  the  goods  therein  contained ;  and  aa 
respects  the  other,  the  articles  therein  formed  part  of  the 
same  set  of  clothing  as  those  in  the  first,  and  therefore  he 
put  them  both  aside  until  he  saw  the  agent  of  the  plaintifiT 
to  whom  he  had  given  the  verbal  order  originally,  when 
an  arrangement  was  come  to  between  them  by  which  a 
deduction  of  25  per  cent,  was  made  from  the  price  of  the 
goods  in  both  cases.  As  respects  this,  I  refer  rather  to  the 
evidence  of  the  agent  than  to  that  of  Lowry  as  he  can  have 
no  interest  in  the  matter. 

In  his  evidence,  he  states  that  he  went  to  Michipicoten 
after  the  navigation  closed,  which  must  have  been  after 
the  first  of  December.    "  Q.  Up  to  the  time  you  were  there 
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Mr.  Lowiy  had  not  made  use  of  these  goods?  A.  No,  they 
were  all  there  just  as  I  checked  them  and  marked  down 
on  this  paper,  Q.  What  took  place  between  you  and 
Lowry  with  reference  to  these  goods?  A.  He  said  he  would 
keep  these  goods  and  pay  for  them,  if  w^e  allowed  liini 
twenty-five  per  cent,  from  the  full  amount  of  the  invoices* 
Q.  Was  that  twent^'-five  per  cent,  to  refer  to  the  damaged 
only  ?    A.  No  ;  to  all  the  goods  that  he  had  received." 

On  this  arrangement  the  agent  and  Lowry  settled,  and 
the  amount  was  paid. 

It  appears  to  me  that  until  this  was  done  there  had 
been  no  acceptance  of  any  of  the  goods  by  Lowry.  and  that 
no  property  in  the  goods  had  vested  in  him  ;  consequently 
he  was  not  in  a  position  to  maintain  an  action  for  the 
damage  done  to  them.  If  there  had  been  an  agreement 
binding  on  Lowry  then,  in  my  opinion,  he  would  have  been 
the  proper  party  to  bring  the  action,  because  the  property 
had  passed  to  him  ;  and  by  the  Mercantile  Amendment  Act, 
K  S.  0.  ch.- 116,  sec.  5,  sub-sec.  1,  "Every  consignee  of  goods 
named  in  a  bill  of  lading,  and  every  endorsee  of  a  bill  of 
lading  to  whom  the  property  in  the  goods  therein  mentioned 
passes  upon  or  by  reason  of  such  consignment  or  endorse- 
ment, shall  have  transferred  to,  and  vested  in  him  all  rights 
of  suit,  and  be  subject  to  the  same  liabilities  in  respect  of 
such  goods  as  if  the  contract  contained  in  the  bill  of  lading- 
had  been  made  to  himself."  I  have  already  stated  that, 
in  my  opinion,  the  property  in  these  goods  had  not  vested 
in  the  consignee ;  and  consequently  the  right  of  suit 
remained  in  the  consignor. 

Pollock,  C.B.,  in  his  judgment  in  Coombs  v.  Bristol  and 
Exeter  R.  W.  Co.,  at  p.  515,  says  :  This  is  an  action  by  the 
consignee  against  a  carrier  to  recover  the  value  of  goods  lost 
in  the  course  of  conveyance.  The  question  is,  whether  the 
property  passed  to  the  vendee  ?  If  it  passed,  the  plaintiff, 
the  vendee,  is  the  proper  person  to  sue  ;  if  not,  the  vendor 
should  have  sued." 

In  my  opinion  this  action  was  properly  brought  by 
the  plaintiff". 
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The  next  question  is,  is  the  plaintiff  entitled  to  recover 
the  25  per  cent,  damages  ?  In  my  opinion  he  is.  The 
goods  were  in  the  possession  of  the  defendants  as  common 
carriers,  and  so  long  as  such  possession  continues  they  are 
liable  for  the  goods,  in  fact  they  are  insurers  ;  it  is  their 
duty  to  carry  the  goods  to  the  place  of  their  destination 
and  to  land  them,  and  either  deliver  them  to  the  consiofnee 
or  notify  him  of  their  arrival.  So  long  as  they  remain  in 
the  possession  and  under  the  control  of  the  carrier  he  is 
responsible.  To  hold  otherwise  would  tend  to  encourage 
gross  carelessness  on  the  part  of  the  carrier.  See  Hyde  y- 
Trent  Navigation  Co.,  5  T.  R.  389. 

The  third  point,  viz.,  whether  the  defendants  are  respon- 
^sible  for  the  lost  case,  remains  to  be  considered  ? 

Mr.  Tilt  contended  that,  as  this  loss  was  occasioned  by 
the  dangers  of  the  navigation,  the  defendants  were  protected 
under  the  provisions  of  37  Vic.  ch.  25,  (D.)  "An  Act  respect- 
ing carriers  by  water,"  which  enacts,  sec.  1 ;  "  that  they  shall 
not  be  liable  to  any  extent  whatever  to  make  good  any  loss 
or  damage  happening  without  their  actual  fault  or  privity, 
or  the  fault  or  neglect  of  their  agents,  servants,  *  *  to 
any  goods  on  board  any  such  vessel  *  *  by  reason  of 
iire  or  the  dangers  of  navigation." 

There  is  no  doubt  the  goods  were  lost  by  the  dangers  of 
the  navigation.  The  question  is,  did  the  loss  happen  through 
the  fault  or  neglect  of  the  servants  of  defendants  "i  After 
a  number  of  articles  belonging  to  Lowry  had  been  landed, 
a  conversation  between  the  purser  and  Lowry  took  place. 
The  former  in  his  evidence  stated  as  follows :  "  Why  did 
you  detain  this  case  ?  To  secure  payment  of  the  freight 
upon  the  whole  cargo."  (I  presume  he  meant  Lowry's 
cargo.)  In  reply  to  the  learned  Judge  he  said  :  It,"  (the 
case)  "  was  at  the  gangway,  and  could  have  been  got  off  at 
any  moment.  I  told  Lowry  I  wished  he  would  take  it  away, 
and  give  me  the  money.  He  said  he  would  not  do  it  until 
he  looked  over  his  cargo.  I  said  I  would  give  him  an 
opportunity  of  doing  it  when  we  came  back  from  Michipi- 
coten.  It  was  in  consequence  of  his  refusing  to  pay  the 
freight  that  we  kept  it." 
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Lowry,  in  his  evidence,  states  in  answer  to  the  question, 
Was  there  anything  left  on  board  besides  this  case  that 
he  kept  "  ?  "  There  was  a  lot  of  stuff  down  in  the  hold  ; 
and  I  told  Ridout"  (the  purser),  "when  he  asked  me  to  pay 
the  freight,  I  told  him  I  would  not  pay  till  it  was  there. 
He  said  he  did  not  know  my  circumstances  as  to  whether 
I  was  able  to  pay  the  freight  or  not ;  I  told  him  if  he  would 
put  the  goods  on  the  deck  where  I  could  check  them  off, 
I  would  pay  him  there  and  then.  This  Ridout  refused  ; 
the  vessel  left,  and  the  case  was  lost." 

I  am  of  the  opinion  that  under  the  circumstances  the 
purser  was  in  fault ;  and  consequently  as  the  goods  were 
subsequently  lost  it  was  by  the  "  fault  "  of  the  servant  of 
the  defendants  the  loss  occurred,  and  they  are  not  protected 
by  the  provisions  of  the  statute. 

I  think  the  motion  should  be  absolute  to  enter  judgment 
for  the  plaintiff  for  the  sum  of  1118.40  damages  to  goods,  and 
$198  loss  of  case,  in  all  $306  less  freight  $7.44,  making  in 
all  $298.56,  with  costs. 

Cameron,  C.J. — The  point  involved  in  this  motion  was, 
is  the  action  properly  brought  in  the  name  of  the  plaintiff 
as  seller  and  consignor  of  three  cases  of  goods  shipped  by 
him  on  the  defendants'  steamer  City  of  Owen  Sound,  con- 
signed to  one  R.  Lowry,  the  purchaser,  at  Michipicoten 
River,  one  of  which  cases  fell  into  the  w^ater  at  Michipi- 
coten in  course  of  delivery  from  the  steamer,  and  another 
was  carried  away  by  the  steamer  under  a  claim  of  lien  by 
the  defendants  for  freight  on  these  and  other  goods  carried 
by  them  to  Michipicoten,  consigned  to  the  said  Lowry, 
freight  payable  by  him,  and  after  being  so  carried  away 
was  lost  b}^  the  wrecking  of  the  steamer  ? 

There  would  be  no  doubt  that  the  action  would  be  pro- 
perly brought  if  the  property  in  the  goods  had  not  passed  to 
the  consignee.  The  goods  exceeded  forty  dollars  in  value, 
and  were  ordered  by  Lowry  from  the  plaintiff  by  verbal 
order  given  to  a  traveller  for  the  plaintiff,  and  were  shipped 
in  accordance  with  the  order  consigned  to  Lowry,  and  were 
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carried  by  the  Northern  Railway  to  Coningwood,and  thence 
b}^  the  defendants  to  Michipicoten.  After  the  goods  reached 
Michipicoten  two  of  the  cases  were  received  into  the  pos- 
session of  Lowry,  on  the  12th  November,  1884,  one  in  a 
damaged  condition;  and  on  the  1st  of  December,  1884,  he 
notified  the  defendants'  agents  Smith  &  Keighley  b}^  letter, 
that  he  had  a  claim  against  the  defendants  for  loss  and 
damage  of  goods  on  the  City  of  Owen  Sound.  In  the 
letter  he  stated  the  goods  could  have  been  delivered  in 
good  order  at  Michipicoten  before  the  vessel  started  for 
Michipicoten  Island,  only  for  the  "  contrariousness,"  as  he 
expressed  it,  of  the  purser.  Then  followed  particulars  of 
the  claim  :  one  case  underclothing,  invoice  price  $222.00, 
loss  $166.50 ;  case  of  pants,  overalls,  and  shirts,  invoice 
price  $287.50,  being  thrown  off  the  boat  into  the  water 
damages  25  per  cent.,  $72.37.  Lowry  did  not  dispute  that 
the  goods  were  for  him ;  but  he  refused  to  pay  freight  on 
any  of  the  goods  till  he  had  an  opportunity  of  checking 
them  over  to  see  if  all  were  there  the  purser  claimed  freight 
on.  He  afterwards,  having  received  the  goods  of  two  cases 
into  his  possession,  had  a  settlement  with  the  plaintiff,  who 
allowed  him  twenty-five  per  cent,  ofi'  the  invoice  prices  of 
the  goods;  and  the  plaintiff  brought  this  action  to  recover 
the  loss  of  twenty-five  per  cent.,  and  the  value  of  the  case 
of  goods  totally  lost. 

The  case  was  tried  before  Armour,  J.,  without  a  jury, 
who  found  as  a  fact,  that  it  was  the  intention  of  both  buyer 
and  seller  that  the  property  should  pass  to  the  latter;  and 
that  being  so,  he  was  of  opinion  all  rights  of  suit  in  respect 
of  the  carriage  of  the  goods  were  transferred  to  the  con- 
signee Lowry  ;  and  he  directed  judgment  to  be  entered  for 
the  defendants  dismissing  the  plaintiff's  action  with  costs. 

If  nothing  but  the  verbal  bargain  for  the  sale  of  the 
goods,  and  their  delivery  to  the  carriers  consigned  to  Lowry, 
had  appeared,  the  case  of  Coombs  v.  Bristol  and  Exeter 
R.  W.  Co.,  3  H.  &  N.  510,  would  be  a  clear  authority  in 
favor  of  the  plaintifi's  right  to  maintain  the  action  ;  but  the 
the  actual  receipt  of  the  goods  by  Lowry  and  his  subsequent 
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claim  against  the  defendants  for  the  loss  and  injury  thereto, 
amounted  to  evidence  from  which  a  jury  would  have  been 
justified  in  finding  that  the  property  in  the  goods  passed 
to  Lowry  ;  and  if  they  so  found,  the  action  could  not  under 
the  Mercantile  Amendment  Act  or  otherwise  be  brought  by 
the  consignor  under  the  shipping  bill  in  question.  What 
took  place  when  the  goods  arrived  at  Michipicoten  put 
the  goods  in  the  same  position  as  they  would  have  been  in, 
in  respect  of  the  ownership  thereof,  if  they  had  been  ordered 
in  writing  so  as  to  satisfy  the  requirement  of  the  Statute 
of  Frauds. 

The  goods  were  only  received  in  respect  of  the  previous 
oral  contract,  and  their  receipt  was  in  effect  the  same  as 
a  memorandum  in  writing,  and  vested  the  property  in  the 
goods  in  the  consignee  from  the  delivery  of  them  by  the 
consignor  to  the  carrier. 

The  plaintiff  might  have  sued  Lowry  as  for  goods  sold 
and  delivered. 

In  Kibble  v.  Gough,  88  L.  T.  N.  S.  204,  (a)  it  was  held 
that  a  sale  of  barley,  by  sample,  by  oral  bargain,  vested  the 
barley  in  the  purchaser  where  a  person  who  received  a 
portion  of  the  barley  when  delivered  signed  a  receipt  there- 
for, in  which  he  stated  the  barley  was  not  according  to 
sample,  and  the  purchaser  subsequently  refused  to  accept 
the  barley,  on  the  ground  it  was  not  in  accordance  with 
the  sample  and  a  compliance  with  the  contract. 

Brett,  L.J,,  in  his  judgment  said,  at  p.  206  :  "  The  defence 
here  seems  to  me  the  same  as  if  the  malster"  purchaser  "had 
been  there  at  the  time,  and  had  said,  *  I  will  reserve  my 
right  of  inspection  until  to-morrow.'  The  question  for  us 
here  is.  Is  such  an  acceptance  sufiicient  to  make  a  contract 
within  the  Statute  of  Frauds  ?  There  must  be  an  acceptance 
and  an  actual  receipt ;  no  absolute  acceptance,  but  an 
acceptance  which  could  not  have  been  made  except  on  an 
admission  of  the  contract  and  the  goods  sent  under  it.  I 
am  of  opinion  that  there  was  a  sufficient  acceptance  under 
the  Statute  of  Frauds,  although  there  is  a  power  of  rejec- 
tion." 

(a)  See  Page  v.  Morgan,  15  Q.  B.  D.  228. 
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Here  it  was  not  disputed  by  Lowry  that  the  goods  were 
goods  such  as  he  had  ordered ;  and  his  receipt  of  them 
could  only  have  reference  to  the  parol  agreement.  There- 
fore there  was  an  acceptance  within  the  Statute  of  Frauds 
that  vested  the  property  in  him,  and  with  the  property  the 
light  of  action  also  went  to  him. 

To  the  like  effect  is  Currie  v.  Anderson,  2  E.  &  E. 
592,  where  Crompton,  J.,  at  p.  600,  said  :  "  Before  the 
case  oi'  Morton  v.  Tihhett,  15  Q.  B.  428,  a  general  notion 
prevailed  that  there  could  be  no  acceptance  and  receipt  of 
goods  such  as  to  satisfy  the  Statute  of  Frauds,  until  the 
vendee  had  put  himself  in  such  a  position  as  to  be  able  to 
object  to  the  quantity  or  quality  of  the  goods.  That  notion 
was  overthrown  by  the  decision  of  Morton  v.  Tihhett,  which 
must,  in  this  Court,  be  considered  to  be  the  law  of  ihe  land  ; 
and  the  discussion  to-day  has  more  than  ever  satisfied  me 
of  its  correctness." 

In  Re  Freedom,  L.  R.  3  P.  C.  594,  Sir  Joseph  Napier  in 
giving  the  judgment  of  the  Judicial  Committee  of  the 
Privy  Council,  at  p.  599,  in  reference  to  the  Imperial 
Act  18&  19  Vic.  ch.  Ill,  an  Act  in  pari  materia  with 
our  Mercantile  Amendment  Act  in  relation  to  bills  of  lading, 
said  :  "  Their  Lordships  are  satisfied,  that  it  was  intended 
by  the  Act  that  the  right  of  s^ung  upon  the  contract  under 
a  bill  of  lading  should  follow  the  property  in  the  goods 
therein  specified." 

If  then,  as  I  have  already  suggested,  the  con- 
tract between  the  plaintifi"  and  Lowry  had  been  a 
contract  sufficient,  within  section  17  of  the  Statute  of 
Frauds,  the  moment  the  goods  in  question  had  been 
delivered  to  the  carriers  the  property  vested  in  Lowry,  and 
he  alone  could  have  maintained  an  action  for  damage  to 
the  goods,  and  would  have  been  liable  for  the  price  thousfh 
they  never  reached  him.  A  receipt  or  dealing  with  the 
goods  sufficient  to  take  the  contract  out  of  the  operation 
of  the  Statute  of  Frauds,  placed  the  parties,  in  respect  to 
the  goods,  exactly  in  the  same  position  as  they  would  have 
been  if  the  contract  had  originally  been  binding  and 
operative. 
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I  am  not  in  a  position  to  say  that  my  learned  brother, 
on  the  evidence,  came  to  an  erroneous  conclusion  upon  the 
facts ;  and  if  he  is  right  as  to  the  facts  there  is,  I  think,  no 
reasonable  doubt  about  the  law.  I  am  quite  sure  if  a  jury 
had  found  the  fact  as  he  has  done,  the  Court  would  not 
disturb  the  finding;  and  while  I  concede  that  the  Court 
must  now  decide  the  facts  accordins^  to  its  own  view  of  the 
sufficiency  of  the  evidence  to  support  the  judgment  my 
learned  brother  gave,  I  am  clear,  unless  I  can  say  it  is  a 
conclusion  that  my  own  mind  would  not  have  reached  or 
could  not  reasonably  have  reached,  I  ought  to  uphold  it. 
Being  satisfied  that  Lowry  did  receive  the  goods  under  the 
contract  with  the  plaintiff,  and  it  was  not  contemplated  by 
him  to  repudiate  that  contract  when  the  goods  reached  him, 
I  am  bound  to  come  to  the  same  conclusion  that  the  learned 
Judge  at  the  trial  did. 

This  motion  therefore  must  be  dismissed,  with  costs. 

The  question,  which  may  be  a  very  nice  one,  as  to 
whether  the  defendants  performed  their  contract  by  putting 
the  goods  over  the  vessel's  side,  I  have  not  considered  ;  and 
do  not  therefore  express  any  opinion  thereupon  ;  nor  as  to 
the  right  of  defendants  to  retain  for  freight  any  portion  of 
the  goods  under  the  circumstances  of  this  case. 

Rose,  J. — The  cases  of  Coombs  v.  Bristol  and  Exeter  i?, 
W.  Co.,  3  H.  &  N.  510,  and  Seiuell  v.  Burdick,  10  App.  Cas. 
74>,  shew  that  where  there  is  no  writing  to  satisfy  the 
Statute  of  Frauds,  merely  consigning  the  goods  and 
delivering  them  to  the  carrier  do  not  give  the  consignee 
the  right  of  action  for  their  value,  they  being  lost  in 
transit,  there  having  been  no  acceptance  and  receipt. 

The  case  of  Kibble  v.  Gough,  decided  in  the  Court  of 
Appeal  38  L.T.N.S.204;  Benjamin  on  Sales,  4th  Am.,  (from 
3rd  Eng.  ed.,)  sec.  155,  shews  that  where  the  goods  have 
actually  reached  the  hands  of  the  consignee,  although  he 
might  reject  them  on  the  ground  of  their  being  not  equal 
to  sample,  if  his  acceptance  was  one  which  would  not  have 
been  made  except  in  an  admission  of  the  contract,  and  that 
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the  goods  were  sent  under  it,  then  there  would  be  an 
acceptance  and  actual  receipt  within  the  statute.  In  that 
case,  in  the  defendant's  absence,  his  foreman  received  the 
barley,  which  was  delivered  in  several  instalments,  ex- 
amined it  and  gave  a  receipt  for  each  instalment  with  the 
words,  not  equal  to  sample."  The  defendant  afterwards 
personally  examined  the  barley,  and  rejected  it,  on  the 
ground  that  it  was  not  properly  dressed  and  not  equal  to 
sample.  In  an  action  for  goods  sold  and  delivered  the 
jury  found  an  acceptance ;  and  it  was  held  there  was 
evidence  to  sustain  the  finding. 

The  learned  Judge  in  this  case  has  found  an  acceptance 
on  evidence  referred  to  in  his  j  udgment ;  and  I  am  of  the 
opinion  that  the  evidence  sustains  his  finding. 

The  property  having  passed  to  the  consignee,  it  is  clear 
the  right  to  bring  the  action  was  in  him  under  The  Mer- 
cantile Amendment  Act,  K  S.  O.  ch.  116,  sec.  5,  and  the 
judgment  of  the  learned  Judge  was  right. 

In  my  opinion  the  motion  must  be  dismissed,  with  costs. 

Motion  dismissed. 
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[COMMON  PLEAS  DIVISION.] 

In  RE  Denne  and  the  Corporation  of  the  Town  of 
Peterborough. 

Municipal  law — Manufactories — Exemption — Public  policy — Municipal  Act 
1883,  sec.  368,  4?  Vic.  ch.  32,  sec.  8  (0.  j 

The  Municipal  Act  of  1883,  sec.  3G8,  as  amended  by  47  Vic.  ch.  32, 
sec.  8,  (0.),  authorizes  a  municipal  council  to  exempt  ''any  manufac- 
turing establishment,  in  whole  or  in  part,  from  taxation  for  any  period 
not  longer  than  ten  years." 

A  by-law  of  the  town  of  P.  recited  that  a  company  had  acquired  several 
water  privileges  on  the  river  0.,  and  intended  developing  same  by 
erecting  thereon  factories  of  different  descriptions;  and  it  was  advis- 
able in  the  interests  of  the  town  that  the  privileges,  immunities  and 
exemptions  thereirrafter  mentioned  should  be  granted.  It  further 
recited  that  the  total  assessment  of  the  said  water  privileges  and  the 
lands  in  connection  therewith  amounted  to  $50,000.  The  by-law  then 
enacted  that  the  aggregate  assessment  of  the  said  properties  should  be 
and  remain  for  ten  years  at  the  sum  of  |50,000  ;  and  the  assessors 
from  time  to  time  were  required  to  assess  the  same  at  said  sum,  not- 
withstanding the  erection  of  any  buildings  thereon. 

Held,  riot  a  by-law  within  the  said  section  as  amended  ;  and  also  that  it 
was  opposed  to  public  policy  and  morality  in  directing  the  assessors 
from  time  to  time  to  limit  their  assessment. 

On  November  13tb,  1885,  Skepley  obtained  an  order 
nisi  to  quasb  by-law  No.  495  of  tbe  town  of  Peterborough, 
on  the  following  grounds  : 

1.  The  said  by-law  was  passed  by  the  Municipal  Council 
of  the  corporation  assuming  to  act  under  the  power  con- 
ferred by  sec.  868  of  the  Municipal  Act  of  1883,  as  amended 
by  sec.  8  of  47  Vic.  ch.  32,  (0.) ;  and  the  said  bj-law  is  in 
excess  of  the  power  and  authority  thereby  conferred. 

2.  The  said  section  only  enables  Municipal  Councils  to 
pass  by-laws  for  exempting  any  manufacturing  establish- 
ments, &c.,  in  whole  or  in  part  from  taxation  for  any 
period  not  longer  than  ten  years,  while  the  by-law  in 
([uestion  does  not  profess  to  so  exempt,  nor  does  it  in  fact 
.so  exempt,  any  manufacturing  establishment ;  but  if  any 
exemption  is  in  fact  so  contemplated  by  the  by-law  it  is 
the  exemption  of  certain  property  not  built  upon,  used  or 
occupied  as  a  manufacturing  establishment  or  manufactur- 
ing establishments. 
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3.  The  provisions  of  the  by-law  amount  to  a  fixing  of 
the  figure  at  which  certain  property  shall  for  the  ensuing^ 
ten  years  be  assessed,  which  is  not  within  the  powers  con- 
ferred by  the  section. 

4.  The  by-law  assumes  to  impose  upon  the  municipal 
assessors  duties  directly  in  conflict  with  those  imposed 
upon  them  by  the  Assessment  Act,  which  the  council  has 
not  power  to  do. 

5.  The  whole  scope  of  the  by-law  shows  that  it  was 
passed  under  the  assumption  that  assessment  and  taxation 
are  convertible  terms,  which  they  are  not ;  and  that  under 
the  section  in  question  the  council  had  certain  powers 
with  regard  to  the  assessment  rolls  which  the  Municipal 
Act  nowhere  confers  upon  them. 

6.  While  the  by-law  assumes  to  interfere  with  the 
the  exercise  by  the  assessors  of  their  statutory  duties  it 
does  not  lay  down  any  principle  upon  which  they  are 
to  act  in  distributing  the  fixed  assessment  among  the 
owners  or  persons  who  may  hecome  the  occupants  of  the 
manufacturing  establishments  on  the  said  property,  but 
leaves  such  distribution  entirely  to  the  discretion  of  the 
said  assessors,  who  are  only  bound  by  the  said  by-law  to 
see  that  the  total  aggregate  assessment  of  the  said  property 
shall  never  exceed  the  sum  fixed  by  the  by-law. 

7.  The  by-law  provides  for  a  benefit  to  the  property  in 
question  by  a  fixed  assessment  thereof  whether  the 
same  shall  be  built  on,  used  and  occupied  as  a  manufactur- 
ing establishment  or  manufacturing  establishments  or  not, 
so  long  as  the  same  are  not  otherwise  used  or  occupied,, 
which  is  a  benefit  not  authorized  by  the  said  section. 

On  December  15th,  1884,  Moore,  (of  Peterborough)  and 
Shepley,  supported  the  order. 

Robinson,  Q.  C,  and  Edwards,  (of  Peterborough)  contra.. 

December  30,  1885.  O'Connor,  J. — I  think  the  by-law 
must  be  quashed.  I  shall  advert  only  to  the  two  principal 
objections  raised  by  the  order  nisi. 


X.]  RE  DENNE  AND  TOWN  OF  PETERBOROUGH.  76^ 

The  Municipal  Institutions  Act  of  1883,  as  amended  by 
the  Act,  47  Vic.  ch.  32,  sec.  8,  (O.)  gives  "  Every  municipal 
council  *  *  by  a  two-thirds  vote  o£  the  members  thereof, 
*  *  the  power  of  exempting  any  manufacturing  estab- 
lishment, *  *  in  whole  or  in  part,  from  taxation  for  any 
period  not  longer  than  ten  years."  &;c. 

The  by-law  in  question  recites  that  the  Dickson  Company 
of  Peterborough  "  have  acquired  the  several  water  privileges 
on  the  river  Otonabee," — of  which  a  general  local  descrip- 
tion is  given,  and  intend  to  develope  the  said  water  privi- 
leges by  erecting  thereon  factories  of  different  descriptions ; 
and  it  is  advisable  in  the  interests  of  the  town  that  the 
privileges,  immunities,  and  exemptions  hereinafter  men- 
tioned, should  be  granted  to  the  said  company." 

It  further  recites  that  the  total  assessment  of  the  several 
water  privileges,  so  acquired  by  the  said  company,  and  the 
lands  in  connection  therewith,  amounted  to  the  sum  of 
$50,000. 

The  by-law  then  enacts  :  1.  "  The  aggregate  assessment 
of  the  said  several  properties  of  the  said  company  shall 
be  and  remain  during  the  period  of  ten  years  from 
the  first  day  of  January  next,  the  sum  of  $50,000 ;  and 
the  assessor  or  assessors  from  time  to  time  of  the  said 
town,  is,  and  are  hereby  authorized  and  required  to  assesa 
the  said  several  properties  at  such  sums  respectively,  so 
that  the  aggregate  of  the  several  amounts  thereof  shall 
not  exceed  $50,000,  notwithstanding  the  erection  thereon 
of  any  buildings  or  the  placing  in  any  of  the  buildings 
erected,  or  that  may  hereafter  be  erected  thereon,  of  any 
machinery  ;  provided  however  that  the  immunities  hereby 
granted  shall  not  apply  to  any  part  of  the  said  property 
which  shall  be  used  for  any  purpose  other  than  that  of 
manufacturing  during  the  time  it  is  being  used  for  such 
other  purpose." 

This  is  certainly  not  a  by-law  to  exempt  "  any  manu- 
facturing establishment  *  *  in  wliole  or  in  part  from 
taxation ;"  and,  in  my  opinion,  it  is  in  no  proper  sense  a 
by-law  under  section  368  of  the  Act  referred  to. 
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It  does  not  purport  to  deal  with  "  manufacturing  estab- 
lishments "  at  all ;  nor  does  it  directly  exempt  any  pro- 
perty from  taxation  in  whole  or  in  part.  It  completely 
confounds  assessment  with  taxation,  if  exemption  from 
taxation  in  whole  or  in  part  is  what  was  intended,  which 
is  by  no  means  clear. 

The  expressed  aim  of  the  by-law  is  to  grant  certain 
immunities  and  exemptions  in  respect  of  the  water  privi- 
leges mentioned  in  the  recital,  by  directing  and  requiring 
the  assessor  or  assessors  to  assess  these  privileges  at 
$p 0,000,  so  that  they  may  be  rated  at  that  sum  for  ten 
years,  however  they  may  be  improved.  But  no  manufac- 
turing establishment  is  thereon  now,  nor  is  the  company 
bound  in  any  way  to  erect  or  place  any  thereon,  yet  the 
property  is  to  remain  so  assessed  during  the  ten  years, 
though  it  may  greatly  increase  in  value. 

Besides,  how  extremely  easy  it  would  be  to  evade  the 
ostensible  purpose  of  the  by-law  by  erecting  a  small  manu- 
facturing establishment  on  the  property,  and  then  use  the 
whole  or  parts  of  it  for  other  purposes  ostensibly  in  con- 
nection with  the  manufacturing  establishment. 

It  is  unnecessary,  however,  to  stray  into  considerations 
of  this  kind.  The  by-law  is,  too  palpably,  not  a  by-law 
under  the  368th  section,  or  under  any  other  section  of  the 
municipal  law  of  Ontario. 

But  there  is  a  still  more  serious  objection  to  this  by-law, 
an  objection  founded  on  public  policy  and  morality. 

The  council,  by  this  by-law,  undertake  to  direct  and 
control  the  assessor  or  assessors  for  a  period  of  ten  years, 
and  to  require — in  fact  to  compel  them — to  assess  the  sev- 
eral properties  of  which  the  whole  property  of  the  Dickson 
Company  is  composed,  or  of  which  it  may  hereafter  be 
composed,  "  so  that  the  aggregate  of  the  several  amounts 
shall  not  exceed  $50,000,  notwithstanding  the  erection 
thereon  of  any  buildings,  or  the  placing  in  any  building 
erected,  or  that  may  be  hereafter  erected  thereon,  of  any 
machinery." 

Now  what  does  thispro vision  imply — necessarily  imply  ? 
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The  assessors  are  appointed  annually;  and  before  they 
enter  on  the  duties  of  their  office  each  of  them  is  required 
by  section  273  of  the  Municipal  Institutions  Act,  to  make 
and  subscribe  the  solemn  declaration  given  by  that  section, 
that  he  "  will  truly,  faithfully  and  impartially,  to  the  best 
of"  his  "knowleds^e  and  ability,  execute  the  office  of" 
assessor,  to  which  he  has  been  appointed. 

The  Assessment  A-ct,  R.  S.  O.  ch.  180,  sec.  23,  directs  in 
imperative  terms,  that  "  real  and  personal  property  shall 
be  estimated  at  their  cash  value,  as  they  would  be 
appraised  in  payment  of  a  just  debt  from  a  solvent  debtor." 

By  section  42  the  assessor  is  required  to  complete  his  roll 
at  a  time  there  stated ;  and  he  is  commanded  to  "  attach 
thereto  a  certificate  signed  by  him,  and  verified  upon  oath 
or  affirmation"  in  the  form  given :  that  he  has  set  down  in 
that  assessment  roll  all  the  real  property  liable  to  taxa- 
tion situate  in  the  municipality,  and  "the  true  actual 
value  thereof  in  each  case,  according  to  the  best  of"  his 
"  information  and  judgment." 

Then  any  person  assessed  may  complain  that  his  pro- 
perty is  assessed  too  high,  as  compared  with  other 
property  ;  and  that  other  property  is  assessed  too  low. 

Thereupon  he  appeals,  and  the  Court  of  Revision  has  to 
decide  ;  and  every  member  of  that  Court — all  members  of 
the  Council — in  addition  to  his  oath  of  office,  solemnly 
swears  (or  affirms  in  cases  where  by  law  affirmation  is 
allowed)  that  he  will  to  the  best  of  his  judgment  and 
ability,  and  without  fear,  favour,  or  partiality,  honestly 
decide  the  appeal. 

The  duties  of  assessors  and  of  the  members  of  the  Court 
of  Revision  are  statutory  duties,  to  be  performed  pur- 
suant to  the  instructions  given  by  the  statute,  and  no 
other  instructions.  They  are  presumed  and  required  to 
act  in  the  discharge  of  their  several  duties  independently 
of  the  Council  and  of  all  others;  and  unless  they  act  in 
that  way  they  violate  their  several  oaths  ot  office  and 
betray  their  trust.  They  are,  in  fact,  officers  of  justice, 
clothed  with  the  important  and  dehcate  judicial  function 
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of  causing  equality  of  taxation,  as  between  the  ratepayers 
•of  the  municipality,  according  to  the  true  value  of  pro- 
pert3^  To  this  end,  and  to  it  alone,  they  are  bound  to 
discharge  their  several  duties  conscientiously,  and  upon 
their  several  personal  responsibilities. 

It  need  hardly  be  said,  therefore,  that  such  officers  are 
bound,  not  only  not  to  accept  and  act  upon  instructions 
of  the  Council,  whether  given  by  by-law  or  otherwise, 
which  are  contrary  to  the  directions  of  the  statute  law, 
but  to  reject  and  disregard  such  instructions. 

This  by-law  then  purports  to  do  that  which,  indeed,  it 
cannot  do,  but  which  is  highly  immoral  for  a  public  body 
like  a  Council  even  to  propose  or  pretend  to  do  ;  and 
although  it  is  bad  on  its  face  and  invalid,  public  policy 
demands  that  even  the  semblance  of  a  by-law  of  the  kind 
should  not  be  permitted  to  remain  unstigmatized  amongst 
the  by-laws  of  the  municipality.  It  must  be  quashed 
with  costs. 

Order  absolute. 


X] 


DUFRESNE  V.  DUFRESNE. 


773 


[CHANCERY  DIVISION.] 

DUFRESNE  V.  DUFRESNE  ET  AL. 

Sale  at  undervalue, — Purchaser  for  value  without  notice — Advance  by  wife  to 
husband  without  any  contract  for  repayment. 

Xi.  F.  D.  being  the  owner  of  certain  valuable  property,  mortgaged  it  for 
$700,  became  of  unsound  mind  and  was  confined  in  an  asylum.  During 
his  confinement  M.  A.  D.,  his  second  wife,  procured  S.,  the  holder  of 
the  mortgage,  to  sell  under  the  power  of  sale,  and  the  property  was 
sold  for  $900  to  E.  K,  sister  of  M.  A.  D.  Two  years  after  E.  R.  sold 
the  property  to  M.  E.  B.  for  $5,000,  and  a  mortgage  for  $4,000  unpaid 
purchase  money  was  taken  to  M.  A.  D. 

In  an  action  by  L.  F.  D.,  by  L.  D.,  his  next  friend,  to  set  aside  the  sale 
or  for  an  account,  it  was 

Held,  on  the  evidence,  that  the  property  was  sold  at  a  great  undervalue 
under  the  power  of  sale,  and  that  E.  R.  was  the  agent  of  M.  A.  D,,  but 
that  as  M.  E.  B.  was  a  purchaser  for  value  without  notice,  the  sale 
must  stand,  but  an  account  of  the  proceeds  was  ordered  against  M..A.  D. 

During  the  trial  M.  A.  D.  obtained  leave  to  amend,  and  claimed  to  be 
allowed  a  sum  of  $1,500,  which  she  alleged  she  had  given  to  her 
husband,  the  plaintiff,  as  a  loan,  and  which  was  employed  in  the 
purchase  of  the  property  and  building  thereon. 

Held,  that  as  no  contract  for  repayment  was  shewn,  no  security  being 
taken  and  no  attempt  having  been  made  to  collect  the  amount,  although 
many  years  had  passed,  the  transaction  could  not  be  treated  as  a  loan, 
and  the  wife  could  not  recover  or  be  allowed  the  amount  so  claimed. 

This  was  an  action  brought  by  Louis  Flairen  Dufresne, 
by  Laura  Dufresne  his  next  friend,  against  Mary  Ann 
Dufresne,  Marie  E.  Benoit,  Alphone  Benoit,  Eliza  Ross  and 
La  Soci^te  de  Construction  Canadienne  d'Ottawa,  to  set 
aside  the  sale  of  some  property  of  the  plaintiff  or  for  an 
account  of  the  proceeds. 

The  statement  of  claim  set  out  that  the  plaintiff  was 
a  person  of  unsound  mind  confined  in  the  Beauport  Asylum  > 
in  the  Province  of  Quebec ;  that  Laura  Dufresne,  his  next 
friend,  was  his  lawful  daughter  and  only  child  by  his  first 
wife,  who  was  dead ;  that  the  defendant,  Mary  Ann  Du- 
fresne, was  his  second  wife  ;  that  in  the  year  1874  the 
plaintiff  was  the  owner  of  certain  property  (setting  it  out) 
which  he  then  mortgaged  to  one  Robert  Oliver  to  secure 
$700 ;  that  by  assignments  for  value  the  defendants,  the 
Societe,  became  the  holders  of  the  said  mortsraofe  :  that  in 
1878  the  said  Mary  Ann  Dufresne  disagreeing  with  her 
husband,  the  plaintiff,  instituted  an  action  and  obtained  a 
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decree  for  alimony  against  him  ;  that  in  the  year  1876  the 
plaintiff  became  of  unsound  mind,  and  afterwards  was  con- 
fined, at  the  instance  of  the  said  Mary  Ann  Dufresne,  in. 
the  Beauport  Asylum  ;  that  the  said  Mary  Ann  Dufresne- 
allowed  the  interest  to  fall  in  arrear,  althoug^h  she  had  suf- 
ficient  funds  to  pay  it  from  the  proceeds  of  the  plaintiff's 
personal  estate  which  she  had  sold,  and  entered  into  a 
scheme  with  the  defendants  Ross  and  the  Societe  by  which 
the  Societe  sold  and  conveyed,  in  the  year  1880,  the  said 
property  to  the  defendant  Ross  for  the  sum  of  $900, 
although  it  was  worth  $7,000 ;  that  the  said  defendant 
Ross,  in  the  year  1882,  sold  and  conveyed  the  said  property 
to  the  defendant  Mary  E.  Benoit  for  $5,000  and  the  mort- 
gage for  the  unpaid  purchase  money  was  made  to  the 
defendant  Mary  Ann  Dufresne ;  and  asked  to  have  the 
sale  set  aside  and  for  an  account. 

The  joint  statement  of  Mary  Ann  Dufresne  and  Eliza 
Ross  set  up  a  claim  for  $697.82  alimony  ;  that  when  the 
plaintiff  first  became  of  unsound  mind  and  was  admitted 
into  the  asylum  the  said  Mary  Ann  Dufresne  was  then 
duly  appointed  his  lawful  Curator  or  Guardian,  according 
to  the  law  of  the  Province  of  Quebec,  and  was  liable  as  such 
to  account  for  his  estate  only  to  the  proper  authority  in 
the  Province  of  Quebec ;  that  she  supported  her  children 
by  the  plaintiff,  as  well  as  his  child  by  his  first  marriage ; 
that  by  her  marriage  settlement  she  would  be  entitled  to 
$2,000  of  her  husband's  estate  in  the  event  of  her  surviv- 
ing him  ;  that  she  had  paid  debts  of  the  plaintiff's;  that 
she  had  a  lien  on  the  property  for  her  alimony,  and  what 
she  and  the  defendant  Ross  did  was  for  the  purpose  of  pro- 
tecting and  securing  the  benefit  of  said  lien  ;  and  denied 
all  fraud. 

The  defendants,  the  Benoits  and  the  Soci^t^,  joined  in  a 
statement  of  defence  in  which  the  latter  denied  entering 
into  any  scheme  for  a  pretended  sale,  and  set  up  a  proper 
sale  under  the  power  of  sale  in  the  mortgage,  and  the  de- 
fendants the  Benoits  set  up  a  purchase  for  value,  viz : 
$5,000  and  no  notice. 
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The  action  was  tried  at  Ottawa,  at  the  Fall  sittings,  on 
the  26th  and  27th  of  October,  1885,  before  Ferguson,  J. 

At  the  trial  the  defendant  Mary  Ann  Dufresne,  by 
-amendment,  claimed  to  be  allowed  a  sum  of  $1,500,  which 
she  alleged  she  had  given  to  her  husband  as  a  loan. 

W.  H.  Barry  and  Sinclair  for  the  plaintiff.  The  evidence 
shows  collusion,  and  a  sale  at  a  gross  undervalue  ;  and  even 
if  the  sale  is  not  set  aside,  the  defendant  Mary  Ann  Dufresne 
should  be  ordered  to  account  for  the  proceeds  :  Davey  v. 
Durrani,  1  De  G.  &  J.,  535  ;  Harriot  v.  The  Anchor  Re- 
versionary Co.,  7  Jur.,  N.  S.,  155  ;  Orme  v.  Wright,  3  Jur 
19;  Toms  v.  Wilson,  11  W.  R.  117;  Fisher  on  Mortgages^ 
4th  ed.,  454 ;  Vail  v.  Jacobs,  62  Mo.  130.  The  property 
being  situated  in  Ontario  the  Court  here  has  exclusive 
jurisdiction,  and  Mrs.  Dufresne  is  bound  to  account  for  it. 
The  personal  property  having  been  brought  here,  the  Court 
has  jurisdiction  over  it :  Garr  v.  Living,  28  Beav.  644.  If 
the  sale  by  the  Soci^te  is  bad,  but  the  sale  to  Mrs.  Benoit 
^ood,  then  Mrs.  Dufresne  should  account  as  a  trustee. 

Lees,  Q.  C,  for  the  defendants  Dufresne  and  Ross. — If 
the  acts  of  Mrs.  Ross  were  not  the  acts  of  Mrs.  Dufresne, then 
she  is  a  stranger  and  the  sale  must  stand  good.  The  evi- 
dence does  not  show  that  she  purchased  for  Mrs.  Dufresne, 
but  only  at  her  request.  No  fraud  has  been  proved.  No 
trust  has  been  proved.  The  defendant  should  be  allowed 
the  $1,500  lent  her  husband. 

Olivier,  for  the  defendants  the  Benoits. — My  clients  have 
been  charged  with  fraud,  and  none  has  been  proved  ;  and 
as  the  sale  to  Mrs.  Benoit  stands  good  both  are  entitled  to 
their  costs. 

O'Gara,  Q.  C,  for  the  Soci^td,  took  the  same  line  of 
argument  as  Mr.  Olivier. 

Sinclair,  in  reply. — The  order  shows  there  was  a  scheme, 
and  that  the  Soci^t^  put  the  property  up  for  sale  before 
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any  |interest  was  due  :  Latch  v.  Furlong,  12  Gr.  308  ; 
National^  Bank  of  Australasia  v.  United,  &c.,  Co.,  4  App. 
Cas.  402  ;  Heath  v.  Grealoch,  L.  K  10  Ch.  22 ;  Richmond 
V.  Evans,  8  Gr.  508.  The  defendant  is  not  entitled  to  the 
$1,500. 

December  8,  1885.  Ferguson,  J. — [The  learned  Judge, 
after  stating  the  facts  as  found  upon  the  evidence,  pro- 
ceeded, as  follows :]  This  action  is  brought  to  set  aside  the 
sale  and  conveyance  of  the  lands  by  the  Society  on  the 
grounds  of  collusion,  fraud,  gross  undervalue,  &;c.,  for  an 
account  of  the  rents  and  profits,  an  account  of  the  pro- 
ceeds of  the  sale  of  the  personal  property,  &c.,  &ic. 

Much  evidence  was  given  for  the  purpose  of  showing 
collusion  between  the  officers  of  the  Society,  Mrs.  Eoss  and 
Mrs.  Dufresne  in  regard  to  the  sale  that  was  sought  to  be 
impeached.  On  the  argument,  however,  counsel  conceded 
that  Mrs.  Benoit  was  a  bond  fide  purchaser  from  Mrs. 
Ross  without  any  notice  of  the  collusion  or  fraud,  if  any, 
of  which  the  plaintiff  complained,  and  that  her  (Mrs. 
Benoit's)  purchase  must  be  upheld ;  and  that  as  a  conse- 
quence the  conveyance  from  the  Societe  to  Mrs.  Eoss  must 
be  upheld.  There  is,  I  think,  no  doubt  that  Mrs.  Eoss 
simply  acted  in  the  matter  as  the  agent  of  Mrs.  Dufresne, 
and  that  the  acts  of  the  one  were  really  the  acts  of  the 
other  throughout. 

Plaintifi's  counsel  then  asked  for  an  account  of  the  pur- 
chase money  on  the  sale  to  Mrs.  Benoit,  of  the  rents  and 
profits  of  the  lands  in  the  meantime,  as  upon  a  trust,  and 
to  have  it  declared  that  Mrs.  Dufresne  was  and  is  a  trustee 
of  the  same  for  the  plaintiff.  He  also  asked  an  account  of 
the  moneys  of  the  superannuation  salary  or  pension  of  the 
plaintiff  that  had  been  received  by  Mrs.  Dufresne,  saying 
that  the  plaintiff  would  be  entitled  to  set  these  off  against 
arrears  of  alimony.  Nothing  was  asked  against  the  Societe 
or  against  Mrs.  Eoss. 

For  the  defendant  Mrs.  Dufresene  it  was  contended, 
amongst  other  things,  that  she^was  liable  to  account  only 
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to  the  court  in  the  Province  o£  Quebec  by  which  she  had 
been  appointed  curatrix,  and  professional  evidence  was 
given  for  the  purpose  of  showing  that  such  was  the  effect 
of  the  order  made  by  that  court.  This  evidence  failed,  I 
think,  to  show  what  was  proposed  ;  and  I  have  no  hesita- 
tion in  saying  that  I  think  this  contention  failed. 

On  behalf  of  this  defendant  it  was  further  contended  that 
in  any  case  she  should  be  allowed  the  sum  of  $1,500  which 
she  says  she  had  of  her  own  at  the  time  of  her  marriage 
and  which  she  says  she  had  lent  to  her  husband,  the  plain- 
tiff for  the  purpose  of  acquiring  the  property  in  question 
and  erecting  the  house  upon  it,  and  which  she  says  was  so 
employed.  The  evidence  is  that  the  marriage  took  place 
in  January,  1867.  There  was  a  marriage  contract  and  a 
bond,  which  were  produced  and  put  in  evidence.  They 
provide  simply  that  the  plaintiff  should,  in  the  event  of 
his  wife  surviving  him,  leave  her  by  his  will  the  sum  of 
$2,000  for  her  own  proper  use  and  benefit  absolutely. 

The  claim  made  for  this  $1,500  is  by  an  amendment  of  the 
pleading,  and  it  is  claimed  as  money  lent  by  the  wife  to  the 
husband  for  the  purposes  of  the  purchase  of  the  land  and 
building  thereon,  and  that  it  was  so  employed.  The  only  evi- 
dence regarding  it,  so  far  as  I  at  present  recollect  or  see  by 
my  notes,  is  that  of  Mrs.  Dufresne  herself.  She  says:  "I  had 
money  of  my  own  when  I  was  married ;  I  lent  it  to  my 
husband  for  the  purpose  of  acquiring  this  property.  The 
sum  was  $1,500.  It  was  employed  in  the  purchase  of  the 
lot  and  the  building  of  the  house."  The  Statute  of  Limita- 
tions is  not  pleaded  to  this  claim. 

In  Hopkins  v.  Hopkins,  7  0.  R.  224,  a  wife  had  sued  her 
husband  for  money  lent,  I  there  referred  to  the  language 
of  Lord  Westbury  in  Woodward  v.  Woodward,  9  Jur., 
N,  S.j  882,  where  he  said :  "I  do  not  go  so  far  as  to  say, 
that  in  the  bare  case  of  sum  of  money,  part  of  the  income 
of  the  separate  estate  of  the  wife,  being  handed  over  by 
her  to  the  husband,  the  Court  would  of  necessity  raise  an 
assumpsit  for  the  repayment ;  but  it  is  quite  clear  and  well 
settled  thatj  if  money,  part  of  the  income  of  her  separate 
98 — VOL.  X  o.R. 
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estate,  be  handed  over  by  the  wife  to  the  husband  upon  a 
contract  of  loan,  she  may  sue  her  husband  in  respect  of 
the  contract."  I  then  thought,  and  I  still  think,  that  a 
contract  for  repayment  must  be  shown.  This  is,  of  course, 
involved  in  the  contract  of  loan.  The  difficulty  is,  that  it  is 
so  easy  when  subsequent  events  happen,  to  conceive  and 
say  that  money  that  at  the  time  was  simply  handed  over, 
was  "lent." 

In  Hopkins  v.  Hopkins,  supra,  I  thought  there  was 
no  evidence  of  a  loan  at  all.  In  the  present  case  no 
contract  for  the  repayment  of  the  money  is  shown  beyond 
what  may  be  involved  in  the  word  "  lent "  which  is  used 
by  this  defendant.  No  security  appears  to  have  been  taken 
upon  the  property  or  otherwise.  Many  years  have  passed 
away,  and  although  there  have  been  unhappy  dilFerences 
between  the  husband  and  wife,  I  am  not  shown  that  any 
attempt  has  ever  been  made  to  collect  the  money  from  him. 
Without  desiring  at  all  to  impugn  the  testimony  of  Mrs. 
Dufresne  on  the  subject,  I  cannot  avoid  being  of  the 
opinion  that  the  money  was  just  handed  over  to  her  hus- 
band without  any  contract  for  repayment,  and  that  she 
now  honestly  enough  looks  upon  it  as  a  loan,  when  in  the 
eye  of  the  law  it  was  not,  and  I  am  of  the  opinion  that 
she  cannot  recover  or  be  allowed  this  sum  of  $1,500. 

In  regard  to  the  alleged  sale  of  the  furniture,  &c.,  by 
Mrs.  Dufresne  the  evidence  is  somewhat  ^tangled,  and  it 
is  conflicting,  and  I  am  of  the  opinion  that  the  plaintiff 
does  not  make  out  a  case  in  this  respect  sufficiently  strong 
to  warrant  a  decision  that  Mrs.  Dufresne  should  account 
for  the  proceeds  of  the  sale  of  it. 

I  am  of  the  opinion  that  if  there  had  not  been  the  sub- 
sequent sale  of  the  house  and  lot  to  Mrs.  Benoit,  the  sale 
by  the  Soci^te  could  not  be  permitted  to  stand.  It  is  not 
necessary  for  me  to  say  what  would  have  been  the  rights 
of  the  plaintiff,  had  he  been  in  fl*  position  to  place  Mrs 
Benoit  in  statu  quo  in  case  of  the  transaction  being  set 
aside.  This  his  counsel  said  he  was  quite  unable  to  do^ 
when  he  made  the  concession  that  I  have  before  referred 
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to.  The  sale  by  the  Soci^te  was  at  such  a  gross  under- 
value that  I  think  it  was  in  violation  of  their  duties  to- 
wards their  mortgagor,  although  it  may  well  be  that  the 
actual  intention  of  the  officers  of  the  Society  (when  all  the 
circumstances  of  the  plaintiff's  family,  as  they  no  doubt 
appeared  to  them,  are  taken  into  account)  was  pure  and 
perhaps  laudable. 

I  am  of  the  opinion  that  there  should  be  a  declaration 
that  the  defendant  Mrs.  Dufresne  is  liable  to  account  to 
the  plaintiff  for  the  purchase  money  of  the  house  and  lot, 
and  the  rents  and  profits  of  the  same,  she  being  allowed,  of 
course,  the  portion  of  it  employed  in  payment  of  the  mort- 
gage to  the  Soci^td  and  all  other  just  allowances,  and  for 
the  monies  that  she  has  received  being  part  of  the  plain- 
tiff's superannuation  salary  or  allowance.  From  what  may 
be  found  against  her  upon  the  taking  of  these  accounts, 
she  is,  I  think,  entitled  to  deduct  all  arrears  of  her  alimony, 
and  all  sums  that  she  may  have  paid  for  or  towards  the 
support  and  maintenance  of  the  plaintiff. 

G.  A.  B. 
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ABATEMENT. 

Of  action^ — See  Seduction. 

ACCIDENT. 
See  Railways,  4,  5. 


ADMINISTRATORS. 
See  Executors  and  Administra- 

TOES. 


AEFIDAYIT. 
See  Criminal  Law,  3. 

ANNUITY. 

Interest  on  as  against  assignee  in 
insolvency — B.  S.  0.  ch.  50,  ss.  266. 
99 — VOL  X  O.R. 


267 — Repairs  —  Covenant  to  keep 
houses  suitable  for  tenants.^ — J.  S. 
by  bis  will  gave  his  wife  E.  S.  an 
annuity  of  $2,000  a  year, and  charged 
it  on  his  estate.  After  his  death  E. 
S.  the  annuitant,  C.  E.  S.  and  M.  A. 
S.  two  daughters,  and  W.  A.  S.  and 
G.  E.  S.  two  sons,  entered  into  an 
agreement  whereby  the  annuity  was 
charged  on  certain  real  estate  and 
other  property,  and  the  sons  cove- 
nanted to  pay  it,  and  the  executors 
of  J.  S.  transferred  all  their  interest 
as  executors  in  all  the  estate  of  J.S. 
to  the  said  sous,  subject  to  the  said 
charge.  Subsequeutly  all  parties 
joined  in  borrowing  $16,000  on 
mortgage  of  part  of  the  property  for 
the  purpose  of  reconstructing  the 
buildings,  the  annuity  being  post- 
poned to  the  mortgages.  W.  A.  S. 
and  G.  E.  S.  afterwards  became  in- 
solvent, and  B.  became  assignee  in 
insolvency.  The  annuity  fell  into 
arrear  for  several  years,  and  E.  S. 
died  having  made  a  will  by  which 
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she  devised  all  her  estate  to  C,  E.  S. 
and  M.  A.  S.,  who  brought  an  action 
against  B.  to  have  a  lien  declared 
on  the  property  for  the  amount  of 
the  arrears  of  the  annuity.  On  a 
reference  to  the  Master  he  found 
that  they  had  the  right  to  maintain 
the  action,  and  settled  the  amount 
of  the  annuity  due,  and  allowed 
interest  for  the  six  years  preceding 
action  brought.  On  an  appeal  from 
the  Master's  report,  it  was 

Held,  that  R.  S.  0.  ch.  50  sees. 
266  and  267,  under  which  the  in- 
terest was  allowed,  is  not  applicable 
to  cases  where  a  recovery  is  sought 
not  against  a  defendant  personally, 
but  against  his  estate,  and  following 
Booth  V.  Goidton,  2  Giff.  520,  that 
except  under  extraordinary  circum- 
stances upon  particular  grounds 
suggested  of  hardship  or  peculiarity, 
interest  is  not  to  be  allowed  upon 
the  arrears  of  an  annuity.  In  this 
case,  under  any  circumstances,  the 
award  of  interest  could  not  be  upheld 
as  against  the  assignee  in  insolvency. 

Held,  also  that  the  expense  of  some 
flooring,  lathing,  and  plastering,  was 
properly  charged  against  the  defen- 
dants, as  W.  A.  S.  and  G.  E.  S.  had 
covenanted  to  keep  the  houses  tenant- 
able,  and  these  repairs  were  made 
because  the  tenant  threatened  to 
leave. 

Held,  also,  on  the  evidence  in  this 
case  that  the  Master  was  right  in 
disallowing  a  large  set-off  brought 
in  by  the  defendant  over  and  above 
the  sum  of  $16,000  allowed  for  re- 
constructing the  buildings.  Snarr 
et  al.  V.  Badenachf  131. 


AGREEMENT. 
See  Contract. 


ALTERATION. 

Plan.']  -—  See  Assessment  and 
Taxes,  1. 


AMENDMENT. 
See  Malicious  Prosecution,  2. 


APPEAL. 

To  County  Court  Judge  from 
Court  of  Revision — Time.'\ — See 
Assessment  and  Taxes,  1. 


ARBITRATION  AND  AWARD. 

Compensation  for  land  taken  by 
railway  company  —  Issue — Plead- 
ings— Fixing  day  for  making  award 
— 42  Tie.  ch.  9,  sec.  9,  sub-sec.  21, 
(Z).)] — D.  brought  an  action  to  com- 
pel a  railway  company  to  arbitrate 
to  ascertain  the  value  of  certain  land 
taken  for  the  purposes  of  the  railway 
company,  and  after  the  service  of  the 
writ  the  company  served  a  notice  to 
arbitrate,  and  after  arbitration  an 
award  was  made  by  two  of  the  arbi- 
trators, but  was  subsequently  set 
aside  by  the  Court  as  invalid.  D. 
then  proceeded  with  his  action,  and 
the  railway  company  pleaded  that 
the  arbitrators  had  fixed  a  time  for 
the  making  of  the  award,  but  did 
not  make  any  within  the  time  limi- 
ted, and  did  not  enlarge  the  time, 
and  that  therefore  the  sum  of  $400 
offered  by  the  i-ailway  company  be- 
fore proceedings  taken  had  become 
the  amount  of  the  compensation. 

The  learned  Judge  found  on  the 
evidence  that  no  time  had  been  fixed 
by  the  arbitrators  for  making  the 
award. 
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Held,  that  as  the  parties  by  their 
pleadings  had  placed  themselves  upon 
issue  as  to  whether  the  arbitra- 
tors had  fixed  a  time  or  not,  and  as 
that  issue  was  found  in  favour  of  the 
plaintiff,  the  sum  of  $400  offered  had 
not  become  the  compensation  to  be 
paid,  and  a  reference  back  was 
ordered.  Demorest  v.  Grand  Trunk 
R.  W.  Go.  et  al,  515. 


ASSESSMENT  AND  TAXES. 

1.  Gourt  of  Revision — Appeal  to 
County  Gourt  Judge — Time—Ma7i- 
damus  —  Farm  land  —  Plans  — 
Alteration.'] — Where  an  assessment 
roll  was  returned  to  the  County 
Clerk's  office  on  1st  May,  but  the 
certificate  was  neither  signed  nor 
sworn  to  till  4:th  May,  and  additions 
were  made  to  the  roll  between  the 
1st  and  4th  May,  and  notice  to  the 
parties  assessed  (signed)  informed 
them  that  they  must  give  notice  of 
^ippeal  within  fourteen  days  from 
the  latter  date.  Held,  that  a  notice 
of  appeal  given  on  18th  of  May  was 
in  time,  because  the  roll  was  not 
delivered  to  the  clerk  completed 
and  added  up  with  the  certificates 
and  affidavits  "  before  4th  May ;  and 
that  the  County  Judge  should  not 
therefore  have  dismissed  an  appeal 
to  him  on  the  ground  that  the  notice 
was  not  served  within  fourteen  days 
from  1st  May,  as  well  as  because 
that  was  not  the  ground  taken 
before  the  Court  of  Revision. 

Held,  also,  had  the  Court  of 
Revision  proceeded  on  that  ground 
their  decision  would  have  been  bind- 
ing on  the  County  Judge. 

A  mandamus  was  therefore 
•directed  to  the  County  Judge  to  try 
t,he  said  appeal. 

Qucere,  whether  a  person  who  has 


laid  out  land  into  town  or  village 
lots  for  sale  cannot  afterwards,  if  he 
find  he  cannot  dispose  of  them  as 
such,  or  for  any  other  reason,  re- 
place his  land  as  it  was  before. 

Semble,  the  county  council  having 
extended  the  time  for  the  return 
of  the  roll  to  the  15th  of  June, 
although  that  date  was  disregarded 
by  all  parties  to  this  application,  the 
applicant  had  of  right  the  power  to 
appeal  within  fourteen  days  from 
such  date.    Re  Alla7i,  110. 

2.  Municipal  corporations  —  Ex- 
emption from  taxation — "  Gonsoli- 
dated  Municipal  Act,  1883" — Muni- 
cipal Amendment  Act,  1884"  — 
By-law  not  submitted  to  ratepayers 
— Purchase  of  exemption  — Invalid- 
ity of  by-law.] — An  exemption  from 
taxation  under  the  "  Consolidated 
Municipal  Act,  1883,"  sec.  368,  and 
"  The  Municipal  Amendment  Act, 
1884,"  sec.  8,  cannot  be  granted 
arbitrarily :  there  must  be  a  suffi- 
cient public  benefit  to  the  taxpayers 
of  the  locality,  actual  or  anticipated, 
to  sustain  a  by-law,  which  exempts 
any  such  establishment,  company,  or 
works  from  taxation ;  and  there 
must  be  a  good  and  valid  considera- 
tion to  support  the  exemption  or 
grant  which  should  be  in  some  way 
connected  with  the  business  of  the 
manufacturing  establishment. 

The  municipality  of  a  town  agi'eed 
with  T.  to  exempt  from  taxation  for 
a  series  of  years  two  of  T.'s  manu- 
facturing establishments  already  in 
operation,  in  consideration  of  bis 
assuming  their  place  in  an  arrange- 
ment made  by  them  with  a  railway 
company,  by  which  they  were  bound 
to  pay  the  latter  $1,800,  and  also  to 
■  find  the  railway  company  the  right 
of  way  free  upon  the  company  con- 
structing a  switch  from  the  latter's 
1  station  into  the  town. 
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Held,  not  a  case  within  section 
368  of  the  "  CodsoL  Municipal  Act, 
1883,"  as  amended  by  the  "  Muni- 
cipal Amendment  Act,  1884," — that 
there  was  not  a  proper  public  con- 
sideration from  T.  for  granting  the 
exemption,  and  that  the  arrange- 
ment was  in  effect  a  purchase  by  T. 
and  a  sale  to  him  of  an  exemption 
from  taxation  ;  and  a  by-law  passed 
by  the  municipality  for  the  purpose, 
but  not  submitted  to  the  ratepayers, 
was  therefore  quashed  with  costs. 
Re  Scott  and  Corporation  of  Til  son- 
burg,  119. 

3.  Tax  sale  —  Assessment  —  Sale 
for  more  than  is  due- — Mistake  in 
carrying  forivard  amount — Error 
or  miscalculation  " — R.  /S.  0.  ch.  180, 
sec.  150.] — On  an  appeal  to  the 
Divisional  Court  the  judgment  of 
Proudfoot,  J.  (reported  ante  9 
O.  R.  451)  was  reversed. 

Fer  BoYDjC. — In  Yokhamv.  Hall, 
15  Gr.  335,  the  excess  of  statute 
labor  tax  was  clearly  illegal,  and  its 
imposition  being  unjustifiable  viti- 
ated the  sale.  There  was  no  illegal 
excess  of  tax  originally  imposed 
upon  the  land  in  this  case,  and  the 
owner  must  be  regarded  as  being 
notified  by  the  advertisement  of  sale 
of  the  error  in  carrying  forward  the 
amount,  and  having  taken  no  steps  to 
have  it  remedied,  pending  the  period 
allowed  for  payment  or  redemption, 
he  cannot  afterwards  invoke  its  aid 
to  annul  the  tax  sale. 

Per  Ferguson,  J. — The  difference 
d£  twenty  cents  and  the  calculation 
of  interest  and  commission  upon  it 
must  fall  within  the  meaning  of  the 
words  "error  or  miscalculation" 
mentioned  in  sec.  150  of  R.  S.  O. 
ch.  180,  and  if  so  the  provision  is 
that  the  tax  deed  shall  not  be  in- 
valid. 
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Yokham  v.  Hall,  15  Gr.  335,  con- 
sidered and  distiDguished.  Claxton 
V.  Shihley,  295. 

4.  Tax  deed — Time  within  which 
it  can  he  questioned — R.  S.  0.  ch. 
180,  sec.  156.'] —  Held,  following 
Hutchinson  v.  Collier,  27  C.  P.  254,, 
that  the  two  years  given  by  sec.  156 
of  P.  S.  0.  ch.  180,  within  which  a 
tax  deed  can  be  question ed,  is  to  be- 
computed  from  the  giving  of  the 
deed,  and  not  from  the  time  of  the- 
sale. 

The  Court,  though  not  satisfied 
with  the  decision  as  arrived  at  in 
that  case,  considered  they  were^ 
bound  by  it.    Lyttle  v.  Broddy,  550. 


Exemption.']— See  Municipal  Law.. 
5,  7. 


ASSIGNMENT. 

For  creditors.] — See  Bankruptcy 
AND  Insolvency,  1,  3. 

Forfeiture  of  term  and  rent  due.\, 
— See  Landlord  and  Tenant,  1. 


AWAPD. 

See  Arbitration  and  Award. 


BAILEES. 
See  Sale  of  Goods,  1. 


BANKPUPTCY  AND  INSOL- 
VENCY. 

1.  Assignment — Proof  of  claims 
—  Collateral  securities  —  Giving 
caredit  for  amounts  received  on  col- 
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laterals — Line  of  credit" — Posi- 
tion of  commercial  jiai^er  discounted 
under — Time  for  fixing  the  state  of 
<iccounts.\ — F.  agreed  with  the 
Bank  of  Montreal  for  a  line  of  credit 
to  be  secured  by  the  discount  of 
■  certain  bills  and  notes  which  he  had 
himself  discounted,  and  which  he 
indorsed  and  delivered  to  the  bank. 
He  also  arranged  with  the  Mer- 
chants' Bank  to  discount  his  own 
notes  to  be  secured  by  the  deposit 
of  his  customers,  notes  as  collateral. 
F.  then  failed,  being  largely  indebted 
to  both  banks,  and  made  an  assign- 
ment for  the  general  benefit  of  his 
creditors.  In  proving  their  claims 
on  his  estate  before  the  assignee,  the 
banks  contended  that  they  were  only 
bound  to  give  credit  on  the  amount 
■of  their  claims  for  sums  received  on 
the  collateral  securities  up  to  the 
•date  of  the  assignment.  In  an  action 
by  another  creditor,  entitled  to  share 
under  the  assignment,  against  the 
banks  and  the  assignee.    It  was 

Held^  following  Rhodes  v.  Mox- 
hay,  10  W.  R.  103,  that  a  creditor 
is  entitled  to  prove  for  the  whole 
amount  of  his  debt,  and  to  take  a 
dividend  upon  the  whole  without 
prejudice  to  his  rights  against  secur- 
ities he  may  hold,  subject  to  the 
qualification  that  he  must  not  ulti- 
mately receive  more  than  20s.  on  the 
£.  The  state  of  the  accounts,  at  the 
time  the  claim  is  put  in,  is  that 
which  forms  the  basis  of  the  dividend 
sheet,  and  the  amount  is  to  be  fixed 
by  the  assignee,  as  at  that  date. 
Any  moneys  received  prior  to  that 
from  collaterals  are  to  be  credited  ; 
.  those  received  afterwards  from  such 
■sources  need  not  to  be  taken  into 
.account,  unless  they,  with  the  divi- 
dend, bring  up  the  amount  received 
doj  the  creditor  to  100  cts.  on  the  $. 

That    substantially   both  banks 


were  in  the  same  position  as  to  the 
securities  in  their  hands. 

That  there  was  a  distinct  contract 
for  a  line  of  credit  to  the  debtor  by 
the  Bank  of  Montreal,  and  as  long 
as  that  line  was  not  exceeded,  the 
bank  could  prove  on  the  footing  of 
that  contract  as  the  original  debt, 
and  hold  the  customer's  notes  dis- 
counted in  pursuance  of  it  as  secur- 
ities. Eastman  v.'  Bank  of  Mon- 
treal et  al.,  79. 

2.  Fraudulent  jjreference — Inteni, 
to  defraud  necessary  on  both  sides — 
Evidence  of  such  intent] — The 
weight  of  authority  greatly  prepon- 
derates in  favour  of  the  view  that  in 
order  to  work  a  fraudulent  prefer- 
ence of  a  creditor  under  R.  S.  O.  c. 
118,  there  must  be  a  concurrence  of 
intent  so  to  do  on  the  part  of  both 
debtor  and  creditor  :  and  the  rule  of 
the  court  is  not  to  act  upon  mere 
suspicion  in  the  absence  of  affirm- 
ative evidence  of  fraud,  or  of  con- 
trolling circumstantial  evidence  lead- 
ing to  that  conclusion. 

Ivey  V.  Knox,  8  O.  R.  648,  not 
followed.  Burns  et  al.  v.  Mackay 
et  al.,  167. 

3.  Assignment  forhenefit  of  credit- 
ors— Disjmting  assignment — Right 
to  recover  dividend.] — In  an  action 
by  a  creditor  of  an  insolvent  against 
the  assignee  under  an  assignment  for 
the  benefit  of  creditors  to  recover  the 
amount  of  the  dividend  declared 
upon  his  claim,  the  defendant 
pleaded  as  a  defence  that  the  plain- 
tiff disputing  the  validity  of  said 
assignment  had,  as  an  execution 
creditor  of  the  insolvent,  caused  the 
goods  assigned  to  be  seized,  and  on 
the  trial  of  an  interpleader  issue 
directed  had  endeavored  to  impeach 
the  said  assignment,  and  that  having 
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thus  repudiated  the  assigninent  he 
could  not  now  claim  the  benefit  of  it. 

Held,  [O'Connor,  J.,  dissenting], 
a  good  defence,  and  that  the  plain- 
tiffs were  not  entitled  to  recover. 

It  was  contended  for  the  plaintiffs 
that  the  said  action  not  having  been 
tried  upon  the  merits,  the  court  hav- 
ing held  that  the  plaintiffs  being 
assenting  parties  to  the  assignment 
were  estopped  from  afterwards  im- 
peaching it,  this  defence  formed  no 
bar  to  fche  plaintiff's  right  to  rank  as 
a  creditor  upon  the  estate  of  the  in- 
solvent. 

Held,  that  the  mere  bringing  of 
the  action  was  a  sufficient  repudi- 
ation to  disentitle  the  plaintiffs  from 
recovering. 

Per  O'Connor,  J,,  that  by  the 
judgment  of  the  court  the  plaintiffs 
were  relegated  to  their  position  and 
status  under  the  assignment,  and 
therefore  to  the  benefit  of  it. 
Kloepferv.  Gardner ,  415. 

See  Annuity. 


BANKS  AND  BANKING. 

^ce  Bankruptcy  ANDpN  SOLVENCY,  1. 
— Warehousemen. 


BILLS  OF  EXCHANGE  AND 
PROMISSOEY  NOTES. 

See  Bills  of  Sale  and  Chattel 
Mortgages — Fraud  and  Misrepre- 
sentation. 


BILLS  OF  SALE  AND  CHAT- 
TEL MORTGAGES. 

Chattel  mortgage — Validity  of- — 
Fraud.^ — C,  a  retail  trader,  being 


indebted  to  H.  &  Co.,  wholesale  mer- 
chants, gave  them  a  chattel  mortgage- 
to  secure  such  indebtedness,  and  also- 
a  further  sum  of  about  the  same 
amount,  advanced  to  him  by  H.  & 
Co.  at  the  time  of  the  giving  of  the- 
mortgage,  which  C.  represented  was- 
sufficient  to  pay  off  in  full  all  his- 
other  creditors.  0.  's  indebtedness  to- 
H.  &  Co.  was  covered  by  his  promis- 
sory notes,  which  at  the  time  of  the 
execution  of  the  mortgage  were  on 
discount  with  H.  &  Co.'s  bankers. 
During  the  currency  of  the  mort- 
gage, C.  having  allowed  his  property 
to  be  seized  for  rent,  H.  &  Co.  took 
possession  under  their  mortgage.  C. 
being  unable  to  pay  his  creditors,  the 
plaintiffs,  who  were  creditors,  but 
had  not  recovered  judgment  or  exe- 
cution, took  action  to  set  aside  the 
chattel  mortgage. 

Heidi  affirming  the  judgment  of 
Armour,  J.,  that  under  the  evidence^ 
set  out  in  the  case,  there  was  no 
fraud. 

Held,  also,  following  Hepburn  v. 
Park,  6  0.  R.  472,  that  the  fact  of 
the  ^promissory  notes  in  question 
being  held  by  H.  &  Co.'s  bankers  on- 
discount  did  not  invalidate  the  mort- 
gage. 

Held,  also,  following  Parhes  v.  St^ 
George,  10  A.  B.  496,  that  the  plain- 
tiffs, not  being  execution  creditors, 
could  not  maintain  an  action  to  set 
aside  the  mortgage,  on  the  ground' 
that  the  debt  was  incorrectly  stated' 
therein.  HymauY.  CuthbertsoTi,  443.. 


BILLS  OF  LADING. 
See  Sale  op  Goods,  3. 


BONUS. 
See  Railway  and  Railway  Com-^ 

PANIES,  2. 
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BROKERS. 
&ee  Stocks  and  Stockholdeks. 


BY-LAW. 

Illegaiity — Matters  not  appearing 
on  face  of  by-law.] -See  Municipal 
Law,  1. 

See  Assessment  and  Taxes,  2. — 
Municipal  Law,  6 — Railways,  2 — 
Ways. 


CANADA  TEMPERANCE  ACT, 
1878. 

1.  "The  Liquor  License  Act,  1883," 
and  amendment  of  1884 — Informa- 
tion before  a  single  magistrate — Con- 
viction— Penalty — Bias  or  interest  in 
magistrates.] — An  information  under 
the  Scott  Act  "  can  be  laid  before 
one  Justice,  although  two  must  try 
the  case. 

Section  91  of  the  "  Liquor  License 
Act,  1883,"  46  Yic.  ch.  30  (D.), 
amended  by  47  Yic.  ch.  32,  sec.  16 
(D.),  applies  only  to  localities  in 
which  the  Canada  Temperance  Act 
is  not  in  force. 

In  this  case  the  information  was 
for  selling  liquor,  and  the  conviction 
was  for  "selling  intoxicating  liquor 
and  having  hotel  appliances  in  the 
bar-room  and  premises  "  : 

Held,  that  even  if  a  double  offence 
had  been  charged  in  the  information 
the  magistrate  had  power  to  drop  one 
and  proceed  on  the  other ;  but  that 
in  this  case  a  second  offence  under 
sec.  118  of  the  Canada  Temperance 
Act  was  not  embraced  in  the  words 
used. 

Held,  also,  that  the  conviction  not 
having  been  made  by  a  stipendiary 
magistrate,  <fec., under  sec.  Ill  Canada 


Temperance  Act,  1878,  was  appeal- 
able or  removable  by  certiorari. 

Semble,  that  notwithstanding  Fitz- 
gerald V.  McKinlay,  21  C.  L.  J.  299, 
the  informer  may  be  entitled  to  halt" 
of  the  fine. 

It  was  alleged  that  the  prosecu- 
tions for  offences  against  the  Act 
were  taken  before  the  magistrates 
in  this  case  because  it  "was  notorious 
they  were  thorough-going  Scott  Act 
men,"  and  that  they  had  said  that 
in  no  case  of  conviction  would  they 
inflict  a  less  fine  than  $50.  It  was 
also  alleged  that  one  of  the  justices- 
was  a  member  of  a  local  committee 
for  prosecuting  offences  against  the 
Act,  but  it  appeared  he  had  resigned 
from  the  committee  before  the  Act 
came  into  force  in  the  county. 

Held,  that  there  was  no  disqualify- 
ing interest  in  the  magistrates,  nor 
any  real  or  substantial  bias  attribut- 
able to  them,  nor  any  reason  why 
they  should  not  lawfully  adjudicate 
in  the  case. 

The  cases  relating  to  disqualifica- 
tion by  reason  of  favour  or  interest 
in  a  judge  or  magistrate  discussed, 
Regina\.  Elemp,  143. 

2.  32  33  Vic.  ch.  31  {D.)— Sum- 
mons— Non-personal  service  —  Pro- 
ceeding ex  parte — Quashing  convic- 
tion— Improper  conduct  of  defendant 
— Costs.'] — For  the  ofifence  of  selling 
liquor  contrary  to  the  provisions  of 
the  "Canada  Temperance  Act  of 
1878,"  a  summons  was  issued  under 
32  &  33  \^ic.  ch.  31  (D.),  made  ap- 
plicable to  prosecutions  for  such  an 
offence,  but  which  was  not  personally- 
served  on  the  defendant,  being  merely- 
left  at  his  place  of  abode.  The  de- 
fendant did  not  appear  before  the 
magistrate  at  the  time  and  place 
mentioned  in  the  summons,  where- 
upon the  magistrate  proceeded  ex 
parte  and  convicted  him. 
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Held,  that  the  conviction  must  be 
quashed ;  and,  as  it  appeared  that 
the  defendant  had  attempted  to  tam- 
per with  the  informant,  without 
costs.    Regina  v.  Ryan,  254. 

3.  Convictio7i  under  "  Canada 
Temperance  Act,  1878  " — Sufficiency 
of  evidence  of  commission  of  offence 
— Statement  of  previous  conviction  in 
information — Prooj  of  'prior  convic- 
tion— Imposition  of  increased  penal- 
ties— Costs  against  prosecutor — The 
defendant  was  charged  with  selling 
liquor  contrary  to  the  provisions  of 
the  second  part  of  the  "  Canada 
Temperance  Act,  1878."  The  infor- 
mation charged  a  previous  conviction 
for  an  offence  under  the  said  Act,  as 
follows:  "The  informant  says  that 
the  said  James  Kennedy  was  pre- 
viously convicted  of  an  offence  against 
the  said  Act." 

A  certificate  by  the  convicting 
magistrate  of  a  prior  conviction  was 
put  in  at  the  trial  under  sec.  122, 
sub-sec.  2,  of  the  Act,  for  the  purpose 
of  proving  such  previous  conviction. 

Held,  that  proof  of  the  fact,  set  out 
in  the  case,  constituted  no  evidence  of 
any  offence,  and  that  the  Police 
Magistrate  had  therefore  no  jurisdic- 
tion, and  the  right  to  certiorari  was 
therefore  not  taken  away  by  sec. 
Ill  of  the  Act. 

Held,  also,  that  the  conviction 
could  not  stand,  inasmuch  as  it  did 
not  appear  by  the  information  on 
which  it  was  founded  what  the  na- 
ture of  the  previous  offence  was,  or 
where  it  was  committed,  or  that  it 
was  of  a  similar  nature  to  the  fresh 
offence  charged  by  the  information. 

Held,  also,  that  section  122,  sub- 
sec.  2,  does  not  dispense  with  strict 
proof  by  production  of  the  original 
record  or  otherwise  of  previous  con- 
victions where  it  is  sought  to  impose 


the  increased  penalty  under  sec.  100, 
and  that  the  certificate  mentioned  in 
the  section  can  only  be  admitted  as 
proof  of  the  number  of  such  convic- 
tions. 

Costs  of  the  application  to  quash 
a  conviction  will  be  adjudged  against 
a  private  prosecutor  where  he  lays 
an  information  without  having  rea- 
sonable ground  for  believing  that  the 
charge  will  be  sustained  by  proper 
evidence.    Regina  v.  Kennedy,  396. 

4.  Conviction  quashed,  with  costs. ^ 
— Defendant  wassteward  of  a  "social 
club"  in  Walkerton.  The  members 
were  elected  by  ballot,  and  on  pay- 
ing an  entrance  fee  of  $1  and  sub- 
scription of  $25  per  month,  were 
entitled  to  use  the  club  room  and 
buy  from  the  steward  spirituous 
liquors.  The  members  were  not  re- 
sponsible for  goods  ordered  or  for  any 
general  expenses.  An  information 
was  laid  against  defendant  on  10th 
September,  1885,  for  an  offence 
against  the  second  part  of  the  Canada 
Temperance  Act,  1878,  and  on  the 
21st  September,  1885,  he  was,  about 
4  p.m.,  served  with  a  summons  to 
appear  at  8.30  a.m.,  next  day,  before 
two  magistrates.  On  the  22nd  day 
of  September  informations  were,  in 
two  other  cases,  laid  against  him  for 
similar  offences,  and  he  was  in  each, 
at  8.15  a.m.,  served  with  a  summons 
to  appear  before  the  magistrates  at 
9  a.m.,  that  day.  When  the  magis- 
trates' Court  met  the  first  case  was 
partially  gone  into,  and  the  second 
and  third  cases.  The  defendant  stated 
that  he  had  not  understood  what  the 
summonses  meant,  and  by  advice  of 
counsel  he  refused  to  plead.  The 
magistrates  entered  a  plea  in  each  case 
of  not  guilty,  and  went  on  with  both 
cases.  The  evidence  in  both  shewed 
that  the  offences  charged  in  each  case 
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occurred  on  dates  different  from 
those  laid  in  the  informations.  The 
magistrates  amended  the  dates  in  the 
informations.  The  defendant  and 
his  counsel  were  in  Court  all  the 
time  awaiting  completion  of  the  evi- 
dence in  the  first,  but  refused  in  any 
way  to  plead  or  take  part  in  the 
second  or  third  cases,  or  to  ask  ad- 
journment thereof.  The  magistrates, 
after  taking  all  the  evidence  therein, 
at  request  of  defendant,  adjourned 
the  first  case,  and  in  the  second  and 
third  cases  convicted  the  defendant 
of  the  offences  charged  in  the  amen- 
ded informations.  It  was  shewn  by 
affidavits  that  the  magistrates  were 
willing  in  these  cases,  had  defendant 
pleaded,  to  adjourn  after  taking  the 
evidence  of  the  witnesses  present. 
There  were  also  affidavits  shewing 
that  the  magistrates  had  been,  before 
the  "  Scott  Act,"  interested  in  pro- 
moting prohibition. 

Held,  that  the  proceedings  were 
contrary  to  natural  justice,  as  the 
summonses  were  served  almost  im- 
mediately before  the  sittings  of  the 
Court  which  defendant  was  called 
to  attend.  The  convictions  were 
therefore  quashed,  with  costs  against 
the  complainant. 

Regina.Y.  Klemp,  lO'lO.  K.  143, 
followed  as  to  the  charge  of  interest 
or  bias  on  the  part  of  the  magistrates. 
Regina  v.  Eli,  727. 


CASES. 

Booth  V.  CouUon,  2  Giff.  520,  fol- 
lowed.]— See  Annuity. 

Browne  v.  Brockville  and  Ottaiva 
R.  W.  Co..  20  U.  C.  R.  202.]— ^ee 
Railways  and  Railway  Companies, 
1. 
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Burrows  v.  Watts,  5  DeG.  M.  & 
G.  233,  distinguished.] — See  Execu- 
tors and  Admiministrators,  1- 

Calvert  v.  Godfrey,  5  Beav.  97.] — 
See  Yen  DORS  and  Purchasers,  1. 

Re  Charteris,  25  Gr.  376,  com- 
mented on.]  — tS'ee  Will,  5. 

Collins  V.  Locke.  6  App.  Gas.  674, 
distinguished.] — See  Contract. 

Cornell  V.  Gatcomhe,  27  Beav.  568, 
distinguished.] — See  Executors  and 
Administrators,  1. 

Daines  v.  Hartley,  3  Ex.  200,  fol- 
lowed.]— See  Defamation,  1. 

Eden  V.  Wilson,  4  H.  L.  0.  257.] 
—  See  Will,  4. 

Fitzgerald  v.  McKinlay,  21  C.  L. 
J.  299,  commented  on.]— ^S^ee  Canada 
Temperance  Act,  1878,  1. 

Gihert  v.  Gonard,  33  W.  R.  302, 
distinguished.]  —  See  Fraud  and 
Misrepresentation. 

Giblett  V.  Hohson,  3  My.  &  K  51 7.] 
— See  Will,  1. 

Greeniuood  v.  Verdon,  1  K.  &  J. 
7L]—See  Will,  4. 

Hepburn  v.  Park,  6  O.  R.  472, 
followed.] — See  Bills  of  Sale  and 
Chattel  Mortgages. 

Hornby  v.  Close,  L.  R.  2  Q.  B. 
153,  distinguished.] — See  Contract. 

Hutchinson  v.  Collier,  27  C.  P. 
254,  followed,  but  dubitante.'] — See 
Assessment  and  Taxes,  3. 

Tnglis  v.  Beaty,  2  A.  R.  453,  com- 
mented on.] — See  Executors  and 
Administrators,  2. 
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Ivey  T.  Knox,  8  O.  B,.  648.]— 
Bankruptcy  and  Insolvency,  2. 

Kelly  V.  Ottawa  Street  R.  W.  Co., 
3  A.  R.  616.] — See  Railways  and 
Railway  Companies,  1. 

McCallum  v.  Grand  Trunk  R.  W. 
Co,,  31  TJ.  0.  E.  621.]—See  Rail- 
ways AND  Railway  Companies,  1. 

McCarter  v.  McCarter,  7  0.  R. 
743,  distinguished.]  —  See  Execu- 
tors and  Administrators,  1. 

Farkes  v.  St,  George,  10  A.  R. 
496,  followed.] — See  Bills  of  Sale 
AND  Chattel  Mortgages. 

Begina  v.  Klemp,  10  O.  R.  143, 
followed.]  —  See  Canada  Temper- 
ance Act,  1878,  4. 

Rhodes  v.  Moxhay,  10  W.  R.  103, 
followed.]  —  See  Bankruptcy  and 
Insolvency,  1. 

Rodhard  v.  Coohe,  25  VV.  R.  656, 
distinguished.] — See  Executors  and 
Administrators,  1. 

Warin  v.  London,  d'c.  Loan  and 
Agency  Co.,  7  O.  R.  706,  distin- 
guished.]— See  Waters  and  Water- 
courses. 

Wood  V,  Sikock,  50  L.  T.  JST.  S. 
251,  distingushed.]  —  See  Specific 
Performance. 

Yokham  v.  Hall,  10  Gr.  335,  con- 
sidered and  distinguished.]— AS'ee  As- 
sessment and  Taxes,  3. 


CENSUS. 
See  Municipal  Law,  1. 
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CERTIORARI. 

See  Canada  Temperance  Act,. 
1878,  1,  3. 


CHARITABLE  INSTITUTIONS 

Statutes  of  Mortmain.']  —  See 
Will,  1. 

CHATTEL  MORTGAGE. 

See  Bills  of  Sale  and  Chattel 
Mortgages. 


CHATTELS. 

Letting  for  hire.] — See  Negli- 
gence. 


CLAIMS. 

Proof  of] — See  Bankruptcy  and 
Insolvency,  1. 


COLLATERAL  SECURITIES. 

See  Bankruptcy  and  Insol- 
vency, 1. 


COMMISSION. 

Allowable  to  executors.] — See  Exe- 
cutors AND  Administrators,  2. 

See  Trusts  and  Trustees. 


COMPANY. 

1.  Winding-up  proceedings- — Con- 
tributories—Stockholders  hy  suhscrip- 
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iion  or  allotment — B.  S.  0.  c.  150.] — 
In  the  winding-up  proceedings  of  the 
Q.  0.  R.  Co.,  the  Master  placed  the 
subscribers  to  the  stock  book  upon 
the  list  of  contributories.  The  con- 
tributories  appealed  upon  the  ground 
that  although  they  were  subscribers 
for  stock  still  no  stock  had  been 
allotted  to  them  by  the  directors. 

Held,  that  the  Master  was  right, 
that  the  contract  signed  was  an 
unqualified  taking  of  shares  and 
that  the  Act  R  S.  O.  c.  150,  con- 
templates two  modes  of  acquiring 
stock,  one  by  subscription  and  the 
other  by  allotment.  Be  Queen  City 
Refining  Co.  of  Toronto  ( Limited ), 
264. 

2.  Directors — Issue  of  debentures 
to  directors  at  a  discount — Locus 
standi  of  other  creditoi^s — Master^s 
office — Reference.^ — The  judgment  in 
an  action  by  the  Bank  of  Toronto 
against  the  C.  Railway  Company, 
directed  a  reference  as  to  who,  other 
than  the  plaintiffs,  were  the  holders 
of  bonds  of  the  defendant  company 
of  the  same  class,  and  an  account  of 
what  was  due  to  such  bondholders, 
and  it  appeared  before  the  Master 
that  the  managing  director  of  the 
company  had  issued  a  great  number 
of  debentures  of  the  same  class  as 
the  plaintiffs  to  J.  H.  S.,  G.  J.  S., 
and  J.  B.,  who  were  themselves 
directors  to  the  company  at  a  dis- 
count of  25  per  cent.,  in  satisfaction 
of  their  claims  against  the  company. 
The  plaintiffs  thereupon  who  had 
obtained  their  debentures  subse- 
quently, contended  that  these  parties 
could  only  claim  the  amount  actually 
advanced  by  them,  and  that  they  < 
could  not,  as  directors,  sell  the 
debentures  to  themselves  ac  a  dis-  ] 
count.  ] 

Heldj  affirming  the  decision  of  the  < 


-  Master-in-Ordinary,  that  inasmuch 
)  as  the  company  did  npt  complain  of 
J  the  transaction  or  any  shareholder, 
.  and  inasmuch  as  the  transaction  was 
not  ultra  vires,  it  was  not  competent 
for  the  holders   of   the  debentures 
.  of  the  same  class,  such  as  the  })lain- 
tiffs  were,  to  impugn  the  position  of 
J.  H.  a,  G.  J.  S.,  and  J.  B. 

If  the  directors  abused  their  posi- 
tion so  as  to  get  an  advantage  at  the 
expense  of  the  company,  it  was  for 
the  corporation  or  its  corporators  to 
complain.  To  permit  the  plaintiffs- 
to  attack  them  on  this  ground  would 
be  to  recognize  the  validity  of  the 
transfer  of  a  right  of  action  to  com- 
plain of  a  fraud,  actual  or  construc- 
tive. Bank  of  Toronto  v.  Cohoitrg, 
Peterborough^  and  Marmora  R. 
Co.  et  al.  376. 

3.  Dominion  Winding-up  Act — 
Application  thereof — Notice — Liqui- 
dator— Appointment  of — 35  Vic.  ch. 
23  (D.)—i'J  Vic.  ch.  39  (D.)]  — 
Held,  that  47  Vic.  ch.  39,  sec.  2,  is 
not  limited  in  its  application  to  com- 
panies being  wound  up  at  the  date 
of  45  Vic.  ch.  23,  it  applies  also  to 
companies  in  liquidation,  i.e.,  in- 
solvent though  not  technically  being 
wound  up,  and  against  which  pro- 
ceedings are  being  taken  to  realize 
their  assets  and  pay  their  debts. 

In  proceedings  for  a  winding-up 
order  under  the  above  statutes, 
notice  need  be  given  only  to  the 
company,  and  perhaps  also  to  credi- 
tors, who  have  brought  action 
against  the  company,  which  would 
be  stayed  by  the  winding-up  order. 

When  proceeding  under  45  Vic. 
ch.  23  sec.  24  (D.)  as  amended  by  47 
Vic.  ch.  39,  sec.  4  (D.)  the  Court  has 
power  to  refer  the  appointment  of  a 
liquidator  to  the  Master.  Re  Clark 
and  Union  Fire  Ins.  Co.  489. 
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4.  Directors — Company — Power  to 
compromise  —Liability  of  subscribers 
of  stock — Contributories.'] — C.  sub- 
-scribed  for  160  shares  in  the  H. 
company,  the  subscription  list  being 
headed:  "We  subscribe  for  and 
agree  to  take  the  number  of  shares 
-of  the  capital  stock  of  the  H.  com- 
pany set  opposite  our  signatures,  and 
to  pay  on  account  thereof  50  per 
•cent,  to  the  secretary-treasurer  of 
the  company  in  quarterly  payments 
•of  12J  per  cent,  each  of  the  amount 
subscribed  for  by  us  respectively,  the 
first  of  such  payments  to  be  made  on 
^February  1st,  1882."  C.  was  at  the 
first  shareholders'  meeting  elected  a 
director,  and  remained  so  until  the 
^nal  winding-up  of  the  comp  any. 
One  of  the  by-laws  of  the  company 
provided  for  the  calling  up  of  the 
second  50  per  cent,  of  the  stock  sub- 
scribed at  any  time  after  November 
1st,  1882,  on  thirty  days  notice.  In 
August,  1883,  the  president  of  the 
•company  arranged  with  0.  that  he 
should  sign  for  80  shares  on  the  terms 
of  a  new  stock  book  which  had  been 
opened,  and  that  O.'s  original  stock 
was  to  be  treated  as  cancelled,  C. 
-accordingly  signed  the  new  book. 
This  arrangement  with  C.  was  never 
communicated  to  the  shareholders  of 
the  company.  In  January  1884,  a 
winding-up  order  was  made,  and  0. 
was  subsequently  declared  a  contri- 
butory to  the  amount  of  160  shares. 
•C.  now  appealed,  claiming  to  be  a 
contributory  only  to  the  amount  of 
80  shares,  on  the  ground  that  the 
•arrangement  of  August,  1883,  was  a 
valid  compromise,  entered  into  with 
him  because  he  subscribed  originally 
on  the  understanding,  (1st)  that  the 
■company  was  not  to  go  into  opera- 
tion before  all  the  stock  was  sub- 
scribed for  :  and  (2nd)  that  only  50 
per  cent,  of  his  subscription  would 
have  to  be  paid. 


Held,  that,  whether  directors  have 
inherent  power  to  compromise  with 
shareholders  or  not,  there  was  nothing 
to  support  the  compromise  here 
set  up.  As  to  (1st,)  O.'s  actions  as 
director,  were  totally  at  variance 
with  his  contention;  and  as  to  (2nd) 
the  subscription  was  unconditional, 
and  though  expressly  providing  for 
payment  of  50  per  cent,  it  was  not 
inconsistent  with  the  balance  being 
paid  when  required.  Moreover  the 
by-laws,  at  the  adoption  of  which  C. 
was  present,  recognized  the  right  to 
call  up  the  whole  stock,  and  C. 
appeared  to  have  made  no  dissent. 
Fuches  et  al.  v.  Hamilton  Tribune 
Printing  Publishing  Co. — Copp's 
Case,  497. 

5.  Election  of  directors — Special 
meeting  —  Quorum  —  Detention  of 
books,  &e..  by  secretary.]  —  The 
plaintiffs  were  a  company  incor- 
porated under  The  Canada  Joint 
Stock  Companies  Act,  40  Yic.  ch. 
43.  By  sec.  29  the  directors  were 
to  be  elected  by  the  shareholders  in 
general  meeting  assembled,  at  such 
times  as  the  by-laws  of  the  company 
should  prescribe  ;  and  by  sec.  30,  in 
default  of  other  express  provisions 
therefor  in  the  letters  patent  or  by- 
laws, such  election  should  take  place 
yearly,  upon  notice  :  that  at  all  gen- 
eral meetings  each  shareholder,  who 
had  paid  all  calls,  should  be  entitled 
to  vote  on  each  share  held  by  him  ; 
and  that  all  questions  should  be  de- 
termined by  the  majority  of  votes. 
By  sec.  31  the  failure  to  elect  direc- 
tors at  the  proper  time  should  not 
dissolve  the  company  ;  but  such  elec- 
tion should  take  place  at  any  general 
meeting  of  the  company  duly  called 
for  the  purpose,  the  retiring  directors 
to  continue  in  office  until  the  election 
of  their  successors.  By  sec.  32  power 
is  given  to  the  directors  to  pass  by- 
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laws  for,  among  other  things,  the 
time,  &:c.,  of  the  holding   of  the 
annual  meeting  of  the  company,  the 
calling   of  meetings,    regular  and 
special,  of  the  directors  and  of  the 
company,  the  quorum  at  such  meet- 
ings; but  every  such  by-law,  unless 
confirmed  at  a  general  meeting  of 
the  company,  should  only  be  in  force 
until  the  next  annual  meeting  there- 
of;  one-fourth  in  value  of  the  share- 
holders could  at  all  times  call  a 
special  meeting  for  the  transaction 
of  such  business  as  might  be  specified 
in  the  notice  given  therefor.    By  a 
by-law  passed  by  the  directors  the 
last  Tuesday  in  September  was  fixed 
as  the  date  of  the  annual  general 
meeting,  and  the  quorum  for  such 
meeting  was  to  consist  of  five  mem- 
bers ;  but  at  a  special  meeting  they 
were  required  in  addition  to  repre- 
sent one-third  of  the  capital  stock. 
In  1884  there  was  no  election  of 
directors   at   the   appointed  time 
owing  to  the  office  where  the  meet- 
ing therefor  was  to  have  been  held, 
being  locked  up  and  the  defendant 
refusing  to  attend  the  meeting  or 
give  up  the  books,  &c.;  and  in  Octo- 
ber a  special  general  meeting  of  the 
shareholders   was   held,  called  on 
notice,  stating  the  object  thereof,  on 
a  requisition  by  one-fourth  in  value 
of  the  shareholders,  and  directors 
were  elected,  who  appointed  a  new 
secretary.     At  the  meeting  there 
were  present  three-fourtl)S   of  the 
qualified  vote  and  one-third  of  the 
subscribed  capital,  but  considerably 
less  than  that  amount  of  the  nominal 
capital.    In  an  action  by  the  com- 
pany against  defendant  for  the  non- 
delivery of  the  books,  &c.,  to  the  new 
secretary,  the  defendant  set  up  a 
defence  that  he  was  still  secretary, 
because,  as  he  alleged,  the  direc- 
tors  who  appointed   the  new  sec- 
retary were  were  not  duly  elected 


and  that  there  was  not  a  quorum  at 
the  meeting  to  transact  business. 

Held,  under  the  circumstances, 
there  was  authority  to  call  the  special 
general  meeting  for  the  election  of 
directors;  and  that  it  was  duly  called 
by  the  proper  number  of  shareholders. 

Held,  also,  that  the  directors  could 
by  by-law  determine  the  quorum  and 
all  other  formal  proceedings  for  the 
control  and  conduct  of  the  meetings 
of  the  board  and  shareholders  ;  that 
there  was  a  proper  quorum  present 
at  the  meeting  under  the  by-law  ; 
and  if  the  by-law  had  required  such 
one-third  to  be  of  the  whole  capital 
stock  it  would  have  been  ult7^a  vires 
as  opposed  to  i^ec.  32. 

Fer  Rose,  J.  The  words  of  sec. 
31,  "  any  general  meeting  of  the  com- 
pany duly  called  for  the  purpose," 
properly  describe  a  special  meeting, 
which  may  be  called  as  provided  by 
sec.  32. 

Held,  also  that  on  the  evidence 
the  defendant  must  be  deemed  to 
have  unlawfully  detained  the  books, 
&c.  1  that  there  was  an  election  of 
directors  de  facto,  and  a  suit  in  the 
company's  name  ;  and  an  officer  of 
the  company  could  not  be  permitted 
to  withhold  what  belonged  to  the 
company.  In  any  event  the  defence 
set  up  was  not  the  proper  way  of 
testing  the  election  of  directors^ 
which  should  have  been  by  motion 
to  stay  or  set  aside  the  proceedings. 
Austin  Mining  Co.  (Limited)  v. 
Gemmel,  696. 


COMPENSATION. 

Payment  into  court.^ — See  Muxi- 
ciPAL  Law,  2. 

For  lands  taken.'] — See  Railways,  3. 
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For  services.'] — See  Trusts 
Trustees. 

See  Railways,  3. 


COMPUTATION  OF  TIME, 
See  Assessment  and  Taxes,  1,  4. 


CONSIDERATION". 
See  Contract. — Mortgage,  3. 


CONSIGNORS  AND  CON- 
SIGNEES. 

See  Sale  of  Goods,  3. 


CONSTITUTIONAL  LAW. 

See  Indians. — Malicious  Prosecu- 
tion, 1. 

CONTRACT. 

Public  policy — Restraint  of  trade 
— Restriction  against  eiwploying 
union  men — Liquidated  damages — 
Penalty — Consideration. ] — On  May 
27th,  1885,  certain  individuals  form- 
ing a  Cigar  Manufacturers  Associ- 
ation, amongst  whom  was  the  defen- 
dant, considering  themselves  ag- 
grieved by  the  members  of  the  cigar 
makers  union,  who  refused  to  lower 
the  price  of  making  a  particular 
kind  of  cigar,  entered  into  an  agree- 
ment in  writing  between  themselves 
of  the  first  part  and  S.  of  the  second 
part,  as  follows  :  "  Whereas  for  the 
mutual  advantage  and  protection  of 
the   parties    hereto    *    *    it  has 


been  agreed  that  the  parties  of  the 
first  part    shall   become  severally 
bound  to  S.  in  the  sum  of  $500, 
liquidated  damages  in  case  any  of 
them  shall  at  any  time  during  the 
continuance  of  this  agreement,  either 
directly  or  indirectly,  buy  or  sell 
any  cigars  marked    *    *    with  the 
labels  of  the  cigar  makers'  union,  or 
shall  use    *    *    in  connection  with 
the  manufacture  of  cigars  by  him 
any  cigar  makers  union  label    *  * 
or  shall   permit    *    *    any  cigar 
makers'  union,  or  any  union  or  set  of 
men  to  compel  him  to  hire  or  em- 
ploy union  men  only,  or  to  dismiss 
any    employee.      Now,  therefore, 
*    *    the  parties  hereto  of  the  first 
part  severally  covenant  with  S.  each 
for  himself  that  he  will,  in  case  he 
shall  at  any  time  hereafter  violate 
any  of  the  foregoing  stipulations 
[setting  them  out]  immediately  pay 
to  S.  the  sum  of  $500 :  the  intention 
being  that  in  case  of  a  violation  of 
all  or  any  of  the  stipulations    *  * 
aforesaid  by  any  of  the  parties  here- 
to of  the  first  part,  he,  the  said  party 
so  oflEending,  shall  immediately  for- 
feit and  pay  to  S.  the  full  sum  of 
$500,    *    *    because    of    his  so 
ofiending,  as  liquidated  and  ascer- 
tained damages,  (and  not  as  a  pen- 
alty) to  be  by  S.  applied,  &c.    *  * 
The  intention,  also,  being  that  the 
entire  sum  of  $500  shall  be  the 
amount  of  the  ascertained  and  liqui- 
dated damages  of  any  violation  or 
breach  whatever,  of  any  of  the  stip- 
ulations   *    *    aforesaid    on  the 
part  of  any  one  of  the  parties  of  the 
first  part. 

The  defendant  having  broken  the 
above  agreement  in  all  respects,  S. 
brought  this  action  against  him  to 
recover  $500  as  liquidated  damages. 

Held,  that  the  mutual  obligations 
imposed  by  the  contract  constituted 
a  sufficient  consideration  for  it. 
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Held,  also,  that  the  agreement  was 
not  invalid,  on  grounds  of  public  pol- 
icy, and  as  in  undue  restraint  of 
trade. 

Collins  V.  Locke,  6  App.  Cas.  674, 
and  Hornby  v.  Close,  L.  R.  2  Q.  B. 
153,  distinguished. 

Held,  also,  that  the  sum  of  $500 
was  liquidated  damages  and  not  a 
penalty.  Where  a  contract  contains 
a  condition  for  payment  of  a  sum  of 
money  as  liquidated  damages  for  the 
1) reach  of  stipulations  of  varied  im- 
portance, none  of  which  is  for  pay- 
ment of  an  ascertained  sum  of 
money,  the  general  rule  is,  that  the 
;sum  named  is  not  to  be  treated  as  a 
penalty,  but  as  liquidated  damages. 

Moreover  the  stipulations  resolved 
themselves  into  one — viz.,  that  the 
-defendant  would  not  submit  to  the 
dictation  of  the  cigar  makers  in  car- 
rying on  his  business.  It  was  im- 
possible to  calculate  the  damage  to 
the  other  members  of  the  manufac- 
turers' association  by  non-compliance 
with  the  agreement.  The  case  would 
therefore  seem  to  come  within  the 
rule  that  when  the  agreement  is  for 
the  performance  of  one  act,  and 
there  is  no  adequate  means  of  ascer- 
taining the  damages  from  a  violation, 
and  the  parties  agreed  upon  a  sum 
as  liquidated  damages,  it  will  not  be 
treated  as  a  penalty.  Schrader  v. 
Lillis,  358. 

Parol.'] — See  Mortgage,  3. 

Statute  of  Frauds.] — See  Sale  of 
Goods,  1,^2. 

See  Railways,  2 — Specific  Per- 
formance. 


CONTRIBUTORIES. 
/See  Company,  1,  4. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Master  and  Servant. — Rail- 
ways, 4,  5. 


OONYICTION. 

By  two  magistrates. — Information 
before  one.] — See  Canada  Temper- 
ance Act,  1878,  1. 

See  Canada  Temperance  Act 
1878,  2,  3.— Criminal  Law,  3.— 
Municipal  Law,  6. 


CORROBORATIVE  EVIDENCE 
See  Deed,  1. — Warehousemen. 


COSTS. 

L  Solicitor  and  client — O'ne  city 
solicitor  doing  work  for  another  on 
agency  terms — Lost  voucher — Second- 
ary evidence,]— In  a  certain  suit  D. 
acted  generally  as  solicitor  for  H., 
who  had  been  appointed  administra- 
tor ^mofm^e  lite.  In  certain  matters, 
however,  in  connection  with  the  pro- 
ceedings, D.  advised  H.  to  retain 
another  solicitor,  deeming  it  impro- 
per to  act  himself  for  H.  in  respect 
to  these  matters,  as  he  was  also  act- 
ing for  another  party.  The  solicitor 
thus  retained  by  H.  agreed  with  D. 
to  do  the  work  which  he  was  retained 
to  do  for  agency  charges  of  which  he 
rendered  D.  an  account.  D.  made 
up  one  bill  of  costs  and  rendered  it 
to  H,  which  included  at  full  rates 
the  services  which  the  other  solicitor 
had  performed  at  agency  rates.  H. 
paid  the  bill  with  these  charges  to  D. 

Held,  that  the  Master,  on  taking 
H.'s  accounts  with  respect  to  the 
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estate  of  which  he  had  been  appointed 
administrator,  should  have  allowed 
the  bill  as  properly  paid  so  far  as 
concerned  the  said  charges,  for  there 
was  nothing  improper  in  the  trans- 
action. 

On  the  above  reference  H.  sought 
to  use  a  certain  bill  of  costs  as  a 
voucher  of  moneys  properly  expended 
by  him  in  legal  proceedings,  and  it 
was  shewn  that  the  said  bill  had  been 
properly  brought  into  the  Master's 
office  on  a  former  reference  and  pro- 
perly left  there,  and  that  search  had 
been  made  for  it,  but  without  success, 
although  there  was  no  evidence  that 
it  had  been  removed,  or  that  it  had 
been  noticed  or  seen  elsewhere  after- 
wards, nor  of  any  occasion  when  it 
would  probably  have  been  removed 
from  the  office. 

Held^  that  the  Master  should  have 
admitted  secondary  evidence  of  its 
contents,  and  proceedings  should 
have  been  taken  in  respect  to  it  as 
nearly  as  might  be  the  same  as  if  H. 
had  been  able  to  produce  it.  Beatty 
V.  Haldan^  278. 

2.  Malicious  prosecution — County 
Courts  Act,  K.  S.  0.  ch.  43,  sec.  18, 
suhsec.  5 — Division  Courts  Act,  B.  S. 
0.  ch.  47,  sec.  53,  sub-sec.  7.] — In 
an  action  for  malicious  prosecution 
where  the  plaintiff  recovered  $25 
damages,  the  plaintiff  was  allowed 
the  costs  of  the  motion  to  the  Divi- 
sional Court  as  costs  in  the  cause, 
but  no  order  was  made  as  to  the 
scale  of  costs,  which  were  to  be 
taxed  according  to  such  scale  and 
with  such  rights  as  to  set-off  as  the 
statute  and  rules  of  Court  may  direct. 

[Reference  was  had  to  the  County 
Courts  Act,  R.  S.  O.  ch.  43,  sec.  18, 
sub-sec.  5,  and  to  the  Division  Courts 
Act,  R.  S.  O.  ch.  47,  sec.  53,  sub-sec. 
7,  excluding  from  the  jurisdiction  of 
these  Courts  actions  against  a  Jus- 


tice of  the  Peace  for  anything  done 
by  him  in  the  execution  of  his  office, 
"  if  he  objects  thereto."  Ireland  v. 
Pitcher  et  al.,  631. 

See  Canada  Temperance  Act, 
1878,  2,  3,  4— Executors  and  Ad- 
ministrators,  2.  Trusts  and 

Trustees. 


COUNTY  COURT  JUDGE. 
See  Assessment  and  Taxes,  1. 


COURT. 

Payment  of  compensation  into.] — 
See  Municipal  Law,  2. 


COURT  OF  REVISION. 
See  Assessment  and  Taxes,  1. 


COVENANT. 
See  Specific  Performance. 


CRIMINAL  LAW. 

1.  Separate  indictments  for  similar 
offences — On  trial  of  one  of  the  in- 
dictments evidence  received  relative  to 
charge  on  the  other  one — Admissi- 
bility.]— Two  indictments  were  pre- 
ferred against  the  defendants  for 
feloniously  destroying  the  fruit  trees 
respectively  of  M.  and  C.  The 
offences  charged  were  proved  to  have 
been  committed  on  the  same  night, 
and  the  injv.ry  complained  of  was 
done  in  the  same  manner  in  both 
cases.  The  defendants  were  put  on 
their  trial  on  the  charge  of  destroy- 
ing M.'s  trees  ;    and  evidence  relat- 
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incj  to  the  offence  charged  in  the 
other  indictment,  was  adniitted  as 
showing  that  the  ofiiences  had  been 
committed  by  the  same  person. 

Held,  that  the  evidence  was  pro- 
perly received.  Regina  v.  McDonald 
et  al.,  553. 

2.  Forgery  —  Uttering  —  Guilty 
knowledge--Fvide'nce— Admissibility.] 
— The  prisoner  was  indicted  along 
with  W.;  the  first  count  charging 
W.  with  forging  a  circular  note  of 
the  National  Bank  of  Scotland  ;  and 
the  second  with  uttering  it  knowing 
it  to  be  forged.  The  prisoner  was 
charged  as  an  accessory  before  the 
fact.  Evidence  was  admitted  show- 
ing that  two  persons  named  F.  and 
H.  had  been  tried  and  convicted  in 
Montreal  of  uttering  similar  forged 
circular  notes  printed  from  the  same 
plate  as  those  uttered  by  W.:  that 
the  prisoner  was  in  Montreal  with 
r.,  they  having  arrived  and  register- 
ed their  names  together  at  the  same 
hotel,  and  occupied  adjoining  rooms: 
that  after  F.  and  H.  had  been  con- 
victed on  one  charge,  they  admitted 
their  guilt  on  several  others  ;  and 
that  a  number  of  these  circular  notes 
were  found  on  F.  and  H.,  which 
were  produced  at  the  trial  of  the 
prisoner.  Before  the  evidence  was 
teodered,  it  was  proved  that  the 
prisoner  was  in  company  with  W., 
who  was  proved  to  have  uttered 
similar  notes.  Evidence  was  also 
admitted  shewing  that  a  large  num- 
ber of  the  notes  were  found  concealed 
at  a  place  near  where  the  prisoner 
had  been  seen,  and  were  concealed, 
as  alleged  by  him,  after  W.  had  been 
arrested. 

Held,  that  the  ;  evidence  was  pro- 
perly received  in  proof  of  the  guilty 
knowledge  of  the  prisoner.  Eegina 
V.  Bent,  557. 

101 — VOL.  X.  O.R. 


3.  Larceny  under  the  "  Indian. 
Act,  1880,"  jS  Vic.  ch.  28,  sec.  66, 
(D.) — Conviction.]  —  The  prisoner 
was  indicted  for  larceny  under  the 
Indian  Act  of  1880,  43  Vic.  ch.  28 
sec.  66,  (D.)  and  was  convicted  : 
Held,  Wilson,  J.,  dissenting,  that 
he  ought  not  to  have  been  convicted 
because,  per  Ajrmour,  J.,  the  wood, 
the  subject  of  the  alleged  larceny, 
was  not  in  the  absence  of  satisfactory 
information,  supported  by  affidavit, 
"seized  and  detained  as  subject  to 
forfeiture"  under  the  Act;  and 
because,  per  O'Connor,  J.,  the 
affidavit  required  by  sec.  64,  had  not 
been  made,  and  was  a  condition  pre- 
cedent to  a  seizure. 

Fer  Wilson,  C.  J. — Section  64,. 
cannot  apply  to  trees  found  by  the 
officer  of  the  department  in  the  act 
of  being  removed  from  the  lot  on 
which  they  have  been  wrongfully  cut 
or  where  there  can  be  no  doubt  they 
have  been  unlawfully  cut,  for  such 
an  application  would  make  it  impos- 
sible to  effect  a  seizure  in  such  cases.. 
Megina  v.  Fearman,  660. 


OROWK 
See  Timber  Licence, 


CROWN  GRAJs^T. 

^  Reservation  in.\ — See  Waters  and 
Watercourses. 


CULTIVxVTION 

Of  land.'] — See  Landlord  and 
Tenant,  L 
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CUSTOM. 
See  Defamation. 


DAMAGES. 

Liquidated.'] — See  Contract. 

N'ominal — New  trial  refused.] — 
See  Defamation,  2. 

Action  for  non-issue  of  debentures.] 
— See  Railways,  2. 

See  Sale  of  Goods,  2. 


DEATH. 

Abatement  of  action.] — See  Seduc- 
tion. 


DEBENTURES. 
See  Company,  1 — Railways,  2. 


DECEIT. 

Action  for.] — See  Sale  op  Goods, 

% 


DEED. 

Rectifying  deed — Mutual  mistake 
—  Parol  evidence  —  Corroborative 
evidence — Parties — Registry  law — 
Uncertified  plan — R.  S.  0.  ch.  Ill, 
sec.  82," subs.  2.] — A.  F.,  sen.,  in 
January,  1877,  conveyed  to  A.  F., 
Jan.,  a  part  of  lot  7,  and  A.  F.,jun., 
in  1879,  conveyed  the  same  to  H.  B. 
In  October,  1877,  A.  F.,  sen.,  exe- 
cuted a  deed  purporting  to  convey  to 
J.  S.  all  lot  7,  without  excepting 


any  portion,  J.  S.  giving  a  mortgage 
back  to  secure  the  purchase  money. 
In  1878  A.  F.,  sen.,  died,  having 
devised  to  M.  F.  all  his  lands  not 
previously  conveyed  by  him.  In 
1882  M.  F.  conveyed  all  lands  so 
devised  to  him  to  the  plaintiff.  In 
April,  1881,  J.  S.  failing  to  pay  the 
mortgage  debt,  the  executors  of  A. 
F.,  sen.,  sold  the  property  comprised 
in  the  mortgage  deed  to  T.  G.,  and 
in  1884  T.  G.  conveyed  the  same  to 
the  defendant. 

It  appeared  that  in  the  original 
conveyance  to  J.  S.,  and  in  all  the 
subsequent  transactions  depending 
thereupon,  without  deceit  or  fraud 
on  either  side,  but  from  accident 
and  ignorance,  there  had  been  the 
same  mutuality  of  mistake  between 
the  parties  dealing  with  each  other, 
not  as  to  what  piece  of  land  was  sold 
and  purchased,  nor  as  to  what  was 
intended  to  be  conveyed,  but  in 
designating  the  land  as  the  whole  of 
lot  7  instead  of  only  the  part  thereof 
intended  to  be  conveyed  and  dealt 
with. 

Held,  that  there  should  be  a 
declaration  that  the  defendant  was 
entitled  to  that  portion  of  lot  7  only 
which  was  intended  to  be  conveyed 
and  dealt  with,  and  no  more  ;  and 
that  the  plaintiff  was  entitled  to  the 
residue  of  the  said  lot  excepting 
that  part  conveyed  to  H.  B. 

Held,  also,  that  it  was  not  neces- 
sary or  right  that  the  executors  of 
A.  F.  sen.  should  be  parties  to  the 
action,  which  was  brought  for  the 
rectification  of  the  deeds  to  J.  S.  and 
the  subsequent  deeds  depending 
thereon. 

Held,  also,  that  though  a  plan  not 
certified  as  required  by  the  registry 
law,  R.  S.  0.  ch.  Ill,  sec.  82,  subs. 
2,  had,  although  deposited  in  the 
registry  office,  no  effect  under  the 
registry  law,  yet  in  a  deed  reference 
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might  be  made  to  it,  as  it  might  to 
any  other  document  in  the  registry 
office  or  elsewhere,  for  the  descrip- 
tion or  designation  of  a  lot. 

Held^  also,  that  the  rule  that  the 
court  will  not  interfere  to  rectify  an 
instrument  upon  parol  evidence,  on 
the  ground  of  mutual  mistake,  when 
the  defendant  denies  that  there  was 
such  mutual  mistake,  only  applies 
where  the  defendant  so  denying  was 
;a  party  to  the  instrument  in  ques- 
tion.   Ferguson  v.  Winsor,  13. 

2.  Deed  of  land — "  Excepting  and 
reserving  a  right  of  way  or  road 
allowance^' — Trespass. — In  an  action 
of  trespass  q.  c.  f.  the  defendants 
justified  under  a  reservation  or  excep- 
tion in  a  deed  through  which  the 
plaintiff  claimed  title  and  in  which 
the  description  of  property  was  fol- 
lowed by  the  words,  "  excepting  and 
reserving  a  right  of  way  or  road 
^illowance  of  two  rods  in  width  along 
the  south  side  of  said  lot." 

Held,  that  this  was  only  a  reser- 
vation of  a  right  of  way  to  the 
grantor  and  not  an  exception  of  the 
;soil.     Wright  v.  Jackson  et  al 470. 

For  taxes.] — See  Assessment  and 
Taxes,  3,  4. — Mortgage,  2,  3. 


DEFAMATION. 

1 .  Lihel—Innuendo— Admissibility 
of  evidence  of  defamatory  meaning — 
Nonsuit?^ — A  draft  drawn  on  the 
plaintiff  being  presented  for  accept- 
ance at  his  place  of  business  by  a 
clerk  in  an  agency  of  a  bank,  answer 
was  returned  that  the  drawee  (plain- 
tiff) was  away  from  home,  in  the 
Western  States,  and  the  clerk  so 
noted  the  answer  on  the  back  of  the 
•draft.    The  defendant,  the  manager 


of  the  bank  agency,  added  in  his  own 
handwriting  to  what  the  clerk  had 
written  the  words,  "  or  San  Fran- 
cisco, or  the  Rocky  Mountains,"  and 
the  draft  was  thereupon  returned  to 
another  bank,  which  it  had  been  sent 
for  presentation,  and  by  which  after 
its  return  it  was  handed  to  the  bank- 
ers of  the  drawers.  Innuendo,  "  that 
the  defendant  meant  to  impute  that 
the  plaintiff  had  left  for  parts  un- 
known, not  intending  to  return  to 
Ontario,  and  with  intent  to  defraud" 
his  creditors. 

Held,  that  the  words  were  capable 
of  the  libellous  meaning  alleged,  and 
a  nonsuit  was  therefore  set  aside  and 
a  new  trial  directed,  in  order  to  sub- 
mit to  the  jury  the  question  whether 
the  words  did  in  fact  bear  that  mean- 
ing. 

Held,  also,  on  the  facts  set  out  in 
the  case  that  there  was  evidence  to  go 
to  the  jury  in  support  of  the  innu- 
endo. 

At  the  trial  the  bank  manager  to 
whom  the  draft  was  returned  was 
asked,  "What  do  you  understand  by 
the  words  added  by  defendant?"  To 
this  question  objection  was  taken, 
and  the  Judge  ruled  that  in  the  ab- 
sence of  evidence  (which  it  was  ad- 
mitted could  not  be  given),  that  by 
the  usage  of  bankers  the  words  com- 
plained of  had  a  meaning  other  than 
that  conveyed  by  them  in  their 
natural  construction,  the  question 
could  not  be  put. 

Held,  that  the  usage  of  bankers 
could  not  in  any  way  be  the  rule  by 
which  the  meaning  of  such  words 
could  be  held  to  be  governed,  but 
(following  Daines  y.  Hartley,  3  Ex. 
200)  that  nevertheless  a  proper  foun- 
dation had  not  been  laid  for  the 
question :  that  the  witness  should 
first  have  been  asked  if  there  were 
any  circumstances  which  would  lead 
him  to  uuderstcUid  the  words  in  other 
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than  their  natural  sense,  and  that 
upon  proof  of  such  circumstances  the 
question  would  have  been  allowable. 
As,  however,  the  Judge's  ruling  had 
precluded  the  plaintiff's  counsel  from 
laying  such  a  foundation,  a  new  trial 
was  ordered.  HuherY.  Crookall,  4c75. 

2.  Libel — Privileged  communica- 
tion— Nominal  damages — New  trial 
re/icsed.^ — The  defendant  published 
of  and  concerning  the  plaintiff,  a 
business  man,  in  a  written  circular, 
called  "  Legal  Record  Co.,  Renfrew," 
a  statement  meaning  that  plaintiff 
had  given  a  chattel  mortgage  on  his 
property,  whereas  he  had  only  as- 
signed one  held  by  him  against 
another. 

Held,  libellous,  and  not  privileged. 
The  jury  having  found  no  damages, 
an  order  nisi  for  a  new  trial  was  dis- 
charged, without  costs.  Lemay  v. 
Chamberlain,  638. 

See  Malicious  Prosecution,  2. 

DELAY. 
See  Trusts  and  Trustees. 


DEMISE. 
See  Mortgage,  4. 


DEMURRER. 

See  Timber  License. 


DEVISE. 
See  Will. 


DESCRIPTION. 
See  Deed,  2. 

DISTRESS. 

See  Landlord  and  Tenant,  1  

Mortgage,  4. 


DIRECTORS. 

Issue  of  debentures  to  at  discount,']. 
— See  Company,  2. 

Power  to  compromise  with  share- 
holders.]— See  Company,  4. 

Election  of.] — See  Company,  5. 

DIVIDEND. 

See  Bankruptcy  and  Insolvency,  3. 


EQUITY  OF  REDEMPTION. 
See  Mortgage,  1. 


ESTATE  TAIL. 
See  Will,  4. 

ESTOPPEL. 

See  Bankruptcy  and  Insolvency,. 
3. — Municipal  Law,  L—  Ware- 
housemen. 


EVIDENCE. 

Sufficiency  of.] — See  Canada  Tem- 
perance Act,  1878,  3. 

Secondary.] — See  Costs,  1. 
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Admissibility.]  —  See  Criminal 
Law,  1,  2 — Defamation,  1. 

Parol,  corroborative.'] — See  Deed 
— Statute  of  Frauds,  1,  2. 

Production  of  original  indictment.] 
— See  Malicious  Prosecution,  2. 

Witness  —  Competency  of.]  —  See 
;  Seduction. 

See  Mortgage,  3, 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Executors  and  trustees — Mis- 
■  appropriation  —  Acting  trustee  — 
Liability  of  co-trustee — Interest.] — 
By  his  will,  P.  S.  0.  empowered  his 
•  executors,  if  required,  to  sell  a 
parcel  of  his  lands  to  pay  ofF  "  debts 
•or  encumbrances  "  against  his  estate. 
The  land  was  sold  by  the  executors, 
all  of  whom  in  some  degree  acted  in 
their  executorial  capacity  or  as 
trustees,  but  by  tacit  consent,  one 
of  them  took  the  actual  manage- 
ment of  the  estate  and  received  the 
moneys  arising  from  it,  including 
the  proceeds  of  the  said  sale,  which 
he  misappropriated.  H.  A.  C,  an 
executrix,  joined  in  the  conveyance 
to  the  purchaser  for  the  sake  of  con- 
formity, but  did  not  receive  any  of 
the  purchase  money,  nor  was  there 
any  evidence  that  she  knew  a  bal- 
ance remained  in  the  hands  of  her 
co-trustee  after  satisfying  the  "debts 
or  encumbrances,"  or  that  he  was 
misapplying  it. 

Held,  that  under  these  circum- 
stances, H.  A.  C.  was  not  responsible 
to  the  estate  for  the  misappropria- 
tion by  her  co-trustee. 

Held,  also,  that  even  if  she  had 
(been  liable  for  the  principal  money 


so  misappropriated,  she  would  not 
have  been  for  the  interest,  inasmuch 
as  the  principal  never  came  into  her 
hands. 

McCarter  v.  McCarter,  7  O.  R. 
743  ;  Burrows  v.  Watts,  5  DeG.  M. 
&  G.  233  ;  Rodbard  v.  Cooke,  26 
W.  R.  556,  and  Covijell  v.  Gatcombe, 
27  Beav.  568,  distinguished.]  lie 
Crowther,  Crowther  v.  Hinman, 
159. 

2.  Interest  chargeable  against 
executors  —  Gradation  according  to 
conduct — Commission — Costs —  Al- 
lowance on  moneys  received  pendente 
lite.] — The  English  Rules  regulating 
the  award  of  interest  against  execu- 
tors and  trustees  may  be  approxi- 
mated in  this  Province  (1)  By 
charging  an  executor  who  negligently 
retains  funds  which  he  should  have 
paid  over  or  made  productive  for  the 
estate,  at  the  statutory  rate  of  6  per 
cent  :  (2)  By  charging  him  who  has 
broken  his  trust  by  using  the  money 
for  his  own  purposes  (though  not  in 
trade  or  speculation)  at  such  a  rate 
of  interest  as  is  the  then  current 
value  of  money  ;  and  (3)  By  charg- 
ino:  him  who  makes  ojain  out  of  his 
trust  by  embarking  the  money  in 
speculative  or  trading  adventures 
with  the  profits  or  with  compound 
interest,  as  the  case  may  be. 

The  executors  in  this  case  kept 
considerable  and  constantly  increas- 
ing balances  in  their  hands  from 
year  to  year,  and  allowed  the  acting 
executor  to  use  the  money  as  he 
pleased.  It  was  not  proved  that 
any  profit  was  made  out  of  it,  and 
no  special  evidence  was  given  to 
shew  what  the  current  rate  of  in- 
terest during  that  period  was ;  but 
the  notes  and  mortgages  held  by  the 
executors  bore  interest  for  the  xuost 
part  at  6  per  cent.  The  Master 
charged  the  executors  with  interest 
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at  6  per  cent,  per  annum,  with 
annual  rests  upon  moneys  in  their 
hands  belonging  to  the  estate,  and 
allowed  them  the  usnal  commission 
and  costs.  On  an  appeal  from  the 
report  of  the  Master,  it  was 

Held^  that  the  interest  should  be 
charged  at  6  per  cent.,  but  that  the 
awarding  of  compound  interest  was 
opposed  to  the  spirit  of  the  decision 
in  Inglis  v.  Beaty,  2  A.  H.  453,  and 
could  only  be  upheld  as  being  in  the 
nature  of  a  penalty  imposed  on  the 
executors. 

Beld,  also,  that  the  executors  were 
entitled  to  their  costs,  because  the 
action  was  not  occasioned  by  their 
misconduct ;  but  they  were  disal- 
lowed the  costs  of  such  part  of  the 
enquiry  as  was  caused  by  the  misap- 
plication of  the  funds  or  their  failure 
to  make  reasonably  accurate  entries 
of  their  dealings  with  the  estate. 

The  taking  of  administration  pro- 
ceedings does  not  deprive  executors 
of  their  functions  or  even  suspend 
them,  and  a  reasonable  allowance 
should  be  made  for  moneys  received 
pendente  lite.  He  Honsherger,  Hons- 
herger  v.  Kratz,  521. 

See  Insurance,  2. — Trusts  and 
Tru  stees.  — Warehousemen. 


EXEMPTION. 

From  taxation— Manufactories.^ — 
See  Assessment  and  Taxes,  2 — 
Municipal  Law,  7. 


FAMILY  ARRANGEMENT. 
See  Mortgage,  2. 


FALSE  REPRESENTATION. 
See  Sale  of  Goods,  2. 

FARM  LAND. 
See  Assessment  and  Taxes,  1.. 

FEE  SIMPLE. 

Estate  in."] — See  Will,  4. 

FENCES. 
See  Landlord  and  Tenant,  i 


FIRE  INSURANCE. 
See  Insurance. 


FORGERY. 
See  Criminal  Law. 


FRAUD  AND  MISREPRESEN- 
TATION. 

Debtor  and  creditor  —  Following- 
moneys  fraudulently  obtained  — 
Mortgagor  and  mortgagee — Mortgage 
to  secure  note- — Innocent  receiver  of 
moneys  fraudulently  obtained — Pay- 
ment of  mortgage  out  of  moneys- 
fraudulently  obtained  by  a  third 
party.- — W.  J.,  a  cattle  dealer,  gave- 
a  mortgage  to  D.  J.  to  secure  him 
against  liability  on  a  certain  pro- 
missory note.  Subsequently  by 
falsely  representing  to  M.  that  he 
had  purchased  certain  sheep  for  him, 
W.  J.  obtained  from  M.  |4,000.. 
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W.  J.  sent  to  D.  J.  $1,000  of  this 
money  to  meet  the  note,  D.  J.  being 
ignorant  of  the  source  from  which  it 
came.  D.  J.  paid  the  note  to  the 
bank  where  it  was  under  discount, 
and  it  was  given  up  to  liim.  After- 
wards M.  becoming  aware  of  the 
fraud,  and  that  D.  J.  had  received 
$1,000  of  the  money,  sued  D.  J.  to 
recover  the  same,  and  the  action 
was  compromised  by  D.  J.  paying  to 
M.  $750,  giving  D.  J.  a  bond  con- 
ditioned to  repay  the  same  if  D.  J. 
failed  to  recover  it  in  proceedings  on 
the  mortgage. 

D.  J.  accordingly  now  brought 
this  action  on  the  mortgage  for  pay- 
ment or  foreclosure  against  W.  J. 
Certain  execution  creditors  of  W.  J. 
intervening  by  petition  and  claim- 
ing that  nothing  remained  due  on 
the  mortgage,  and  M.  also  interven- 
ing by  petition  and  claiming  that  he 
was  entitled  to  the  benefit  of  the 
mortgage  to  the  amount  of  $750  and 
interest  : 

Held,  that  as  against  D.  J.  and 
the  mortgaged  land  the  note  must  be 
considered  satisfied,  and  therefore 
the  mortgage  had  been  discharged  so 
as  to  give  priority  to  the  execution 
creditors. 

There  was  no  theft  of  the  money. 
It  was  given  to  W.  J.  with  intent  to 
change  the  possession  and  the  pro- 
perty so  far  as  M.  was  concerned.  I 
The  relation  which  arose  between 
W.  J.  and  M.  was  not  higher  than 
that  of  debtor  and  creditor.  So  long 
as  the  money  remained  with  W.  J. 
unapplied  it  might  have  been  traced 
and  recalled,  but  when  it  passed  from 
his  hands  to  those  of  D.  J.  who  re- 
ceived it  for  value  and  without  notice 
of  any  fraud,  all  claim  or  equity  of 
of  M.  to  follow  the  money  ceased. 

Gihert  v.  Gonard,  33  W.  R.  302, 
distinguished.  Jack  v.  Jack^  Mor- 
gan's Case,  1. 

[AflSrmed  on  appeal,  12  A.R.  476.] 


See  Bankruptcy  and  Insolvency, 
2. — Bills  of  Sale  and  Chattel 
Mortgages —  Company,  2 —  Insur- 
ance, 1,  3 — Sale  of  Goods,  2. 


FRAUDS,   STATUTE  OF. 
See  Sale  of  Goods,  1. 


FRAUDULENT  FREFERENCE. 
See  Bankruptcy  and  Insolvency, 

9 


GENERAL  CHANCERY 
ORDERS. 

Order  291.'] — See  Sequestration. 


GOODS,  SALE  OF. 
See  Sale  of  Goods. 


HIRE  CONTRACT. 
See  Sale  of  Goods. 


HOSPITAL. 

Small-pox — Erection  in  adjoinioigr 
municipality  —  Ivjunction.\  —  See 
Municipal  Law,  4. 


HUSBAND  AND  WIFE. 

See  Insurance,  2 — Vendors  and 
Purchasers,  2. 
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ILLEGITIMACY. 
See  Will,  2. 


INCUMBRANCE. 
See  Insurance,']!. 


INDIANS. 

Indian  lands — Indian  reserves — 
Title  to  Indian  lands — Public  lands 
— Constitutional  law — B.  N.  A.  Act, 
sec.  91,  item  24-,  sees.  6,  92,  item  6, 
sees.  109,  ii7.]— The  plaintiff  sought 
to  restrain  the  defendants  cutting 
timber  on  certain  lands  within  the 
territorial  limits  of  Ontario.  The 
defendants  justified  under  a  license 
from  the  Dominion  Government,  al- 
leging that  the  district  in  question 
was  until  recently  claimed  by  tribes 
of  Indians  :  that  such  Indian  claims 
were  paramount  to  the  claim  of  the 
Province  of  Ontario  ;  and  that  the 
Dominion  had  by  purchase  acquired 
the  said  Indian  title,  and  that  by 
reason  thereof  as  well  as  by  inherent 
right  the  Dominion,  and  not  the 
Province,  was  alone  entitled  to  deal 
with  the  said  timber  limits. 

Held,  that  the  Indian  title  to  the 
lands  in  question  was  extinguished 
I)y  the  Dominion  treaty  in  1873, 
known  as  the  North- West  Angle 
Treaty  No.  3,  and  the  extinction  of 
title  procured  by  and  for  the  Do- 
minion enured  to  the  benefit  of  the 
Pro  vince  as  constitutional  proprietor 
hy  title  paramount,  and  it  is  not 
possible  for  the  Dominion  to  pre- 
serve that  title  or  transfer  it  in  such 
wise  as  to  oust  the  vested  right  of 
the  Province  in  the  land,  as  part  of 
the  public  domain  of  Ontario. 


The  territorial  jurisdiction  of  the 
Dominion  extends  only  to  lands 
reserved  for  Indians. 

Before  the  appropriation  of  "  re- 
serves," the  Indians  have  no  pro- 
prietary right  to  the  soil,  but  have 
merely  a  right  of  occupancy  in  their 
tribal  character,  and  have  no  claim 
except  on  the  bounty  and  benevo- 
lence of  the  Crown.  After  the  ap- 
propriation they  become  invested 
with  a  legally  recognized  tenure  of 
defined  lands  in  which  they  have  a 
present  right  as  to  the  exclusive  and 
absolute  usufruct,  and  a  potential 
right  of  becoming  individual  owners 
in  fee  after  enfranchisement.  It  i>< 
"  lands  reserved  "  in  this  sense  for 
the  Indians,  which  form  the  subject 
of  legislation  in  the  British  North 
America  Act,  i.  e.,  lands  upon  which 
or  by  means  of  the  proceeds  of  which 
after  being  surrendered  for  sale,  the 
tribes  are  to  be  trained  for  civilization 
under  the  auspices  of  the  Dominion. 
Lands  ungranted  upon  which  Indians 
are  living  at  large  in  their  primitive 
state  within  any  Province  form  part 
of  the  Public  Lands,  and  are  held  as 
before  Confederation  by  that  Pro- 
vince under  various  sections  of  the 
British  North  America  Act. 

History  of  the  public  lands  of 
Ontario  from  the  time  of  their  acqui- 
sition by  the  Crown  till  they  became 
subject  to  Provincial  legislative  con- 
trol briefly  sketched. 

The  Canadian  policy  upon  Indian 
questions  both  before  and  after  Con- 
federation, discussed  Regina  v.  aS'^. 
Catharines  Milling  and  Lumber 
Co.,  196. 

See  Criminal  Law,  3. 


INDICTMENT. 
Production  of- — Sufficiency. — See 
Malicious  Prosecution,  2. 
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INFANTS. 

.See  Vendors  and  Purchasers,  1. 


INFORMATION. 

Before  single  magistrate.  ] —  See 
Canada  Temperance  Act,  1878,  1. 

Sufficiency  of.']  —See  Canada  Tem- 
perance Act,  1878,  2. 


INJUNCTION. 
See  Municipal  Law,  4. 


INSURANCE. 

1.  Title  and  incumbrances — Mis- 
Q^ej^resentation — Materiality  —  Statu- 
tory conditions,  1,  13,  15.] — The 
plaintiff  effected  an  insurance  on 
buildings  and  the  chattels  therein, 
specific  amounts  being  placed  on 
each.  By  the  application  in  answer 
to  questions  to  that  effect,  the  plain- 
tiff stated  that  the  premises  were 
'held  in  fee  simple  and  were  unen- 
cumbered ;  and  at  the  end  thereof 
there  was  a  provision  that  where 
property  was  heavily  incumbered,  or 
the  value  of  buildings  as  compared 
with  the  amount  insured  on  ordinary 
contents  was  small,  the  manager,  &;c., 
was  authorized  to  insert  the  two- 
third's  clause.  The  application  was 
made  part  of  the  policy,  which  con- 
tained the  statement  that  the  prem- 
ises were  represented  in  the  applica- 
tion as  being  held  in  fee  simple  and 
unencumbered.  It  was  also  so 
stated  in  the  proofs  of  loss.  By  the 
1st  statutory  condition,  if  the  insured 
misrepresented  or  omitted  to  com- 
102 — VOL.  X.  O.R. 


raunicate  any  circumstance  material 
to  be  made  known  to  the  company 
to  enable  them  to  judge  of  the  risk, 
the  insurance  should  be  of  no  force 
as  respects  the  property  misrepre- 
sented, &c.  The  property  herein 
had  been  conveyed  to  the  plaintiff 
by  his  father  in  consideration  of 
natural  love  and  affection,  but  sub- 
ject to  a  charge  to  support  the  father 
and  a  brother  and  to  other  charges, 
and  on  default  the  plaintiff  was  to 
stand  seized  to  the  use  of  the  father 
of  the  land,  which  should  immedi- 
ately revest  in  him  as  before. 

Held,  that  under  the  1  st  statutory 
condition,  in  order  to  cause  the  mis- 
representation as  to  the  property  to 
avoid  the  policy,  it  must  be  material, 
which  was  a  question  for  the  jury  to 
decide  ;  and  that  the  misrepresenta- 
tion only  applied  to  the  buildings, 
and  not  to  the  chattels. 

Held,  also,  that  the  fifteenth 
statutory  condition  which  provides 
that  "all  fraud  or  false  swearing  in 
relation  to  any  of  the  above  particu- 
lars, shall  vitiate  the  claim,"  did  not 
apply  to  the  statements  as  to  title  or 
incumbrances,  for  it  referred  to  the 
particulars  contained  in  the  13th 
statutory  condition,  items  (a)  to  (e) 
which  had  no  relation  whatever  to 
such  statements. 

The  learned  Judge  at  the  tiial 
having  entered  a  verdict  for  the 
defendants,  on  the  ground  that  the 
misrepresentation  itself  avoided  the 
policy,  a  new  trial  was  directed. 
Goring  v.  London  Mutual  Fire  Ins. 
Co.,  236. 

2.  Life  insurance  for  benefit  of 
■wives  and  children — Death  of  benefi- 
ciary in  lifetime  of  insured — Estate 
of  insured,  entitled.] — A.  M.  M.  in- 
sured his  life  under  29  Vic.  ch.  17, 
for  the  benefit  of  his  daughter  H.  M. 
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M.,  in  the  year  1868.    H.  M.  M. 

married  the  plaintiff  in  1879,  and 
died  during  her  father's  lifetime  in 
1882,  leaving  a  daughter  for  whose 
benefit  she,  by  her  will,  devised  all 
her  interest  in  the  said  insurance  to 
the  plaintiff.  A.  M.  M.'s  first  wife, 
having  died,  he  married  the  defen- 
dant M.  A.  M.  in  1877,  and  died 
intestate  in  1884,  leaving  the  defen- 
dant his  widow  and  one  child  by  his 
second  marriage  him  surviving,  and 
without  having  made  any  other  dis- 
position of  the  said  insurance  policy, 
or  the  moneys  secured  thereby. 

In  an  action  by  the  executor  of 
H,  M.  M.,  the  beneficiary  against  M. 
A.  M.,  the  second  wife,  as  adminis- 
tratrix of  A.  M.  M.,  to  have  it  de- 
clared who  was  entitled  to  the  insur- 
ance money.    It  was 

Held,  that  H.  M.  M.  having  died 
in  the  lifetime  of  the  insured,  sec.  14 
of  R.  S.  O.  ch.  129,  applied,  and  the 
policy  devolved  upon  the  adminis- 
tratrix of  A.  M.  M.,  and  judgment 
was  given  in  her  favour.  Wicksteed 
V.  Munro,  283. 

3.  Separate  matters  of  insurance 
— False  statement  in  proof  of  loss  as 
to  contents — Avoidance  of  claim — 
Statutory  conditions  13,  15 — R.  S. 
0.  ch.  16£.]— By  the  13th  statutory 
condition,  "  Any  person  entitled  to 
make  a  claim  under  a  policy  is  *  * 
to  deliver  *  *  as  particular  ac- 
count of  the  loss  as  the  nature  of  the 
case  permits,"  and  is  also  to  furnish 
therewith  a  statutory  declaration 
declaring  ;  (1)  that  the  said  account 
is  just  and  true  :  and  by  the  15th 
condition  ;  "  Any  fraud  or  false 
statement  in  a  statutory  declaration 
in  relation  to  any  of  the  above  parti- 
culars shall  vitiate  the  claim."  The 
plaintiff  by  a  policy  of  insurance 
against  fire  effected  an  insurance  on 


buildings  and  contents,  by  separate 
amounts  being  placed  on  each,  the 
amount  on  contents  being  $200.  In 
the  proofs  of  loss,  to  induce  the  de- 
fendants to  pay  the  loss,  the  plaintifi" 
falsely  and  fraudulently  stated  in  the 
statutory  declaration  furnished  by 
her,  that  she  had  suffered  loss  on  the 
contents  to  the  amount  of  $1,665.50,. 
whereas  the  contents  were  proved  to- 
be  worth  only  $150. 

Held,  that  the  mis-statement  vi- 
tiated the  whole  claim,  and  not 
merely  the  claim  in  respect  to  the 
particular  property  as  to  which  it 
was  made.  Harris  v.  Waterloo 
Mutual  Fire  Ins.  Co.,  718. 


INTEREST. 

Chargeable  with —  Misappropria- 
tion.]— See  Executors  and  Adminis- 
trators, 1,  2. 


JUDGMENT. 
See  Sequestration. 


JURY. 

Nonsuit — Motion  to  set  aside — 
Practice. 1 — See  Stock  and  Stock- 
holders. 


JUSTICES  OF  THE  PEACE. 
See  Costs,  2. 

LACHES. 

See  Municipal  Law,  1. — Timber 
License. 
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LANDLOED  AND  TENANT. 

1.  Forfeiture  of  term  and  rent 
due  on  assignment — Distress.^ — The 
defendant  made  a  lease  under  seal  to 
E.,  dated  the  8th  November,  1884, 
for  five  years  from  the  12th  Novem- 
ber, at  the  rent  of  $400  payable  half 
yearly  in  advance  on  the  12th  No- 
vember, and  May  in  each  year.  The 
lease  contained  a  covenant  that  "  if 
the  lessee  shall  make  any  assignment 
for  the  benefit  of  creditors  *  *  the 
said  term  shall  immediately  become 
forfeited  and  void,  and  the  full 
amount  of  the  current  yearly  rent 
shall  be  at  once  due  and  payable." 
E.  paid  the  first  half  year's  rent.  On 
the  5th  May.  1885,  E.  made  an 
assignment  for  the  benefit  of  credi- 
tors ;  and  on  the  8th  May,  the  defen- 
dant, claiming  to  do  so  under  the 
above  covenant,  distrained  for  the 
half  year's  rent,  which,  in  the  regular 
course  of  time,  would  have  been  pay- 
able in  advance  on  the  l<^th  May. 

Held,  that  the  distress  was  valid  ; 
for  that  under  the  above  covenant  it 
might  be  held  that  the  money  re- 
served as  rent  accrued  due  at  the 
same  instant  as  the  lease  terminated, 
and  not  thereafter ;  but,  even  if  that 
construction  could  not  be  given  to  it, 
the  distress  would  nevertheless  be 
valid,  although  made  for  money 
claimed  for  rent  falling  due  after  the 
expiration  of  the  term,  by  reason  of 
the  lessee's  express  personal  cove- 
nant declaring  and  constituting  the 
sum  as  rent ;  and  the  covenant  which 
was  binding  on  the  tenant  was 
equally  binding  on  the  plaintifi  as 
his  assignee.    Graham  v.  Lang^  248. 

2.  Covenants — Bringing  neui  land  , 
into  cultivation — Fencing. — A  lessee  : 
covenanted  that  during  the  term  he 
*'will  cultivate,  till,  manure,  and  i 


employ  such  part  of  the  demised 
premises  as  is  now,  or  shall  hereafter 
be  brought  under  cultivation  in  a 
good,  husband-like,  and  proper  man- 
ner, and  shall  not  nor  will  during  the 
said  term  cut  any  standing  timber 
upon  the  said  lands  except  for  rails 
or  buildings  on  the  said  demised 
premises,  and  also  shall  and  will  suf- 
ficiently repair  and  keep  repaired  the 
erections  and  buildings,  fences,  and 
gates  erected  or  to  be  erected  upon 
the  said  premises :  the  said  lessor 
finding  or  allowing  on  the  premises 
all  rough  timber  for  the  same,  or  al- 
lowing the  said  lessee  to  cut  and  fell 
so  many  timber  trees  upon  the  said 
premises  as  shall  be  requisite."  The 
lessor  having  brought  an  action  on 
the  above  covenant  claiming  damages 
against  the  lessee  on  the  ground  that 
he  had  converted  certain  pasture  into 
arable  land,  which,  however,  the 
jury  found  was  an  act  of  proper  hus- 
bandry, whereupon  judgment  was 
entered  for  the  defendant.  On  mo- 
tion for  a  new  trial, 

Beld,  that  the  lessee  was  at  liberty 
under  the  lease  to  bring  further 
parts  of  the  demised  premises  into 
cultivation  without  the  landlord's 
assent,  and  to  fence  the  same  with- 
out his  assent,  if  it  was  a  reasonable 
and  proper  thing  to  do  in  the  course 
of  good  and  judicious  husbandry,  and 
there  was  nothing  to  indicate  that 
the  landlord  was  to  control  the  use 
of  the  timber  so  as  that  he  might 
limit  it  to  the  buildings,  fences,  and 
erections  existing  at  the  date  of  the 
lease.    Cook  v.  Edvmrds,  341. 

3.  Tenant  holding  over  after  expi- 
ration of  term — Rent  piyahle  there- 
for.']— Where  a  party  who  has  held 
for  a  term  at  certain  rent  continues 
to  occupy  after  the  expiration  of  his 
term,  it  is  presumed,  if  there  is  no 
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-evidence  to  the  contrary,  that  he 
holds  at  the  former  rent. 

In  this  case  the  evidence  shewed 
that  the  plaintiff  allowed  the  defen- 
dants to  remain  in  occupation  for 
two  months  after  the  expiration  of 
their  term,  and  made  no  demand  for 
an  increased  rental ;  but  they  had 
notice  that  if  they  desired  to  remain 
on  longer  they  must  pay  an  increased 
rental. 

Held^  that  the  plaintiff  must  be 
deemed  to  have  agreed  to  allow  the 
defendants  to  remain  for  the  two 
months  on  the  terms  of  paying  the 
rent  reserved  by  the  lease ;  but  there 
after  only  on  paying  the  increased 
-rent.  Hillia^'d  v.  Gemmell  et  al,  504. 

See  Annuity. — Mortgage,  4. 

LANDS,. 

Ind{a7i.] — See  Indians. 

Expropriation  o/!] — See  Munici- 
pal Law,  2. 

Compensation.']  —  See  Railways, 
3. — Sale  of  Land. 


LARCENY. 

Under  Indian  Act. ^-See  Criminal 
LAW,  3. 


LEGACY. 

La2:)se  of.'] — See  Will,  2. 


Where  in  an  action  to  restrain  in- 
fringement of  a  patent,  brought 
against  C,  and  H.  who  had  been 
employed  as  a  workman  by  C,  it 
appeared  that  the  only  portion  of 
the  defendants'  combination,  which 
was  not  identical  with  the  plaintiff's 
patented  machine  was  a  mere  varia- 
tion in  arrangement,  or  a  mechanical 
equivalent  of  a  corresponding  por- 
tion of  the  plaintiff's  machine — a 
device  containing  no  element  of 
invention,  but  effecting  the  same 
purpose  by  a  slightly  different 
method. 

Held^  that  the  plaintiff  was  entitled 
to  judgment  for  an  injunction  against 
both  defendants,  but  to  a  reference 
as  to  damages  only  as  against  C. 

Quoere,  whether  it  is  correct  to  say 
that  there  can  be  no  infringement  of 
a  combination  unless  the  whole  be 
pirated.  Woodward  v.  Clement  et  a  I., 
348. 


LIBEL. 
See  Defamation. 


LIEN, 
See  Annuity. 


LIFE  INSURANCE. 
See  Insurance. 


LETTERS  PATENT. 


Patent  law-Infringment-M ech  an 
ical  equivalent  —  Combination.]  — 


LIMITATION  OF  ACTION. 
See  Railways,  1. 
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LIMITATIONS,  STATUTE  OF. 
See  Railways,  3. 


LIQUIDATED  DAMAGES. 
See  Contract. 


LIQUIDATOR 

Appointment  o/!] — See  Company, 3. 


MAGISTRATE. 

Interest  q/.]—See  Canada  Temper- 
ance Act,  1878,  1. 

See  Costs,  2. — Malicious  Prose- 
cution, 3. 


MALICIOUS  PROSECUTION. 

1.  Appointment  of  Police  Magis- 
trates— B.  S.  0.  ch.  72 — Constitutional 
law.l — In  an  action  for  falsely  and 
maliciously  charging  the  plaintiff 
■with  obtaining  money  from  the  de- 
fendant by  false  pretences,  and  for 
arresting  and  prosecuting  him  there- 
for before  the  Police  Magistrate  of 
Belleville,  appointed  by  the  Govern- 
ment of  the  Province  of  Ontario,  and 
who,  it  was  alleged,  had  no  jurisdic- 
tion to  act,  it  being  contended  that 
such  appointment  properly  lay  with 
the  Dominion  Government. 

Held,  that  a  person  could  not  be 
considered  a  trespasser  merely  by 
laying  an  information  before  a  Police 
Magistrate  so  appointed,  charging 
another  with  a  crime,  and  pi-aying 
therein  that  a  warrant  might  be 
issued  for  his  arrest. 


Per  Wilson,  C.  J.,  that  the  power 
to  appoint  Police  Magistrates  rests 
with  the  Ontario  Government.  Ei- 
chardson  v.  Ransom,  387. 

2.  Termination  of  criminal  pro- 
ceedings— Production  of  original  in- 
dictment —  Sufficiency  —  Slander  — 
Evid.ence  of — Privileged  communi- 
cation— Amendment.^ —  Action  for 
malicious  prosecution  and  slander. 
The  malicious  prosecution  arose  out 
of  a  charge  before  a  magistrate  and 
a  subsequent  indictment  preferred  at 
the  Quarter  Sessions.  In  proof  of 
the  termination  of  the  criminal  pro- 
ceedings, the  plaintiff  produced  in 
evidence,  which  was  admitted  subject 
to  objection,  the  original  indictment 
endorsed  "  no  bill." 

Held,  that  this  was  not  sufficient, 
but  that  a  record  should  have  been 
regularly  drawn  up  and  an  examined 
copy  produced. 

Held,  also,  that  evidence  of  the 
motives  which  induced  the  defendant 
to  lay  the  charge  before  the  magis- 
trate was  properly  receivable,  and 
should  not  have  been  rejected  as  was 
done  here. 

There  was  no  evidence  to  sustain 
the  slander  laid  ;  but  an  amendment 
was  allowed,  to  comply,  as  was  al- 
leged, with  the  evidence.  The  only 
objection  made  at  the  trial  by  the 
defendant  was  that  he  should  be  al- 
lowed to  examine  witnesses  on  the 
new  count,  which  was  done.  An 
objection  to  the  amendment  in  term 
was  therefore  not  allowed. 

The  evidence  in  support  of  the 
amended  count  consisted  not  of  state- 
ments made  voluntarily  by  the  de- 
fendant, but  of  answers  to  questions 
put  to  him,  after  he  had  laid  a  charge- 
against  the  plaintiff,  as  to  the  nature 
of  it. 

Held,  that  this  was  not  sufficient 


810 


DIGEST  OF  CASES. 


[vol. 


to  sustain  an  action  of  slander ;  and 
that  words  so  spoken  were  privileged. 
McGann  v.  Preneveau^  573. 

See  Costs,  2. 


MANDAMUS. 
^ee  Assessment  and  Taxes,  1. 


MANUFACTORIES. 

Exemption.  ] — See  Municipal  Law, 
5,  7. 


MASTER  AND  SERVANT. 

Negligence — Injury  to  servant — 
<7 ontrihutory  negligence — Non-liahil- 
ity  of  master.'] — Ileld,  in  an  action 
by  a  servant  agaiDst  his  master  for 
an  injury  he  had  sustained,  in  con- 
sequence of  the  guard  being  out  of 
place  in  working  a  circular  saw 
which  he  had  to  attend,  that  it  was 
not  sufficient  to  shew  that  the  master 
knew  the  saw  was  not  guarded  ;  but 
it  must  also  appear  that  the  servant 
was  ignorant  of  that  fact,  and  as  the 
servant  was  skilled  in  the  use  of  the 
saw,  and  did  not  look  to  see  whether 
the  guard  was  on  or  off,  as  it  was  his 
duty  to  have  done,  he  could  not, 
therefore,  make  his  master  respon- 
sible to  him  for  the  consequences  of 
his  own  neglect  of  duty.  Miller  v. 
Beid,  419. 


MASTERS  OFFICE. 
See  Company. 


MEDICAL  HEALTH  OFFICER. 
See  Municipal  Law,  3. 


MEDICAL  PRACTITIONER 

Negligence — A  ddendumto  verdict.^ 
— In  an  action  against  the  defendant 
as  a  surgeon,  for  negligence,  the  jury 
found  for  the  plaintiff,  but  added  to 
their  verdict  the  following :  *'  We 
are  of  opinion  that  the  defendant 
made  a  mistake  in  not  calling  in 
skilful  assistance,  but  not  wilfully 
or  through  inattention." 

Held,  a  mere  expression  of  opinion, 
and  that  it  did  not  nullify  or  affect 
the  verdict.  Sheridan  v.  Pigeon^ 
632. 


MEETING. 
Special.l—See  Company,  5. 

MISAPPROPRIATION. 

See  Executors  and  administra- 
tors, 1. 


MISTAKE. 

See  Assessment  and  Taxes,  3 . — 
Deed,  1. 


MORTGAGE. 

1.  Mortgagor  and  mortgagee  — 
Equity  of  redemption  obtained  by 
mortgagee — Sale  thereof  by  him — 
Liability  to  account  for  proceeds.^ — 
In  1856  R.  mortgaged  certain  lands 
to  J.  D.  C.  to  secure  £550,  payable 


X] 


DIGEST  OF  CASES. 


811 


on  1st  January,  1863.    In  1857  J. 
D.  C.  died,  having  appointed  the  de- 
fendant and  another  his  executors, 
who  duly  proved  the  will.    In  1864, 
after  the  death  of  defendant's  co- 
executor,  the  mortgage  was  deposited 
with  H.  as  security  for  an  advance 
of  $401,  as  set  out  in  McLean  v, 
Hime,  27  C.  P.  195,  whereby  H.  was 
declared  entitled  to  hold  the  mort- 
gage as  collateral  security  for  the 
said  sum.     In  1856  II.  sold  the 
equity  of  redemption  to  Z.    In  1877 
H.,  by  representing  that  he  controlled 
the  mortgage,  procured  the  executors 
of  Z.,  for  a  nominal  consideration,  to 
give  a  conveyance  of  the  equity  of 
redemption  to  A.  B.  H.,  as  bare 
trustee  for  him  ;  and  in  1878  ob- 
taint^d  conveyances  from  other  parties 
interested  therein.    In  1879  H.  sold 
the  equity  of  redemption  to  M.  for 
15,000.    In  1880  S.  0.,  a  beneficiary 
under  the  J.  D.  C.'s  will,  having 
made  a  claim  on  defendant  for  her 
share  of  the  estate,  a  settlement  was 
effected  by  defendant  agreeing  to 
pay  $2,050,  and  assigning  the  mort- 
gage to  her  as  collateral  security. 
S.   0.  commenced  foreclosure  pro- 
ceedings thereon,  H.  and  M.  being 
made  parties,  when  a  settlement  was 
effected  by  H.  paying  S.  C.  $500  and 
procuring    an    assignment   of  the 
mortgage  to  be  made  to  plaintiff  as 
bare  trustee  for  him.    The  plaintiff 
commenced  proceedings  against  de- 
fendant claiming  the  $2,050  secured 
by  the  agreement  made  between  S. 
C.  and  defendant,  and  in  default  of 
payment  foreclosure. 

Held^  [reversing  the  judgment  of 
Ferguson,  J.,]  that  H.  by  represent- 
ing himself  to  be  mortgagee  obtained 
the  conveyance  of  the  equity  of  re- 
demption, and  must  therefore  account 
to  defendant  for  the  amount  realized 
on  the  sale  thereof  to  M. 


The  plaintiff's  claim  was  therefore 
dismissed,  and  judgment  entered  for 
defendant  for  the  difference  between 
the  $5,000  with  interest  and  the 
$401  with  interest,  together  with 
the  amount  payable  to  S.  C.  under 
the  agreement.  Wilkins  v.  McLean^ 
58. 

2.  Deed — Mortgage— Printed  form 
— Proviso  for  redemption — Construc- 
tion according  to  true  intent — Incon- 
sistency— Family  arrangement.  ] — 
W.  H.  conveyed  his  farm  to  his  son, 
and  took  back  from  him  a  mortgage 
on  it,  with  a  proviso  for  redemption 
on  payment  of  $4,000,  without  in- 
terest, in  manner  following  :  to  pay 
W.  H.  and  A.  H.,  his  wife,  during 
their  joint  lives  $300  a  year,  and  to 
continue  to  make  the  said  payments 
to  the  survivor  during  his  or  her  life  ; 
and  one  year  after  the  death  of  both 
to  pay  his  brothers  and  sisters  $300 
each  at  the  times  therein  mentioned, 
which  words  were  inserted  in  writ- 
ing, the  rest  of  the  instrument  being 
in  print.  W.  H.  and  A.  H.  died, 
and  their  administratrix  brought  this 
action  to  recover  arrears,  R.  H.  con- 
tending that  in  any  event  he  was 
not  to  pay  more  than  $4,000,  which 
he  had  fully  paid. 

Held,  that  it  being  impossible  to 
give  literal  effect  to  all  the  parts  of 
the  mortgage,  the  defeasance  clause 
upon  payment  of  $4,000,  without 
interest,  being  quite  irreconcilable 
with  the  particulars  regarding  the 
payments,  the  Court  must  regard  the 
general  scope  and  intent  of  the  deed, 
and  that  evidently  being  to  arrange 
the  terms  of  an  annuity  for  the  joint 
lives  of  the  father  and  mother,  and 
of  the  survivor,  the  deed  must  be  so 
construed,  and  that  R.  H.,  therefoi-e, 
could  not  succeed  in  his  present  con- 
tention, that  he  was  not  in  any  event 
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to  pay  more  than  $4,000.  Coleman 
V.  Hill  et  aL,  172. 

3.  Subsequent  parol  agreement — 
Contract — Consideration  —  Forbear- 
ance—  Short  Jorm  deed.] — In  an  ac- 
tion of  foreclosure  of  a  certain  mort- 
gage of  lands,  the  defence  set  up  that 
the  mortgage  was  given  to  secure  a 
balance  of  purchase  money  for  the 
land  due  from  the  defendant  :  that 
the  plaintifi  at  the  time  of  the  pur- 
chase falsely  represented  that  no  one 
was  in  possession  of  the  land,  and 
that  she  could  deliver  immediate 
possession,  which  she  agreed  to  do 
by  a  certain  date,  and  the  defendant 
was  thereby  induced  to  accept  a  con- 
veyance (which  was  in  the  statutory 
short  form)  and  give  the  mortgage  : 
that  as  a  matter  of  fact  the  land  was 
at  the  time  of  such  representations 
and  for  a  long  time  after  in  posses- 
sion of  one  L.,  and  the  plain tifif  was 
unable  to  deliver  up  possession  on 
the  said  date  :  that  after  the  expiry 
of  the  said  date  the  defendant 
threatened  proceedings  for  breach  of 
the  plaintiff's  agreement,  and  for 
the  said  misrepresentations,  and  the 
plaintiff,  in  consideration  that  he 
would  forbear  the  same,  agreed  with 
him  that  the  times  of  payment  under 
the  mortgage  should  be  postponed 
for  a  length  of  time  equivalent  to 
that  during  which  he  was  kept  out 
of  possession,  and  would  pay  him 
any  damages  sustained  by  him,  and 
that  he  did  so  forbear,  and  by  virtue 
of  the  premises  no  payment  was  yet 
due  under  the  mortgage  ;  which  mat- 
ters of  defence  being  duly  proved. 

Held,  that  though  the  collateral 
parol  agreement  to  deliver  possession 
by  a  fixed  date  could  not  be  enforced, 
because  it  contradicted  or  added  to 
the  short  form  covenant  for  delivery 
of  possession  in  the  deed  of  convey- 
ance, yet  on  account  of  the  said  mis- 


representations and  the  subsequent 
agreement,  the  plaintiff's  action  must 
be  dismissed,  and  the  defendant, 
having  counter-claimed  for  damages, 
was  entitled  to  the  same,  and  to  a 
reference  to  fix  the  amount  thereof. 
Keays  v.  Emard  et  al.,  314. 

4.  Demise  clause — Non-execution- 
of  mortgage  by  mortgagee — Tenancy 
from  year  to  year  —  Rightof  distress — 
Death  of  mortgagor — Distraining  for 
one  thing,  justifying  for  another.] — 
The   plaintiff's  father  executed  a 
mortgage,  declared  to  be  in  pursuance 
of  the  short  form  of  Mortgage  Act, 
of  certain  land,  dated  17th  Novem- 
ber,  1881,  to  the  defendants,  but 
which  was  not  executed  by  them, 
for  the  term  of  seven  years,  the- 
principal  and  interest  being  re-pay- 
able   by   instalments   on    the  1st 
November  in  each  year.    The  mort- 
gage contained  a  demise  clause  for 
the  term  of  the  mortgage,  at  a  rental 
equal  to  the  instalments  of  principal 
and  interest  and  due  at  the  same 
time,  and  also  a  distress  clause.  The 
mortgagor  was  to  remain  in  posses- 
sion until  default.    He  remained  in 
possession  and  paid  the  instalments 
due  on  the  1st  November,  1882  and 
1883.    He  died  intestate  in  Decem- 
ber, 1884,  when  the  plaintiff,  a  son, 
by  arrangement  with  the  other  heirs, 
at  law  and  the  widow,  occupied  the 
land.  At  the  father's  death  there  was. 
due  for  principal  $100,  and  for  in- 
terest $147.    The  interest  was  sub- 
sequently paid  by  the  plaintiff.  In 
October,  1885,  after  the  interest  had 
been  so  paid,  the  defendants  executed 
a  distress  warrant  to  their  bailiff, 
directing  him  to  levy  $112.55,  "  the 
amount  of  interest  due  on  the  1st 
November,  1884,"  imder  which  the- 
bailiff  distrained  the  plaintiff"'s  goods. 

Held,  that  by  reason  of  the  pro- 
visions of  the  mortgage,  the  mort- 
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gagor  remaining  in  possession,  and 
the  payments  made  by  him,  the 
relationship  of  landlord  and  tenant 
on  the  basis  of  a  tenancy  from  year 
to  year  was  created  between  the 
parties,  with  the  right  to  distrain, 
which  was  not  put  an  end  to  by  the 
death  of  the  mortgagor. 

Heldj  also,  that  notwithstanding 
the  distress  was  stated  to  be  for 
interest,  the  defendants,  being  entitled 
to  distrain  for  principal,  could  justify 
therefor.  McDonell  v.  Building  and 
Loan  Association^  580. 

See  Fraud  and  Misrepbesenta- 

TION. 


MOTION. 

Setting  down  —  Practice. '\  —  See 
Sale  OF  Goods,  1. 

Practice.^ — See  Stock  and  Stock- 
holders. 


MORTxMAIN. 
Statute  of.  \ — See  Will,  1. 


MUNICIPAL  OORPORATIOInS. 
See  Municipal  law. 


MCJOTCIPAL  LAW. 

1.  Incorporation  of  village —  ^6 
Vic.  ch.  18,  sec.  9  ( 0.) — Census — 
By-law — Illegality — Matters  not  ap- 
pearing on  face  of  hy-law — Power  to 
quash — Estoppel — Laches.^ — On  an 
application  to  quash  a  by-law  incor- 
103 — VOL.  X.  O.K. 


porating  a  portion  of  township  ter- 
ritory as  a  village. 

Held,  that  the  power  of  the  Court 
to  quash  an  illegal  by-law  is  not  limi- 
ted to  cases  where  illegality  apjjears 
upon  the  face  of  the  by-law,  but  ex- 
tends to  cases  where  the  illegality 
shewn  is  entirely  extraneous. 

Enquiry  may  in  every  case  be  had 
upon  affidavits  as  to  the  existence  of 
the  facts  constituting  the  statutory 
conditions  precedent  to  the  passing 
of  the  by-law,  and  as  to  any  illegality 
in  the  manner  of  its  being  passed. 

The  applicants  in  this  case  had  all 
voted  at  the  municipal  elec,tions 
holden  for  the  village  as  incorporated 
by  the  by-law  in  question;  one  of 
them  had  been  a  candidate  for  the 
office  of  reeve,  and  another  had  been 
elected  to  the  school  board,  but  none 
of  them  had  in  any  way  promoted 
the  passing  of  the  by-law,  or  had  any 
part  in  the  taking  of  the  census  ob- 
jected to : 

Held,th.2it  the  applicants  were  not 
estopped  from  moving  to  quash  the 
by-law. 

Semhle,  that  the  by-law  incorpo- 
rating the  village  was  not  necessarily 
illegal  by  reason  of  the  mere  fact  that 
the  census  was  in  reality  taken  be- 
fore the  by-law  authorizing  the 
enumeration  of  the  people  had  been 
passed  by  the  county  council. 

But  where  the  census  was  shewn 
to  be  wholly  unreliable,  and  untrue 
in  fact,  efiect  was  given  to  this  ob- 
jection. 

Se^nhle,  that  although  a  motion  to 
quash  a  by-law  cannot  be  entertained 
unless  made  within  a  year  from  the 
passing  of  the  by-law,  it  does  not 
follow  that  an  application  made  with- 
in the  year  may  not  be  successfully 
answered  by  shewing  laches  of  the 
applicant,  though  in  this  case  no  such 
laches  existed.  Be  Fenton  et  al.  v. 
Corporation  of  Simcoe^  27. 
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2.  Municipal  corporations —  Ex- 
projjriation  of  land — 4^  Vic  ch.  18, 
sec.  4-88  ( 0 ) — Payment  into  Court  of 
compensation  aiuarded.] — Upon  the 
petition  of  the  corporation  of  the 
city  of  Toronto,  under  "  Consol.  Mun. 
Act,  1883,"  sec.  488,  to  be  allowed 
to  pay  into  Court  money  awarded  to 
the  estate  of  B.  for  the  expropria- 
tion of  certain  lands  of  said  estate 
for  a  Court  house  site,  on  the  ground 
that  the  executrix  and  trustee  could 
not,  under  the  will  appointing  her, 
sell  the  property  till  her  son  was  of 
age,  or  died,  or  she  herself  married 
again,  and  therefore  had  not  the  ab- 
solate  estate  ;  and  also  that  one  M. 
had  a  rent^charge  or  annuity  charged 
on  the  land  for  her  life,  payable  to 
one  S.,  Held,  that  the  Act  does  not 
expressly  authorize  the  payment  into 
Court  of  the  amount  awarded  :  that 
the  section  io  question  is  imperative, 
and  makes  it  obligatory  on  the  cor- 
poration to  ascertain  whether  the 
person  in  question  was  absolute 
owner  or  not,  and  if  not  that  the 
corporation  was  a  statutory  trustee 
of  the  money,  and  liable  to  pay  six 
per  cent,  interest  until  the  party  en- 
titled to  the  principal  claimed  the 
same. 

Held,  also,  that  it  was  not  intended 
the  Court  should  interfere  at  the 
instance  of  the  corporation,  but  at 
that  of  the  claimant  of  the  money  or 
part  of  it ;  but,  Semble,  that  the 
Court  might  do  so  at  the  instance  of 
the  corporation,  the  facts  here,  how- 
ever, did  not  shew  sufficient  ground 
for  it.  Ee  Beckett  and  Corporation 
of  Toronto,  106. 

3.  Municipal  corporations — Medi- 
cal health  officer — 47  Vic.  ch.  20  (0). 
— By-laws  appointing — Absence  of 
fixed  salary  —  Duties — Reasonable 
remuneration —  Objections  to  by-law.^ 


— In  December,  1884,  B.  was  by  by- 
law appointed  health  officer  of  the 
township  of  Seymour,  but  the  by- 
law did  not  fix  any  salary  as  might 
have  been  done  under  47  Vic.  ch. 
38,  s.  20  (0). 

Held,  on  action  brought  by  B.  for 
remuneration,  that  the  law  would 
fix  the  salary  at  a  reasonable  sum, 
regard  being  had  to  the  services  per- 
formed,and  to  be  performed  by  the 
plaintiff. 

Where  B.  brought  an  action  against 
the  township  of  S.  to  recover  re- 
muneration for  medical  services  per- 
formed on  the  insbructions  of  the 
corporation  and  of  the  Board  of 
Health,  and  it  was  objected  that  the 
by-law  professing  to  appoint  the 
Board  of  Health  was  invalid  by 
reason  of  the  fact  that  it  merely  pur- 
ported to  appoint  three  persons  to  be 
a  Board  of  Health,  but  did  not  make 
any  mention  of  the  officers  who  by 
47  Vic,  ch.  38,  sec.  12,  sub-sec.  2, 
are  make  ex  officio  members  of  the 
Board  of  Health,  and  because  it  did 
not  specifically  state  the  three  indi- 
viduals named  to  be  ratepayers. 

Held,  that  looking  at  the  provi- 
sions of  the  said  statute,  and  con- 
sidering that  the  attack  now  made 
upon  the  by-law  was  not  by  motion 
to  quash  it  or  of  a  like  character, 
the  objections  could  not  be  allowed 
to  prevail.  Bogart  v.  Corporation 
of  Seymour,  322. 

4.  Sm,all-pox  hospital  —  Erection 
thereof  in  adjoining  municipality — 
Injunction — 45  Vic.  ch.  29,  sees.  12, 
14,  (0.)— 47  Vic.  ch.  18,  sec.  44,  (0.)] 
—Held,  that  under  45  Vic.  ch.  29, 
sec.  12  (0).,  the  corporation  of  one 
municipality  cannot  erect  or  establish 
a  small-pox  hospital  within  the 
limits  of  another,  either  of  a  tempor- 
ary or  a  permanent  character,  with- 
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■out  the  sanction  of  the  corporation 
of  the  latter,  and  an  injunction  was 
granted  to  restrain  the  same.  Cor- 
poration of  Elizahethtown  et  al.  v. 
Corporation  of  Brockville  et  al.^  372. 

5,  Municipal  hy-law — Exemption 
—  Taxation  —  Manufacturing  and 
general  business — Power  of  Munici- 
pal council  to  repeal — Consolidated 
Municipal  Act,  1883,  sec.  368.] — 0. 
applied  to  the  corporation  of  the 
town  of  Meaford  for  a  lease  of  a 
certain  lot  of  land  owned  by  the 
•corporation,  alleging  that  he  and 
others  proposed  to  erect  thereon  a 
mill  and  other  buildings  for  the  pur- 
pose of  carrying  on  the  business  of  a 
flour  and  grist  mill,  and  a  general 
grain  business  ;  they  petitioned  also 
for  exemption  from  taxation  upon  the 
mill  for  ten  years.  Under  a  by-law 
passed  the  4th  of  March,  1885,  a 
lease  to  the  applicants  was  executed 
b}''  the  corporation  of  the  lot  in 
question  for  twenty-one  years,  reserv- 
ing a  nominal  rent,  and  containing 
covenants  on  the  part  of  the  lessees 
in  reference  to  the  nature  of  the 
"buildings  to  be  erected,  to  pay  taxes, 
and  other  provisions.  Another  by- 
law was  subsequently  passed  exempt- 
ing the  "manufacturing  establish- 
ment of  C.  and  others  (naming  them) 
-established  for  the  purpose  of  carry- 
ing on  the  milling  and  grain  merchant 
business,  including  the  lands  leased, 
<fec.,  and  the  mill  and  all  buildings 
and  property  to  be  erected  and 
])laced  upon  the  said  land  for  the 
purpose  of  the  said  business,"  subject 
to  the  performance  by  the  lessees  of 
the  stipulations  in  the  lease  as  to 
maintaining  and  working  the  mill. 
Ul)on  the  faith  of  this  by-law  and 
lease,  C,  and  others,  the  lessees,  pur- 
chased a  large  amount  of  material, 
and  entered  into  building  contracts 


for  the  purpose  of  erecting  the  pro- 
posed mill,  and  proceeded  to  erect 
the  same,  and  further  contracted  for 
the  purchase  of  machinery,  the  whole 
involving  an  outlay,  as  was  alleged, 
of  some  ^17,000.  Upon  the  20th 
of  July  following  the  council  by  by- 
law repealed  the  by-law  exempting 
from  taxation. 

Upon  an  application  by  0.  and 
others,  to  quash  the  repealing  by- 
law, upon  the  ground  that  the  same 
was  a  fraud  upon  the  applicants  and 
a  breach  of  contract,  it  appeared 
that  there  were  other  tax-payers  of 
the  same  town  engaged  in  the  same 
business,  and  having  large  amounts 
of  capital  invested  therein,  whose 
interests  were  injuriously  affected  by 
the  repealed  by-law. 

Held,  (1)  that  inasmuch  as  the 
applicants  were  treated  in  the  lease 
and  by-law  as  carrying  on  two  dis- 
t'.nct  kinds  of  business,  viz.  :  the 
manufacturing  or  milling  business 
and  the  general  grain  merchant  busi- 
ness, the  first  only  of  which  the 
council  had  power  to  exempt  from 
taxation,  the  by-law  exempting  from 
taxation  was  bad ;  (2)  that  the  by- 
law was  also  bad  in  exempting  all 
the  land  leased,  and  not  the  mill 
only,  from  taxation,  as  other  build- 
ings, suitable  alone  for  the  grain 
business,  might  be  erected  thereon  ; 
(3)  the  fact  that  other  large  milling 
establishments  within  the  same 
municipality  were  discriminated 
against  also  made  the  by-law  illegal 
and  bad  ;  (4)  the  repealed  by-law 
being  therefore  illegal,  the  council 
had  a  right  to  repeal,  or  to  go  through 
the  form  of  repealing  it  in  order  to 
prevent  trouble  and  expense.  Peoples 
Milling  Co.  and  Council  of  Meaford j 
405. 

6.  Municipal  corporations  —  By- 
law—36    Vic.    ch.   IS,    sec.  503, 


816 


DIGEST  OF  CASES. 


[vol.. 


sub-sec.  6  ( 0.)] — One  penalty  on  con- 
mction  covering  distinct  offences — 
Conviction  quashed.^ — Held,  that  a 
by-law  passed  pursuant  to  sub-section 
6  of  section  503  of  the  "Consolidated 
Municipal  Act,  1883,"  for  granting 
licenses  and  regulating  the  sale  of 
fresh  meat  in  quantities  less  than  by 
the  quarter  carcase,  and  the  convic- 
tion thereunder,  were  not  bad  be- 
cause the  by-law  did  not  embody  or 
refer  to  the  exceptional  proviso  as 
to  time  mentioned  in  sec.  500 ;  for 
that  sec.  500  did  not  refer  to  the 
subject  of  sub-sec.  6  of  sec.  503  ;  and 
that,  apart  .from  that,  sec.  500  was 
expressly  limited  to  municipalities 
wherein  no  market  fees  were  imposed 
or  charged,  whereas  here  a  by-law 
was  in  existence  imposing  such  fees 
and  charges. 

Held,  also,  that  the  by-law  was  not 
ultra  vires,  express  power  being 
given  by  sec.  503  to  pass  a  by-law- 
respecting  the  matters  mentioned  in 
sub-sec.  6;  and  that  as  the  reason- 
able or  unreasonable  exercise  of  the 
power  could  only  be  considered  on  a 
motion  to  quash  the  by-law,  the  ob- 
jection was  not  open  on  this  motion, 
which  was  to  quash  the  conviction. 

But,  Held,  that  the  conviction  was 
bad,  because,  while  covering  two 
several  and  distinct  ofiences  under 
the  same  by-law,  it  imposed  only  one 
penalty.    Regina  v.  Gravelle,  735. 

7.  Manufactories  —  Exemption — 
Public  policy — Municipal  Act,  1883, 
sec.  368,  Ji7  Vic.  ch.  32,  sec.  8  (0.)] 

 The  Municipal  Act  of  1883,  sec. 

368,  as  amended  by  47  Yic.  ch.  32, 
sec.  8,  (0.),  authorizes  a  municipal 
council  to  exempt  any  manufacturing 
establishment,  in  whole  or  in  part, 
from  taxation  for  any  period  not 
longer  than  ten  years." 

A  by-law  of  the  town  of  P.  recited 


that  a  company  had  acquired  several 
water  privileges  on  the  river  O.,  and 
intended  developing  same  by  erect- 
ing thereon  factories  of  different 
descriptions ;  and  it  was  advisable  in. 
the  interests  of  the  town  that  the 
privileges,  immunities,  and  exemp- 
tions thereinafter  mentioned  should 
be  granted.  It  further  recited  that 
the  total  assessment  of  the  said  water 
privileges  and  the  lands  in  connection 
therewith  amounted  to  $50,000.  The 
by-law  then  enacted  that  the  aggre- 
gate assessment  of  the  said  properties- 
should  be  and  remain  for  ten  years^ 
at  the  sum  of  $50,000 ;  and  the 
assessors  from  time  to  time  were  re- 
quired to  assess  the  same  at  said  sum, 
notwithstanding  the  erection  of  any 
buildings  thereon. 

Held,  not  a  by-law  within  said 
section  as  amended  ;  and  also  that  it 
was  opposed  to  public  policy  and 
morality  in  directing  the  assessors  ^ 
from  time  to  time  to  limit  their  as- 
sessment. Re  Benne  and  Corpora- 
tion of  Peterborough,  767. 

See  Assessment  and  Taxes,  2. 


NATURAL  JUSTICE. 

Proceedings  contrary  to.^  —  8e& 
Canada  Temperance  Act,  1878,  4. 


NAVIGATION. 
Dangers  of] — See  Sale  of  Goods, 

3. 


NEGLIGENCE. 

Letting  of  chattel for  hire — Implied 
warranty  of fitness.'] — Plaintiff  sued 
the  defendants  for  the  value  of  a 
portable  engine  and  boiler  which  hadS 
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been  hired  by  the  defendants,  and 
which  boiler  had  exploded  while  in 
their  possession  immediately  after 
they  had  begun  to  use  it,  and  while 
in  charge  of  a  competent  engineer. 

Held^  that  as  the  lessor  of  a  chattel 
for  hire  impliedly  warrants  that  it  is 
reasonably  fit  for  the  purpose  for 
which  it  is  let,  the  plaintiff,  in  the 
absence  of  negligence  on  the  part  of 
the  defendants,  could  not  recover. 

Per  Armour,  J. — The  plaintiff 
was  bound  to  establish  beyond  rea- 
sonable doubt  that  the  defendants 
were  guilty  of  negligence,  and  that 
such  negligence  caused  the  explosion 
and  destruction  of  the  boiler  and 
-engine,  and  the  negligence  lequired 
to  be  established  was  ordinary  negli- 
gence, for  the  hirer  of  a  chattel  is 
required  to  use  no  more  than  that 
degree  of  diligence  which  prudent 
men  use,  that  is,  which  the  gener- 
ality of  men  use  in  keeping  their  own 
goods  of  the  same  kind. 

The  explosion  and  destruction  of 
the  engine  and  boiler  not  being 
legally  attributable  to  the  negligence 
of  the  defendants,  they  were  relieved 
from  the  performance  of  their  pro- 
mise to  return  them,  and  the  con- 
tract of  hiring  was  dissolved.  Rey- 
nolds V.  Roxburgh  et  al.^  649. 

Contributory.] — See  Master  and 
Servant. 

See  Medical  Practitioner  — 
Bailways,  1,  4,  5— Sale  of  Goods, 
3. 


NEW  TRIAL. 

Refusal  of — Nominal  damages?^ — 
,See  Defamation,  2. 

See  Insurance,  1. 


NONSUIT. 

Motion  to  set  aside — Jury  case — 
Practice.]— See  Stock  and  Stock- 
holders. 

See  Defamation,  1 — Railways,  5. 

NOTICE. 

See  Company,  3 — Vendors  and 
Purchasers,  2. — Ways. 


PAROL  EVIDENCE. 

See  Deed,  L — Mortgage,  3.  — 
Statute  of  Frauds,  1,  2. 


PARTIES. 

In  actions  for  rectification  of 
deeds.] — See  Deed,  L 


PENALTY. 

See  Canada  Temperance  Act, 
1878,  L— Contract. 

PETITION. 
See  Timber  License. 

PLAN. 

Alteration.] — See  Assessment  and 
Taxes,  \. 

Uncertified.] — See  Deed,  1. 
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PLEADING. 
Issue.] — See    Arbitration  and 

A  WARD. 

Statement  of  claim. — Omission  of 
necessary  averments.] — See  Rail- 
ways, 4. 

See  Bankruptcy  and  Insolvency, 

3. 


PLEDGE. 
See  Stock  and  Stockholders. 


POLICE  MAGISTRATE. 

Appointment  of.] — See  Malicious 
Prosecution,  1. 


PRACTICE. 

Setting  down  motion.] — See  Sale 
of  Goods,  1. 

Death. — Survival  of  action.] — See 
Seduction. 

Motion  to  set  aside  nonsuit — Jury 
case.] — See  Stock  and  Stockhol- 
ders. 

Sivil  and  criminal  cases.] — See 
"Warehousemen. 

See  Sequestration — Statute  of 
Frauds,  1. 


PRINCIPAL  AND  AGENT. 
See  Costs,  1. 


PRIVILEGED  COMMUNICA- 
TION. 

See  Defamation,  2. — Malicious- 
Prosecution,  2. 

PUBLIC  LANDS. 
See  Indians. 


PUBLIC  POLICY. 
See  Contract. — Municipal  Law, 7. 


QUORUM. 
See  Company,  5. 


RAILWAYS  AND  RAILWAY 
COMPANIES. 

1.  Negligence — Railway  employee 
—  Common  employment — Dominion 
Railway  Act,  42  Vic.  ch.  9,  sec.  27 
{D) — Limitation  of  action  —  By 
reason  oj  the  railway.'^] — The  state- 
ment of  claim  alleged  that  the  plain- 
tiff was  employed  by  the  defendants- 
to  work  at  track  laying  :  that  while 
so  employed  the  defendants  directed 
and  required  him  to  assist  in  bring- 
ing railway  supplies  to  the  place 
where  they  were  being  used:  that 
they  also  directed  and  required  him 
to  be  carried,  as  part  of  his  employ- 
ment, on  the  defendants'  trains  :  that 
accordingly  he  was  received  by  the 
defendants  "to  be  safely  carried"  on 
a  train,  and  that  owing  to  the  defen- 
dants' negligence  he  was,  while  so 
travelling,  thrown  off  the  train  and. 
injured  : 

Held,  1.  That  if  the  plaintiff  ac- 
cepted a  different  employment  from- 
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that  originally  contemplated,  he  be- 
came the  defendants'  workman  in 
that  new  employment,  just  as  he 
had  been  in  his  former  employment, 
2.  That  the  statement  that  the 
plaintiff  was  received  on  the  train 
"to  be  safely  carried"  did  not  imply 
that  a  special  bargain  was  made  to 
safely  carry,"  but  only  that  the  plain- 
tiff was  to  be  safely  carried  as  one  of 
their  workmen  in  the  course  of  his 
employment,  and  that  there  was  no 
cause  of  action. 

The  defendants  set  up  that  the 
injuries  complained  of  happened 
more  than  six  months  before  action 
brought,  and  that  the  action  was 
barred  by  the  27th  sec.  of  the  Con- 
solidated Railway  Act,  to  which  the 
plaintiff  demurred. 

Held,  that  any  damage  done 
through  negligence  upon  a  railway 
in  the  carriage  of  passengers  and  the 
like  is  damage  done  "  by  reason  of 
the  railway." 

Browne  v.  Brockville  and  Ottawa 
R.  W.  Co., 20  U.C.R.  202  j  McCallum 
V.  Grand  Trunk  R.  W.  Co.,  31  U. 
C.  E.  527,  and  Kelly  v.  Ottawa 
Street  R.  W.  Co.,  3  A.  R.  616,  re- 
ferred to  and  followed. 

Semble,  that  the  concluding  words 
of  the  27th  section  of  the  Consoli- 
dated Railway  Act,  viz.,  that  "  the 
defendants  may  prove  that  the  same" 
(that  is  the  damage)  "  was  done  in 
pursuance  of  the  authority  of  this 
Act  and  the  Special  Act,"  should  be 
read  as  meaning  "  in  the  course  and 
prosecution  of  their  businsss  as  a 
railway  company,  constituted  in  pur- 
suance of,"  &c.  May  v,  Ontario 
and  Quebec  R.  W.  Co.  70. 


2.  Bonus — Trustees,  necessity  for 
— By-law — Co7npliance  ivith  condi- 
tions of- — Separate  agreement — Ne- 
cessity to  comply  with  before  issue  of 


debentures — Action  for  damages  — 
R.  S.  0.  ch.  174,  sec.  559,  sub-sec.  ^, 
36  Vic.  ch.  70,  {0.)— Construction 
o/*.] — Under  a  by-law  to  grant  aid  by 
way  of  bonus  by  the  issue  of  deben- 
tures to  a  railway  company,  no  issue 
or  deliver-y  thereof  was  to  take  place 
until  certain  conditions  and  stipula- 
tions contained  in  the  by-law  were 
performed,  amongst  others,  the  com- 
pletion of  the  road,  and  obtaining 
the  certificate  of  the  Government 
engineer.  By  an  agreement  entered 
into  before  the  final  passing  of  the 
by-law,  the  company  covenanted  to 
perform  certain  other  acts,  amongst 
which  was  the  location  of  a  station 
"at  or  near "  the  corner  of  certain 
named  streets. 

By  the  Municipal  Act,  B.  S.  O. 
sec.  559,  sub-sec.  4,  authority  is 
given  to  grant  bonuses  and  issue 
debentures  in  aid  of  a  railway  com- 
pany, payable  at  such  times,  <tc.,  as. 
the  municipal  council  may  think 
meet.  By  the  defendants'  special 
Act  of  incorporation,  36  Vic.  ch.  70, 
(0.),  the  debentures  were  to  be  issued 
and  delivered  to  trustees  within  six 
months  after  the  passing  of  the  by- 
law, who  were  to  receive  and  con- 
vert the  same  into  money,  and 
deposit  the  proceeds  in  a  chartered 
bank,  and  pay  the  same  out  on  the 
certificate  of  the  chief  engineer  of 
the  railway  company. 

Held,  on  the  evidence  that  the 


station. 


though 


not  located  at  the 


corner  of  thea  said  streets,  was  not 
so  far  therefrom  as  to  prevent  its. 
location  being  by  reasonable  intend- 
ment within  the  meaning  of  the 
word  "near;"  at  all  events  non- 
compliance with  the  terms  of  the 
agreement  not  covered  by  the  con- 
ditions, &c.,  of  the  by-law  would  not 
prevent  the  accruing  of  the  plain- 
tifi^'s  title  to  the  debentures ;  but 
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that  the  defendants'  remedy  must  be 
for  damages  for  breach  of  covenant. 

Held,  also,  that  a  compliance  with 
the  terms  of  the  general  Act  was 
sufficient,  for  that  the  provisions  of 
the  special  Act,  were  not  restrictive, 
iDut  enabling  and  enlarging  the 
powers  under  the  general  Act ;  and 
that  under  the  circumstances  the 
appointment  of  trustees  would  have 
been  useless.  Bickford  v.  Corpora- 
tion of  Chatham,  257. 

3.  Compensation  for  lands  taken — 
.Statute  of  Lijiiitations  —  H.  S.  0. 
c.  108,  s.  23.]— Held,  that  the  right 
of  compensation  for  land  taken  by  a 
railway  company  is  not  barred  short 
of  twenty  years,  and  is  not  barred 
by  the  claimant's  title  to  the  land 
being  extinguished  by  reason  of  the 
railway  company  having  been  in 
possession  for  ten  years. 

Per  Armour,  J.,  the  plaintiff's 
claim  to  compensation  was  not 
money  secured  by  lien,  or  otherwise 
charged  on  land,  within  s.  23  of 
R.  S.  O.  ch.  108,  and  he  had  not  a 
vendor's  lien,  for  the  relation  of 
vendor  and  purchaser  never  arose 
between  him  and  the  company. 
Boss  V.  Grand  Trunk  R.  W.  Co.,  447. 

4.  Accident —  Negligence  —  Omis- 
sion to  pack  frog — 44-  ^^'c-  c^.  22  {0.) 
— Jf.6  Vic.  ch.  2Jf  {D.)— Statement  of 
■claim — Omission  of  necessary  aver- 
ments.]— Action  by  plaintiff,  an  ad- 
ministrator of  C,  for  damages  under 
44  Vic.  ch.  22  (O.),  by  reason  of  the 
omission  to  pack  a  frog  on  the  Mid- 
land Railwa)'-  which  the  defendants 
were  operating,  whereby  C.'s  foot 
was  caught  in  the  frog  and  he  was 
killed  by  a  train. 

Held,  that  defendants  were  not 
liable  :  that  the  Midland  Railway 
was  a  railway  connecting  with  or 
crossing  the  defendants'  railway,  and 


under  46  Yie.  ch.  24  (D.),  was  ex- 
empt from  the  operation  of  the 
Ontario  Act. 

Held,  also,  that  the  omission  to 
state  in  the  statement  of  claim,  as 
required  by  sub-sec.  2  of  sec.  8  of 
said  Ontario  Act,  and  to  prove,  that 
the  defendants  knew  that  the  frog 
was  not  packed,  or  that  the  deceased 
did  not  know  it,  or  that  he  had  noti- 
fied the  defendants  or  any  person 
superior  to  himself  in  the  service  of 
the  defendants,  or  that  such  person 
was  not  aware  thereof,  would  pre- 
clude any  recovery.  C  leg g  Y.  Grand 
Trunk  R  W.  Co.,  708. 

5.  Accident — Contributory  negli- 
gence—  Withdrawing  case  from  jury.  ^ 
— On  the  undisputed  facts  disclosed 
in  the  plaintiff's  case  it  appeared  that 
there  was  a  switch-stand  erected  in 
the  defendants'  yard  close  to  the 
track,  the  deceased,  who  was  a  brakes- 
man in  the  defendants'  employment, 
being  aware  of  its  position  and 
proximity  to  the  track.  On  the  day 
in  question  the  deceased  was  engaged 
as  a  brakesman  on  a  train  passing 
through  the  yard.  His  position  as 
brakesman  should  have  been  on  top 
of  the  car,  but  for  some  reason  which 
did  not  appear  he  was  on  the  side  of 
the  car,  holding  on  to  the  ladder  by 
which  brakesmen  mount  to  the  top 
of  the  car,  and  his  attention  being 
drawn  towards  the  end  of  the  train 
he  did  not  see  the  switch-stand,  when 
he  was  struck  by  it  and  thrown 
under  the  wheels  of  the  car  and 
killed. 

Held,  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  de- 
fendants ;  and  that  there  was  such 
want  of  care  on  the  part  of  the  de- 
ceased as  disentitled  the  plaintiff, 
his  administrator,  to  recover ;  and 
the  case  was  therefore  properly  with- 
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drawn  from  the  jury.  Ryan  v. 
Canada  Southern  R.  W.  Co.,  745. 

Compensation  for  lands  taken."]- 
.See  Arbitration  and  Award. 


RECEIPT. 
See  Statute  of  Frauds,  1. 


REGISTRY  LAW. 
See  Deed,  1. 


RENT. 

See  Landlord  and  Tenant. 


REPAIRS. 

Covenant  to  keep  houses  suitable 
^or  tenants.] — See  Annuity. 


:5. 


REPEAL. 
Of  by-law.] — See  Municipal  Law, 


RIPARIAN  PROPRIETOR. 
See  Water  and  Watercourses. 


RIVERS. 
■See  Water  and  Watercourses. 


ROAD. 


See  Ways. 
104 — VOL.  X  O.K. 


SALARY, 

Medical  health  officer.] — See  Muni- 
cipal Law,  3. 


SALE  OF  GOODS. 

1.  Re-transfer — Statute  of  Frauds 
— Bailees — Practice  — Setting  down 
motion.] — The  plaintiff  in  England 
sold  certain  goods  to  M.  &  Co.,  at 
Toronto.  After  the  arrival  of  the 
goods  at  Toronto,  the  plaintiff  dis- 
covered that  M.  &  Co.  were  insol- 
vent, and  he  notified  his  agent  to 
stop  the  goods  ;  but  it  appeared  that 
M.  &L  Co.  had  paid  the  freight  and 
duty  and  removed  the  goods  into 
their  warehouse.  After  negotiations 
between  plaintiff's  agent  and  M.  <k 
Co.,  the  latter  verbally  agreed  to 
hold  the  goods  subject  to  plaintiff's 
order,  and  on  the  following  day  wrote 
plaintiff's  agent  to  the  same  effect, 
but  no  written  assent  was  made 
thereto.  M.  k  Co.  subsequently 
made  an  assignment  for  the  benefit 
of  their  creditors  to  defendant,  who 
took  possession  of  the  goods,  and  on 
demand  refused  to  deliver  them  up 
to  plaintiff,  whereupon  trover  was 
brought. 

Held,  that  the  goods  having  be- 
come the  property  of  M.  <k  Co.,  and 
being  of  greater  value  than  $40,  in 
order  to  re-transfer  them  to  the  plain- 
tiff, it  was  necessary  that  there  should 
be  a  memorandum  in  writing,  shew- 
ing the  terms  of  the  transfer,  or  some 
other  act  sufficient  to  take  the  case 
out  of  the  Statute  of  Frauds  :  but, 
Semble,  if  any  consideration  had  been 
stated  between  the  plaintiff's  agent 
and  M.  tt  Co.,  for  the  latter  assuming 
the  position  of  bailees  of  the  goods, 
and  holding  them  for  the  plaintiff's 
benefit,  the  transaction  might  have 
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been  supported  as  not  coming  within 
the  statute. 

An  objection  that  a  notice  of  mo- 
tion given  for  a  sittings  of  the  Divi- 
sional Court,  and  served  in  time  to 
be  set  down  during  that  sittings, 
could  not  be  set  down  during  the 
following  sittings,  was  overruled. 

Per  Cameron,  C.  J. — Stoppage  in 
transitu  does  not  rescind  a  contract 
on  the  sale  of  goods,  but  merely  gives 
the  vendor  a  lien  on  the  goods  for 
their  price.  Brassert  v.  McEwen 
etal,  179. 

2.  Hire  contract — False  represen- 
tation— Deceit — Breach  of  warranty 
— Damages.]— The  defendant  deliver- 
ed a  piano  to  the  plaintifi  on  a  "Hire 
contract,"  the  price  being  stated  to 
be  $500,  payable  by  crediting  $100 
on  an  old  piano  taken  in  exchange, 
and  the  balance  of  $400  by  monthly 
instalments,  the  plaintiff  giving  a 
note  for  the  $400,  payable  by  like 
instalments.  The  contract  stated 
that  the  defendant  did  "  neither  part 
with  said  piano,"  nor  did  the  plaintiff 
"  acquire  any  title  "  to  it  until  the 
note  was  fully  paid.  Certain  instal- 
ments fell  due  and  payment  was 
enforced,  and  there  were  instalments 
in  arrear  when  action  was  brought. 
The  plaintiff  sued  for  fraudulent 
misrepresentations,  and  for  general 
damages  for  breach  of  implied  warran- 
ties ;  the  alleged  misrepresentations 
or  warranties  being  that  the  piano 
was  worth  $500  :  that  it  was  a  first 
class  instrument;  and  as  good  as 
any  Stein  way  or  Chickering  piano. 
The  jury  found  for  the  plaintiff  with 
damages. 

Held,  that  the  plaintiff  could  not 
succeed  as  to  the  false  representa- 
tion, for  the  evidence  shewed  that 
after  she  discovered  the  piano  was 
not  as  lepresented,  she  did  not  dis- 
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affirm  the  contract,  or  offer  to  return 
the  piano,  but  treated  the  contract 
as  subsisting ;  nor  could  she  recover 
in  an  action  for  deceit,  for  she  failed 
to  show  that  the  defendant  did  not 
believe  the  statements  made  to  be 
true,  or  that  they  were  made  reck- 
lessly; and  also  no  damages  were 
shewn;  and  Semhle,  the  statements 
were  such  as  are  properly  styled 
simple  commendation. 

Held,  also,  that  as  the  property 
had  not  passed,  an  action  for  the 
breach  of  warranty  would  not  lie, 
Frye  v.  Milligan,  509. 

3.  Consignor  and  consignee  — 
Property  passing — Right  to  maintain 
action— S.  0.  ch.  116,  sec.  5 — 
Dangers  of  navigation.] — Three  caseS' 
of  goods  exceeding  $40  in  value,  were 
verbally  ordered  by  L.  at  M.  from 
plaintiff  at  T.,  through  plaintiff's 
traveller,  and  were  shipped,  consigned 
to  L.,  and  carried  by  railway  and 
then  by  defendant's  steamer  to  M. 
Two  of  the  cases  was  received  by  L., 
one  of  which  was  in  a  damaged  con- 
dition. The  third  case  remained  on 
board  the  vessel,  as  the  purser  refused 
to  deliver  it  up  until  the  freight  on 
these  cases,  as  well  as  on  a  variety 
of  other  goods  consigned  to  L.,  was 
paid,  which  L.  refused  to  do  until 
he  had  first  an  opportunity  of  check- 
ing over  the  goods.  Before  the  dis- 
pute was  settled  the  vessel  left,  and 
was  subsequently  wrecked  and  this 
case  lost.  An  arrangement  was- 
made  between  plaintiff  and  L.  where- 
by plaintiff  allowed  L.  25  per  cent, 
on  the  value  of  the  two  cases  received 
by  L.  The  plaintiff  then  brought 
an  action  against  the  defendants  to 
recover  the  25  per  cent,  so  allowed,, 
and  the  value  of  the  case  lost. 

Held,  [Galt,  J.,  dissenting],  that 
there  was  an  acceptance  and  receipt 
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of  the  goods  by  L.  so  as  to  pass  the 
property  therein  to  him  ;  and  there- 
fore the  action  should,  under  the 
Mercantile  Amendment  Act,  R.  S. 
O.  ch.  116,  sec.  5,  sub-sec.  1,  have 
maintained  by  him  and  not  by 
plaintiff. 

PpT  Galt,  J.  The  action  was 
properly  brought  by  plaintiff,  as  the 
property  in  the  goods  had  not  passed 
from  him  :  and  he  was  entitled  to 
recover  the  25  per  cent,  so  allowed 
by  him,  as  also  the  price  of  the  case 
lost ;  for  although  the  loss  thereof 
was  occasioned  by  the  dangers  of 
navigation,  the  defendants  were  not 
protected  under  37  Yic.  ch.  25,  (D.), 
the  evidence  shewing  that  the  loss 
was  by  the  fault  or  neglect  of  the 
defendants.  Friendly  v.  Canada 
Transit  Co.,  756. 


SALE  OF  LAND. 
See  Specific  Perfokmance. 


SECONDARY  EVIDENCE. 
See  Costs,  1. 


SEDUCTION. 

Death  of  'plaintiff- — Survival  of 
action— 17  Car.  II.  ch.  8—B.  S.  0. 
ch.  50,  8.  236—0.  J.  Act,  Rule  383 
—  Witness,  competency  of. — In  an 
action  of  seduction  the  plaintiff  ob- 
tained a  verdict,  and  judgment  was 
directed  to  be  entered  in  his  favour. 
In  the  following  sittings  of  the  Di- 
visional Court  an  order  7iisi  was 
obtained  to  set  aside  the  verdict  and 
judgment,  and  to  enter  judgment  for 
the  defendant,  on  the  ground  of  the 


improper  admission  of  the  evidence 
of  the  seduced  girl  by  reason  of  her 
incomj)etency  to  give  evidence.  The 
Older  was  set  down,  and  on  its  com- 
ing on  for  argument,  it  appeared  that 
after  the  order  had  been  served  the 
plaintiff  had  died. 

Semble,  that  under  0.  J.  Act, 
Rule  383,  the  action  abated  by  rea- 
son of  the  plaintiff's  death  ;  but 

Held,  that  the  girl's  evidence  was 
improperly  received,  as  it  clearly  ap- 
peared that  she  was  not  capable  of 
understanding  or  appreciating  the 
nature  of  an  oath  or  the  obligation 
she  assumed  in  swearing  to  tell  the 
truth,  and  was  therefore  incompe- 
tent to  give  evidence  ;  and  Avithout 
her  evidence  the  verdict  could  not 
be  supported. 

Under  the  circumstances  an  order 
was  granted  staying  further  };roceed- 
ings  in  the  action. —  Udyv.  Stewart, 
591. 


SEQUESTRATION. 

Toronto  Stock  Exchange,  sale  of 
seats  at — Practice  —  Order  to  p>ay 
after  judgment,  hya  day  certain,  writ 
of  sequestration  on — G.  C.  0.  291 — 
0.  ./.  Act,  Rules  339,  3^2,  3^3,  352, 
357,  5^C>.]— The  plaintiffs  having  re- 
covered a  judgment  against  the  de- 
fendants for  a  large  sum,  obtained 
an  order  from  a  Judge  in  Chambers 
ordering  defendants  to  pay  the 
amount  due  upon  such  judgment  to 
the  sheriff,  to  whom  executions  had 
issued  against  defendants'  goods,  or 
to  the  plaintiffs,  by  a  day  certain, 
and  in  default  that  a  writ  of  seques- 
tration should  issue.  Default  having 
been  made  a  writ  of  sequestration 
issued  accordingly^ 

Held,  that  although  the  writ 
should  not  have  issued  to  enforce 
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the  judgment,  which  was  for  the 
payment  of  money,  without  limiting 
a  time  certain,  yet  that  the  Judge's 
order  was  a  judgment  for  disobedi- 
ence of  which  the  writ  might  issue, 
and  that  the  writ  was  regularly 
issued. 

Defendants  were  members  of  the 
Toronto  Stock  Exchange  (a  corpora- 
tion), and  had  seats  at  the  Stock 
board  thereof,  shewn  to  be  of  con- 
siderable value,  and  to  be  saleable 
by  the  defendants  on  compliance 
by  them  with  certain  by-laws  of  the 
corporation,  which,  among  other 
things,  provided  for  a  written  appli- 
cation to  the  Exchange  by  any 
member  wishing  to  sell  his  seat,  for 
leave  to  sell,  submitting  at  the  same 
time  the  name  of  the  proposed  pur- 
chaser, and  if  the  purchaser  was  in 
such  a  case  acceptable,  or  had  there- 
tofore been  accepted,  the  leave  would 
be  granted.  A  party  desiring  to  be- 
come a  member  of  the  Stock  Ex- 
change could  not,  under  the  by-laws, 
be  admitted  a  member  unless  he  had 
been  previously  a  stock  broker,  resi- 
dent, doing  business  publicly  as 
such,  in  Toronto,  for  at  least  six 
months  previously  to  his  application, 
and  had  upon  his  own  application 
been  accepted  by  the  Exchange  as  a 
member,  the  vote  for  his  acceptance 
to  be  by  ballot,  and  one  black  ball  in 
five,  or  a  portion  of  five,  to  exclude. 
After  being  accepted  he  might  pur- 
chase a  seat  from  some  one  already 
a  member,  or  pay  an  entrance  fee  of 
34,000  to  the  Exchange,  and  by  such 
payment  create  a  seat  for  himself. 
The  total  number  of  seats  on  the 
board  was  limited  to  40,  whereof  33 
were  taken  up  by  the  33  members  of 
the  Exchange.  The  sequestrator 
having  applied  for  an  order  under  the 
writ  of  sequestration  to  sell  the  de- 
fendants' seat  at  the  Exchange. 
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Held,  that  although  such  seats 
were  the  property  of  the  debtor  and 
should  be  saleable  under  process,  and 
that  the  Court  should  implement  its 
execution  by  ordering  the  defen- 
dants to  do  any  act  necessary  to 
affect,  or  to  refrain  from  any  act  to 
obstruct,  the  sale  of  the  said  seats ; 
yet  that,  inasmuch  as  the  Court  could 
not  control  the  exercise  of  the  ballot 
by  the  members  of  the  Exchange,  no 
effectual  order  for  sale  of  the  seats 
could  be  made  :  the  application  was, 
therefore,  refused,  without  costs. 

Remarks  on  the  desirabilty  of 
legislation  to  extend  the  operation 
of  the  writ  of  sequestration  to  meet 
such  cases.  London  and  Canadian 
Loan  and  Agency  Go.  v.  Morphy  et 
al,  86. 


SERVANT. 
See  Master  and  Servant, 


SERYICE. 

J}^on personal] — See  Canada  Tem- 
perance Act,  1878,  2. 


SET-OFF. 
Evidence.] — See  Annuity. 

SHIPPING. 
See  Sale  of  Goods,  3. 

SMALL  POX. 
Hospital.'] — See  Municipal  Law, 

4. 
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SOLIOITOK. 

See  Costs,  1  —  Trusts  and  Trus- 
tees. 


SPECIAL  MEETING. 
See  Company,  5. 


SPECIFIC  PERFORMANCE. 

Agreement  to  give  covenant  to 
build — Refusal  to  execute.^ — In  an 
agreement  for  the  sale  of  land  from 
R.  to  P.,  the  terms  were  inserted  in 
these  words:  "Price  $1,000,  $200 
cash,  and  balance  in  five  yearly  pay- 
ments, interest  at  the  rate  of  seven 
per  cent.,  and  covenant  of  P.  to 
bnild  a  house  worth  not  less  than 
$4,000,  to  be  commenced  in  a  year 
from  date  and  finally  completed  in 
two   years     *     *  The  $200 

was  paid  down,  and  R.'s  solicitor 
prepared  and  tendered  the  deed  (in 
which  was  inserted  a  covenant  to 
build)  and  the  mortgage  to  P.  for 
execution.  P.  refused  to  execute 
them  and  R.  brought  an  action  for 
specific  performance,  which  P.  de- 
fended on  the  ground  that  the 
covenant  to  build  was  too  vague  and 
would  not  be  enforced  by  the  Court. 

Held,  that  the  plaintifi'  was  clearly 
entitled  to  the  performance  of  the 
defendant's  agreement  to  give  a 
covenant  to  build  a  house  of  a  cer- 
tain value  within  a  specified  time. 

Wood  V.  Silcoch,  50  L.  T.  N.  S. 
251,  distinguished.  Robertson  v. 
Patterson,  267. 


STATUTE  OF  FRAUDS. 

1.  Receipts  for  money-Par ol  agree- 
ment— Inadmissibility  of  evidence  oj 


to  contradict  written  contract — Set^ 
ting  aside  verdict  of  jury  for  the  de- 
fendant and  entering  judgment  for 
/^/a-ini?^]— Defendant  got  from  plain- 
tifi"  six  difierent  sums  of  money, 
amounting  together  to  $3,000,  for 
which  he  gave  receipts.  Three  of 
these  stated  that  defendant  received 
so  much  money  from  plaintiff,  "loan 
on  oil,  usual  rate  of  interest."  The 
remaining  three  were  similar  to  the 
others,  but  concluded,  "  payable 
within  one  year  from  date,  with 
interest  at  9  per  cent,  per  annum." 
Defendant  set  up  a  parol  agreement 
with  plaintiff,  by  which  defendant 
had  the  right  at  any  time  to  require 
plaintiff  to  take  in  payment  of  the 
moneys  so  lent  the  oil  which  defend- 
ant had  in  plaintiff's  tanks  at  the 
market  price  at  the  time  when  the 
plaintiff  so  required  plaintiff  to  take 
the  oil. 

Held  J  that  such  a  parol  agreement 
could  not  be  set  up  to  alter  the 
teims  of  the  receipts  which  shewed 
such  loans  were  to  be  repaid  in 
money  ;  and  although  the  jury  found 
the  parol  agreement  to  have  been 
made,  the  Court  having  all  the  facts 
before  them  set  aside  the  verdict  and 
judgment  for  defendant  and  directed 
judgment  to  be  entered  for  the 
amount  of  the  plaintiff's  claim. — 
Lancey  v.  Brake,  428. 

2.  Note  or  memorandum  in  ivrit- 
ing — Parol  evidence — Words,  mean- 
ing of — Parol  evidence  is  always 
admissible  to  shew  the  situation  of 
the  parties  at  the  time  the  writing 
was  made,  the  circumstances  under 
which  it  was  made,  the  time  when 
it  was  made,  and  the  relative  trades 
of  the  respective  parties. 

When  there  is  no  actual  aoree- 

o 

ment  as  to  price  or  time  for  pay- 
ment, the  law  will  supply  the  defici- 
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ency  by  importing  into  the  bnrgain 
a  promise  by  the  buyer  to  pay  a 
reasonable  price,  and  by  implying, 
in  the  absence  of  evidence  to  the 
contrary,  that  payment  should  be 
made  on  delivery. 

Held,  that  the  letters  of  the  defen- 
dant, set  out  in  the  case,  and  read 
together  in  the  light  of  the  parol  evi- 
dence, constituted  a  sufficient  note 
or  memorandum  in  writing  within 
the  17th  sec.  of  the  Statute  lof 
Frauds,  and  that  parol  evidence  was 
also  admissible  to  shew  what  the 
words  "work"  and  "rig"  used 
therein  referred  to. — Christie  v.  Bur- 
nett 609. 


STATUTES, 


CONSTRUCTION 
OF. 


17  Car.  II.  ch.  8.] — See  Seduction. 

12  Vic.  ch.  72.] — See  Vendors  and 
Purchasers,  1. 

29  Vic.  ch.  Vl.'\~See  Insurance,  2. 

B.  N.  A.  Act,  sec.  9,  item  24,  sees.  6, 
*)2,  item  5,  sees.  109,  117.] — See  Indians. 

32  &  33  Vic.  ch.  31  (D.)]— 5ee  Canada 
Temperance  Act,  1878,  2. 

34  Vic.  ch.  5,  sec.  45  {D.)]—^ee  Ware- 
houseman. 

36  Vic.  ch.  18,  sec.  503,  subsec.  6  (0.)] 
— See  Municipal  Law,  6. 

36  Vic.  ch.  70  [0.)']—See  Railways,  2. 

37  Vic.   ch.   25  (D.)'\—8ee  Sale  of 

OOODS,  3. 

R.  S.  O.  ch.  40,  sec.  76.]— iS'ee  Vendors 
AND  Purchasers,  1. 

R.  S.  O.  ch.  43,  sec.  18,  sub-sec.  5.]— 
See  Costs,  2. 

R.  S.  0.  ch,  47,  sec.  53,  sub-sec.  7.]— 
See  Costs,  2. 


R.  S.  0.  ch.  50,  sec.  236.]— /^ee  Seduc- 
tion. 

R.  S.  0.  ch.  50,  sees.  266-7.]  — *^ee 
Annuity. 

R.  S.  0.  ch.  12.\-See  Malicious  Pro- 
secution, 1. 

R.  S.  0.  ch.  73.]— ^ee  Venue. 

R.  S.  0.  ch.  106,  sec.  26.]— -S'ee  Will,  3. 

R.  S.  O.  ch.  106,  sec.  35.]— iS'ee  Will,  2. 

R.  S.  O.  ch.  108,  sec.  23.]— -See  Rail- 
ways, 3. 

R.  S.  0.  ch.  Ill,  sec.  82,  sub-sec.  2.]— 
See  Deed,  1. 

R.  S.  0.  ch.  116,  sec.  5.]— 5ee  Sale 
OF  Goods,  3. 

R.  S.  0.  ch.  118.]— /S'ee  Bankbuptcy 
AND  Insolvency,  2. 

R.  S.  O.  ch.  129,  sec.  \L'\—8ee  Insur- 
ance, 2. 

R.  S.  0.  ch.  \m.1~See  Company,  I. 
R.  S.  O.  ch.  162.]— /S'ee  Insurance,  3. 

R.  S.  0.|ch.  174,  sec.  559,  sub-sec.  4.]— 

See.  Railways,  2. 

R.  S.  O.  ch.  180,  sec.  150.]— /S'ee  Assess- 
ment AND  Taxes,  4. 

R.  S.  O.  ch.  180,  sec.  156.]— -S^ee  Assess- 
ment AND  Taxes,  3. 

40  Vic.  ch.  43.] — See  Company,  5. 

42  Vic.  ch.  9,  sec.  9,  sub-sec.  21  (D.)]— 
See  Arbitration  and  Award. 

42  Vic.  ch.  9,  sec.  27  (D.)]— ^ee  Rail- 
ways, 1. 

43  Vic.  ch.  22,  sec.  7  (D.  )]—5'ee  Ware- 
housemen. 

43  Vic.  ch.  28,  sec.  66  (D.)]— Crim- 
inal Law,  3. 

44  Vic.  ch.  22  {0.)'\—See  Railways,  4. 
0.  J.  Act,  Rule  254,]— /S'ee  Venue. 
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0.  J.  Act,  Rules  339,  342,  343,  352, 
.•357,  360.]— See  Sequestration. 

O.  J.  Act,  Rule  SS3.]—S€e  Seduction. 

45  Vic.  ch.  23  {!>.)]— See  Company,  3. 

45  Vic.  ch.  29,  sees.  12,  14  (0.)]—See 
^Municipal  Law,  4. 

Municipal  Act,  1883.  46  Vic.  ch.  18  sec. 
'9  {0.)]—See  Municipal  Law,  1. 

Municipal  Act,  1883,  sec.  SQS.]  —  See 
Assessment  and  Taxes,  2. — Municipal 
Law,  5,  7. 

Municipal  Act,  1883,  sec.  36S.]— See 
Municipal  Law,  7. 

Municipal  Act,  1883,  sec.  488  {0.)—See 
Municipal  Law,  2. 

Municipal  Act,  1883,  sec.  503,  sub-sec. 
t6  (0.)] — See  Municipal  Law,  6. 

Municipal  Act,  1883,  sec.  546  (O.)]— 
.See  Ways. 

46  Vic.  ch.  24  {!>.)]— See  Railways,  4. 

46  Vic.  ch.  30,  sec.  91  (D.)]— ^ee  Canada 
Tlmperance  Act,  1878,  1. 

47  Vic.  ch.  18,  sec.  44  {0.)]—See  Muni- 
cipal Law,  4. 

47  Vic.  ch.32,  sec.  16  (D.)]— .S'ee  Canada 
Temperance  Act,  1878,  1.  .hvt^ 

47  Vic.  ch.  32,  sec.  8  (0.)] — See  Assess- 
ment AND  Taxes,  2. — Municipal  Law,  7. 

47  Vic.  ch.  38,  sec.  44  {0.)]—5'ee  Muni- 
cipal Law,  4,  7. 

47  Vic.  ch.  38,  sec.  20  {0.)]—See  Muni- 
cipal Law,  3. 

47  Vic.  ch.  39,  sees.  2,  4  {D.)]—See 
Company,  3. 


STATUTORY  CONDITIONS. 
See  Insurance,  1,  3. 


STOCKS  AND  STOCKHOLDER. 

Pledge  by  broker  —  Recovery  of 
purchase  money — Jury  cases — Non- 
suit— Motion  to  set  aside — Practice J\ 
—  A    firm   of   brokers  purchased 
twenty  shares  of  bank  stock  for  the 
defendant,  the  latter   agreeing  to 
repay  to  the  former  the  price  paid 
therefor  on  demand  with  interest, 
the  brokers  to  hold  the  stock  as  col- 
lateral security  and  receive  a  ten 
per  cent,  margin  and  one  quarter 
per  cent,  commission.    The  brokers 
took  stock  in  their  own  names,  and 
then  transferred  it  to  a  loan  com- 
pany together  with  other  stock  of 
the  same  character,  the  transfer  by 
tliem,  though  absolute  in  form,  being 
in  fact  a  pledge  to  secure  the  repay- 
ment of  a  much  larger  r.mount  than 
the  sum  payable  by  the  defendant. 
The  pledge  had  no  reference  to  the 
transaction  with  defendant,  but  was 
for  the  broker's  own  purposes.  The 
defendant  was  not  informed  of  the 
transfer,  and  calls  for  fii>-ther  mar- 
gins were  made  from  time  to  time 
as  the  stock  fell.     On   the  27th 
June,  1884,  the  brokers  suspended 
payment,  at  which  date  the  stock 
had  fallen  considerably  ;  and  on  the 
26th  December  they  made  an  assign- 
ment for  the  benefit  of  creditors  to 
the  plaintiff.    Neither  at  the  time 
of  the  suspension  or  assignment,  was 
any  unpledged   or  unhypothecated 
stock  held  for  or  by  the  brokers,  nor 
was  any  transferred  to  the  plaintiff, 
there  being  only  a  right  in  him  to 
redeem  any  stock  undisposed  of  by 
the  pledgees.    On  the  4th  August, 
1885,  after  the  stock  had,  by  legis- 
lative enactment,  been  reduced  to 
one-half  its  original  par  value,  or 
f-om  $100,  to  $50  per  share,  the 
plaintiff  offered  to  transfer  twenty 
shares  of  the  reduced  stock,  which 
the  defendant   refused  to  accept. 
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The  plaintiff  then  brought  this 
action  against  defendant  to  recover 
the  alleged  balance  due  on  the  stock. 

Held,  there  could  be  no  recovery, 
for  that  the  delivery  of  the  stock 
and  payment  of  the  price  were  con- 
current acts,  and  the  brokers  were 
not  in  a  position  after  the  time  of 
insolvency  to  deliver  the  same,  while 
at  the  time  of  the  plaintiff's  offer 
there  was  no  stock  of  the  nominal 
value  per  share  of  that  which  the 
brokers  purchased  for  the  defendant. 

Where  in  a  jury  case  the  learned 
Judge  at  the  trial  enters  a  nonsuit, 
a  notice  of  motion,  and  not  an  order 
nisi,  is  the  proper  mode  of  moving 
against  the  nonsuit.  Clarkson  v. 
Snider,  561. 

See  Company,  1. 


TAVERNS  AND  SHOPS. 

See  Canada  Temperance  Act,, 
1878,  1. 


TAX  SALE. 

See  Assessment  and  Taxes,  1,  2. 


TAXES. 

See  Assessment-  and  Taxes. 


STOPPAGE  IN  TRANSITU. 
See  Sale  of  Goods,  1. 


STREAM. 
See  Waters  and  Watercourses. 


STREET. 
See  Ways. 


SUMMONS. 

Non-personal  service.^ — See  Can- 
ada Temperance  Act,  1878,  2. 


TENANT. 
See  Landlord  and  Tenant. 


SURVIVORSHIP. 
See  Seduction. 


TIMBER  LICENSE. 

Application  for  timber  license — 
Notice  of  acceptance — Assignment 
for  value — Petition  for  issue  of  same 
— Demurrer — Laches — Rule  as  be>- 
tween  subjects  and  as  between  Crown 
and  subject.] — McA.  filed  an  appli- 
cation with  the  proper  Government 
official  for  a  license  to  cut  timber 
upon  two  berths,  and  complied  with 
the  usual  regulations,  one  of  which 
was  the  payment  of  a  certain  sum 
for  ground  rent,  and  his  application, 
was  duly  forwarded  to  the  Commis- 
sioner of  Crown  Lands  ;  but  owing 
to  a  defective  survey  it  was  impossi- 
ble then  to  convey  the  berths.  Sub- 
sequently the  survey  difficulty  was 
removed,  and  his  application  as  to 
one  of  the  berths  was  accepted  in 
the  year  1861,  but  he  never  having 
removed  to  the  United  States,  never 
received  any  notice  of  such  accep- 
tance. In  1881  he  first  heard  of  the 
acceptance,  and  in  1884  sold  all  his 
interest   therein   for   $4,000.  B. 
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afterwards  became  entitled  by  sub- 
sequent assignments  for  value  to  all 
McA.'s  interest,  the  assignments 
being  duly  filed  in  the  Crown  Lands 
Department.  McA.  and  B.,  in  1884 
joined,  in  a  petition  of  right  for  the 
issue  of  the  license,  and  the  Attor- 
ney-General demurred  to  the  same. 

Held,  that  there  was  no  laches  on 
the  part  of  McA.  in  nob  enforcing  a 
right  which  he  did  not  know  exis- 
ted, and  there  was  no  intention  on 
his  part  to  abandon  the  right  when 
he  did  become  aware  of  it,  as  he 
treated  it  as  a  valuable  asset.  As 
between  subjects  a  delay  of  four 
years  would  probably  be  under  ordi- 
nary ciicum  stances,  a  defence  to  a 
claim  for  specific  performance  ;  but 
Tinder  the  facts  in  this  case  a  vendor 
would  not  be  allowed  to  set  up  such 
a  defence. 

Held,  also,  that  as  the  assignments 
were  duly  filed,  and  the  Crown  had 
the  power  of  forfeiting  the  claim  for 
non-payment,  and  did  not  do  so, 
even  were  the  rule  between  subjects 
to  apply,  it  would  not  be  a  bar  in 
this  case. 

Semble.  It  may  be  doubted 
whether  the  same  rule  should  apply 
to  the  Crown,  and  whether  the  sub- 
ject should  not  have  the  right  to  a 
completion  of  the  purchase  at  any 
time  before  it  has  been  forfeited. — 
McArthur  v.  The  Queen,  191. 


TIME. 

Within  which  tax  deed  can  he  ques- 
tioned.] —  See  Assessment  and 
Taxes,  4. 

See  Assessment  and  Taxes,  1. — 
Bankruptcy  and  Insolvency,  1. 
105 — VOL.  X  O.K. 


TITLE. 

To  land.] — See  Insurance,  1. — 
Vendors  and  Purchasers,  1. 


TORONTO  STOCK  EXCHANGE. 
See  Sequestration. 


TRADE. 

Eestraint  of.] — See  Contract. 

TRADES  UNIONS. 
See  Company. 


TREES. 
See  Criminal  Law,  3. 

TRESPASS. 

See  Deed,  2. — Malicious  Pro 
secution,  1. 

TRUSTS  AND  TRUSTEES. 

Trust  for  sale —  Wilful  default — 
Delay  of  many  years  —  Accoimt 
rendered  hy  trustee — Appropriation 
of  receipts  —  Pi'incipal  and  interest — 
Error  in  accoimts — Sums  2^(^id  by 
trustee  to  land  agent  and  accountant 
— Costs — Trustee-solicitor — Compen- 
sation—Double commission.] — CM., 
a  solicitor,  invested  money  of  T.  in 
a  third  mortgage  of  the  E,  property. 
Afterwards,  in  1862,  the  property 
was  put  up  for  auction  under  a  decree 
for  sale  at  the  suit  of  the  first  mort- 
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gager.  A.  M.  held  the  mortgage  on 
the  property  next  after  the  first 
mortgagee.  Finding  that  owing  to 
the  great  depreciation  of  the  vahie 
of  the  E.  property,  it  would,  if  sold 
then,  scarcely  fetch  enough  to  pay 
off  the  first  mortgage,  it  was  agreed 
between  C.  M.  and  A.  M.  that  CM. 
should,  out  of  his  own  moneys,  buy 
in  the  property  by  paying  off  the 
first  mortgage,  and  then  hold  the 
same  in  trust  to  sell,  and  out  of  the 
proceeds  to  first  repay  himself  the 
amount  so  advanced  by  him,  with 
interest  from  the  date  of  the  sale, 
then  to  pay  A.  M.  his  claim  on  the 
property,  with  interest,  and  then  to 
pay  T.  his  claim  with  interest.  C. 
M.  accordingly  advanced  sufficient 
to  buy  in  the  property  as  agreed. 
In  1864  a  formal  deed  of  trust  was 
drawn  up  and  executed  by  the  first 
mortgagee,  and  by  C.  M.,  A.  M., 
and  T.,  whereby  the  property  was 
conveyed  to  C.  M.  on  trust  to  sell 
without  delay,"  and  apply  the  pro- 
ceeds as  aforesaid,  and  giving  him 
power  to  lease  in  the  meanwhile,  and 
making  him  answerable  only  for  loss 
resulting  from  his  own  "  wilful 
neglect  and  default." 

0.  M.  leased  the  property  from 
time  to  time,  but  he  did  not  sell  it 
until  1883,  when  T.'s  executrix 
brought  an  action  charging  him  with 
default  and  breach  of  trust,  and 
claiming  an  account  and  damages. 

The  evidence  showed  that  the 
property  had  all  through  been  of  a 
very  unsaleable  kind,  consisting  of  a 
farm,  very  stumpy,  and  badly  fenced, 
and  an  old  mill  which  had  quite  lost 
its  value.  It  also  appeared  that  C. 
M.  had  never  advertised  the  property 
for  sale,  but  at  the  same  time  it  was 
well  known  in  the  neighbourhood 
that  it  was  for  sale,  and  that  it  was 
not  the  sort  of  property  that  was 
likely  to  be  bought  by  a  stranger. 


There  was,  also,  no  positive  evidence 
that  at  any  time  C.  M.  could  have 
effected  a  more  advantageous  sale 
than  that  he  effected  in  1883  ;  and 
it  appeared  that  up  to  1880  neither 
A.  M.  nor  T.  had  complained  of  the 
delay,  but,  if  anything,  acquiesced 
in  it. 

Held,  imder  all  the  circumstances 
of  the  case,  affirming  the  decision  of 
the  Master  in  Ordinary,  that  C.  M. 
was  not  proved  to  have  been  guilty 
of  neglect  and  default  as  trustee,  nor 
did  the  evidence  afford  any  basis  for 
assessing  damages  against  him. 

It  also  appeared  that  in  1880,  on 
T.'s  solicitors  demanding  an  account 
from  C.  M.  of  his  dealings  with  the 
trust  estate,  C.  M.  employed  S.,  a 
professional  accountant,  to  make  out 
from  his  books  a  detailed  account, 
and  S.,  in  so  doing,  applied  receipts 
from  time  to  time  in  liquidation  of 
the  principal  moneys  due  to  0.  M. 
under  the  trust  deed,  instead  of 
applying  them  in  the  first  instance 
in  liquidation  of  the  interest  accru- 
ing due  thereon,  and  the  account  so 
drawn  up  was  delivered  to  the  solici- 
tors of  T.  An  affidavit  of  C.  M. 
moreover,  was  produced  in  the 
Master's  office,  wherein  he  stated 
that  this  account  was  correct,  and 
made  out  under  his  supervision,  and 
he  spoke  to  the  same  effect  in  an 
examination  taken  de  bene  esse  in 
this  action.  After  judgment  in  this 
action,  which  referred  it  to  the 
Master  in  Ordinary  to  take  the 
account  of  0.  M.'s  dealings  as  trustee 
and  before  the  same  was  taken  into 
the  Master's  office,  C.  M.  died,  and 
on  return  of  the  Master's  warrant 
to  bring  in  the  account  C.  M.'s 
executors  brought  in  a  new  account 
differing  from  that  rendered  as  afore- 
said to  T.'s  solicitors,  in  that  they 
applied  receipts  in  liquidation  in  the 
first  instance  of  the  interest  accruing 
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on  0.  M/s  claim,  which  method  made 
a  difference  in  the  result  of  many 
thousand  dollars.  No  account  had 
been  rendered  to  A.M. 

Held,  that  as  against  T.,  0.  M. 
and  his  executors  were  bound  by  the 
account  previously  rendered  to  T.'s 
solicitors  and  by  the  method  of  ap- 
propriation of  receipts  to  principal 
contained  therein,  but  were  not  so 
bound  as  against  A.  M.,  as  against 
whom  the  account  brought  in  by  0. 
M.'s  executors  could  stand. 

In  the  account  thus  delivered  in 
1880,  after  the  principal  moneys 
were  satisfied  by  application  as  afore- 
said of  receipts,  interest  was  charged 
at  ten  per  cent,  on  all  subsequent 
receipts  against  (J.  M. 

Held^  that  this  was  an  error  in 
the  account,  and  the  executors  of 
C.  M.  were  not  bound  by  it,  and  to 
this  extent  the  account  might  be 
rectified.  McGregor  v.  Gaulin,  4  U. 
C.  R.,  378,  considered  and  dis- 
tinguished. 

Held,  by  the  Master  in  Ordinary, 
that  the  amounts  paid  by  C.  M.  to  a 
professional  land  agent  in  connection 
with  the  sale  of  the  property,  and  a 
cei'tain  sum  paid  by  C.  M.  to  a  pro- 
fessional accountant  for  making  up 
the  accounts  delivered  in  1880  should 
be  allowed  to  him  in  his  accounts. 

But  that  sums  paid  by  C.  M.'s  exe- 
c  tors  to  a  professional  accountant 
for  making  up  the  account  brought  in 
by  them  into  the  Master's  office,  and 
a  certain  sum  paid  to  C.  M.'s  solici- 
tors on  account  of  their  costs  in  the 
action  should  not  be  allowed  to  C. 
M.  in  his  accounts. 

Held,  also,  by  the  Master  in 
Ordinary,  that  0.  M.,  as  trustee- 
solicitor,  was  not  entitled  to  profit 
costs,  but,  nevertheless,  he  was 
entitled  to  a  commissioa  of  five  per 
cent,  on  the  amounts  coming  to  A. 
M.  and  T.,  from  which,  however, 


must  be  deducted  a  certain  sum  i)aid 
as  commission  to  a  land  agent  for 
effecting  the  sale  of  the  property, 
since  double  commission  cannot  be 
allowed.    Taylor  v.  Magrathj  669. 

See  Executors  and  Administra- 
tors— Mortgage,  1 — Railways,  2 
—Will,  5. 


ULTRA  VIRES. 

See  Company,  1,  5 — Municipal 
Law,  6. 


USAGE. 
See  Defamation,  1. 


VENDORS  AND  PURCHASERS 

1.  Sale  of  infants^  estate — Title — 
12  Vic.  c.  72— R.  S.  0.  c.  40,  s.  76.] 
— Certain  infants'  lands  were  sold 
under  an  order  which  appeared  upon 
its  face  to  have  been  presented  under 
the  statutable  jurisdiction  of  the 
Court  of  Chancery  relating  to  the 
sale  of  infants'  estates  :  1 2  Vic.  c.  72 
— R.  S.  O.  c.  40,  s.  76.  The  petition 
and  order  were  entitled  in  the  mat- 
ter of  the  infants,  and  the  subsequent 
proceedings  were  taken  as  provided 
by  the  general  orders  of  the  Court, 
the  order  setting  out  that  w^hat  was 
being  done  was  because  it  was  bene- 
ficial to  the  infants,  and  the  convey- 
ance was  executed  by  the  Referee 
for  the  infants.  A  subsequent  pur- 
chaser objected  that  the  order  for 
the  sale  did  not  disclose  any  juris- 
diction. 

Held,  that  as  the  Court  would 
never  allow  the  infants  to  recede 
from  what  was  so  done  for  their 
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"benefit,  a  subsequent  purchaser  could 
not  raise  doubts  as  to  jurisdiction, 
when  upon  the  face  of  the  proceed- 
ings the  statute  authorizing  the  sale 
appeared  to  have  been  followed. 

Calvert  v.  Godfrey,  6  Beav.  97, 
considered  and  distinguished.  Blean 
V.  Blean,  693. 

2.  Sale  at  undervalue — Purchaser 
for  value  without  notice — Advance 
by  wife  to  husband  without  any  con- 
tract for  rei^ayment.'] — L.  F.  D.  being 
owner  of  certain  valuable  property, 
mortgaged  it  for  $700,  became  of 
unsound  mind  and  was  confined  in 
an  asylum.  During  his  confinement 
M.  A.  D.,  his  second  wife,  procured 
S.,  the  holder  of  the  mortgage,  to 
sell  under  the  power  of  sale,  and  the 
property  was  sold  for  $900  to  E.  R., 
sister  of  M.  A.  D.  Two  years  after 
E.  R.  sold  the  property  to  M.  E.  B. 
for  |5,000,  and  a  mortgage  for 
$4,000  unpaid  purchase  money  was 
taken  to  M.  A.  D. 

In  an  action  by  L.  F.  D.,  his  next 
friend,  to  set  aside  the  sale  or  for  an 
account,  it  was 

Held,  on  the  evidence  that  the 
property  was  sold  at  a  great  under- 
value under  the  power  of  sale,  and 
that  E.  R.  was  the  agent  of  M.  A. 
D.,  but  that  as  M.  E.  B.  was  a  pur- 
chaser of  value  without  notice,  the 
sale  must  stand,  but  an  account  of 
the  proceeds  was  ordered  against 
M.  A.  D. 

During  the  trial  M.  A.  D.  ob- 
tained leave  to  amend,  and  claimed 
to  be  allowed  a  sum  of  $1,500,  which 
she  alleged  she  had  given  to  her 
husband,  the  plaintifi*,  as  a  loan,  and 
which  was  employed  in  the  purchase 
of  the  property  and  the  building 
thereon. 

Held,  that  as  no  contract  for  re- 
payment was  shewn,  no  security 
being  taken  and  no  attempt  having 


been  made  to  collect  the  amount, 
although  many  years  had  passed,  the 
transaction  could  not  be  treated  as 
a  loan,  and  the  wife  could  not  recover 
or  be  allowed  the  amount  so  claimed. 
Dufresne  v.  Dufresne  et  al. ,  773. 

See  Specific  Performance  — 
Will,  4. 


YENUE. 

Local  venue — Abolition  by  Judi- 
cature Act — Vexatious  Actions  Act, 
E.  S.  0.  ck  73-0.  J.  A.,  Rale25i.] 
— Held,  that  the  efiect  of  Rule  254 
of  the  Ontario  J udicature  Act  is  to 
abolish  all  local  venues  as  well  as 
those  made  so  by  statute  as  at  the 
common  law,  except  actions  of  eject- 
ment.— Legacy  v.  Pitcher  et  al.,  620. 


YERDICT. 

Of  jury for  defendant — Setting  aside 
and  delivering  judgment  for  plain- 
tiff.]— See  Statutes  of  Frauds,  1. 

Addendu7n  to.] — See  Medical 
Practitioner. 


WAREHOUSEMEN. 

Administration —  Banks  —  Ware- 
house receipts —  WarehouscTnen  taking 
jyossession  of  goods — Creditors  with- 
out execution — Estoppel — Rights  of 
personal  representative — Corrobora- 
tive evidence — 4-3  Vic.  ch.  22,  sec.  7 
{p.f\ — In  proceedings  taken  in  the 
Master's  Ofiice  to  administer  the 
estate  of  M.  which  was  insolvent, 
the  M.  and  D.  banks  brought  in 
their  claims  as  creditors.  Other 
creditors  opposed  these  claims  on  the 
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srourids  that  the  banks  had  been 
paid  large  sums  in  reduction  of  their 
debts  by  assets  of  the  deceased,  which 
they  had  taken  after  his  death  and 
before  administration.  The  banks 
;set  up  their  right  to  the  assets  so 
taken  under  warehouse  receipts  there- 
for, signed  by  H.  and  held  by  them. 
It  appeared  that  M.,  who  was  a  pro- 
vision merchant,  in  his  lifetime  had 
obtained  advances  from  the  banks  on 
the  faith  of  the  receipts  being  valid 
securities,  he  representing  to  them 
that  he  had  rented  the  cellar  of  his 
warehouse  to  H.  as  warehouseman, 
and  that  as  such  H.  had  sole  charge 
of  the  cellar.  Before  the  receipts 
matured  M.  disappeared  and  M^as 
subsequently  found  dead.  Before 
his  death  became  known,  H.  and  his 
.solicitor  took  possession  of  the  cellar 
and  the  property  covered  by  the 
receipts,  and  posted  up  in  the  cellar 
.-a  notice  stating  that  H.  held  the 
property  therein  as  warehouseman  of 
the  banks,  to  whom  he  had  granted 
receipts.  Two  days  after  taking 
possession,  H.  refused  to  be  any 
longer  responsible  for  the  property, 
which  was  subsequently  taken  by  the 
banks  under  their  receipts,  and  as  it 
was  rapidly  deteriorating  was  sold 
by  them.  At  the  time  of  the  sale 
there  was  no  personal  representative 
to  M,'s  estate,  nor  was  there  any 
execution  creditor.  It  appeared  by 
the  evidence  of  H.  that  he  had  signed 
the  receipts  at  M.'s  request  and  as  a 
:inatter  of  form,  but  that  he  had  not 
leased  the  cellar,  nor  had  he  any  con- 
trol over  it  or  the  property  contained 
in  it. 

Held,  that  the  receipts  were  good 
between  the  parties,  and  by  the  re- 
sult of  the  subsequent  dealings  they 
were  rehabilitated  so  as  to  be  valid 
against  creditors  by  the  act  of  inter- 
vention on  H.'s  part  during  the  life 
of  M.;  but  in  any  event,  there  being 


no  creditor  who  had  any  locus  standi 
when  the  banks  sold  under  the  re- 
ceipts, they  had  the  right  to  apply 
the  proceeds  to  reduce  their  claim 
against  M.'s  estate. 

Per  Boyd,  C. — There  are  two 
classes  of  persons  authorized  to  issue 
warehouse  receipts  by  section  7  of  43 
Vic.  ch.  22  (D.),  (substituted  for  34 
Vic.  ch.  5,  sec.  45  (D.))  viz.,  bailees 
of  goods  and  keepers  of  a  warehouse, 
&c.,  and  the  same  sort  of  proof  is  not 
required  in  the  case  of  the  latter  as 
in  the  former.  The  test  of  their 
validity  does  not  necessarily  depend 
upon  proving  that  the  warehouseman 
was  actually,  visibly,  and  continu- 
ously in  possession  of  them  from  first 
to  last. 

Per  Proudfoot,  J. — That  section, 
authorizes  persons  who  are  not  ware- 
housemen alone,  but  who  may  have 
other  business  also  to  give  receipts, 
but  these  are  comprised  in  the  defini- 
tion of  warehouse  receipt,"  pre- 
viously given  in  the  statute,  which 
requires  the  goods  to  be  in  the  "  ac- 
tual, visible,  and  continued  posses- 
sion of  the  bailees." 

Remarks  as  to  the  application  to 
civil  causes  of  the  practice  in  criminal 
cases  regarding  the  corroboration  of 
accomplices.  Re  Monteith — Mer- 
chants Bank  et  at.  v.  Monteith^  529. 


WARRANTY. 
Chattels.'] — See  Negligence. 
See  Sale  op  Goods,  2. 


WATERS    AND  WATER- 
COURSES. 

Riparian  ro pri  etor — Nav  i gable 
stream — Reservation  in  patent.^ — J. 
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A.  was  the  patentee  of  a  certain 
water  lot  on  the  River  Ottawa,  and 
the  description  in  the  patent  covered 
the  lot  and  two  chains  distant  from 
the  shore,  but  a  reservation  was  con- 
tained therein  "of  the  free  uses, 
passage  and  enjoyment  of,  in,  over, 
and  upon  all  navigable  waters  that 
shall  or  may  be  hereafter  found  in 
or  under,  or  be  flowing  through,  or 
upon  any  part  of  the  said  parcel  of 
land  hereby  granted."  The  said 
water  lot  was  subsequently  con- 
ve  yed  to  A.  K.,  but  the  description 
in  the  deed  to  him  only  went  to  the 
water's  edge. 

In  an  action  by  A.  K.  against 
some  owners  of  saw-mills  on  the 
river  above  his  lot  to  prevent  them 
from  throwing  saw  dust,  slabs,  &c., 
into  the  river  to  his  detriment  in  the 
use  of  his  water  lot.    It  was 

Held,  that  the  Ottawa  River  is  a 
navigable  stream  in  fact,  and  a 
riparian  proprietor  as  such  would 
therefore  only  be  entitled  to  the 
water's  edge.  The  reservation  in 
the  patent  still  left  that  part  of  the 
river  a  navigable  stream,  and  did  not 
convey  an  exclusive  right  to  the 
grantee  of  the  Crown,  and  the  con- 
veyance to  the  water's  edge,  did  not 
carry  the  right  further  than  to  that 
edge.  It  is  only  by  the  special 
grant  that  a  title  passed  to  the  two 
chains,  and  it  still  left  the  river  with 
all  its  characteristics  of  a  navigable 
stream. 

The  plaintiff  also  set  up  that  he 
had  a  right  by  prescription  to  keep 
and  use  a  boat  house  in  front  of  his 
lot  without  being  interfered  with. 

Held,  that  any  structure  on  the 
water,  even  if  existing  for  twenty 
years,  would  be  an  interference  with 
the  free  use  of  the  river  reserved  by 
the  Crown  and  the  right  to  so  inter- 
fere could  not  be  acquired  by  lapse 


of  time.  The  action  was  therefore- 
dismissed. 

War  in  v.  London,  (&c.,  Loan  and 
Agency  Co.,  7  0.  R.   706,  distin- 
guished.v.  Booth  et  al.,  351. 

[Reversed  on  appeal  to  Divisional  Court,  11. 
0.  R.  491.] 


WAYS. 

46  Vic.  ch.  18,  sec.  5^6  (0.) — 
Closing  up  highway — Notice  of  in- 
tended hy-law — Conditions  precedent 
—  Uncertainty.'] — A  municipal  cor- 
poration passed  a  by-law  to  close  up 
a  highway,  but  the  notices  of  the 
intended  by-law  required  to  be  given 
under  the  "Consolidated  Municipal 
Act,  1883,"  were  only  published  for 
three  successive  weeks  in  a  news- 
paper instead  of  four,  as  required  by 
section  546  of  that  Act,  and  it  was 
not  shewn  when  the  six  notices 
required  to  be  posted  up,  were  posted, 
nor  what  they  or  the  advertisement 
contained. 

Held,  in  action  for  breaking  down 
fences  across  the  road  closed  up 
under  the  by-law,  that  the  notices 
required  to  be  given  were  conditions 
precedent,  the  due  performance  of 
which  were  essential  to  the  validity 
of  the  by-law. 

Held,  also,  that  a  by-law  closing  a 
road  across  a  lot  when  there  was  more 
than  one  road  was  void  for  uncer- 
tainty in  not  shewing  which  road 
was  meant.  Wannamaker  v.  Green 
et  al,  457. 

See  Deed,  2. 
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Insurance  for  benefit  of]  —  Se&- 
Insurance,  2. 
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WILL. 

1.  Devise — Statute  of  Mortmain 
' — Bequest  of  'personalty  to  a  charit- 
able institution  to  build  a  college.^ — 
J.  M.  died  on  August  9th,  1884, 
having  made  his  will  three  days 
iDefore,  in  which  after  giving  certain 
legacies,  he  provided  as  follows  :  "  I 
give  and  devise  all  my  real  and  per- 
sonal estate  whatsoever  and  where- 
soever, with  the  above  exceptions, 
to  the  Lutheran  Church  for  the 
purpose  of  building  a  college  in  Can- 
ada and  not  elsewhere,  and  in  his 
name."  The  Lutheran  Church  was 
not  incorporated  and  held  no  lands, 
but  was  composed  of  a  Dumber  of 
<;ongregations  in  different  parts  of 
the  Province.  The  lands  upon  which 
the  various  churches  belonging 
thereto  were  erected,  were  vested  in 
trustees  for  the  benefit  of  the  con- 
gregations, and  some  of  these  lands 
were  suitable  as  building  sites  for  a 
College. 

Held^  that  the  devise  of  the  realty 
^nd  all  personalty  savouring  of  the 
realty  was  void. 

Held,  also  following  Giblett  v. 
Hobson,  3  My  .&  K.  517,  that  the 
bequest  of  the  pure  personalty  was 
also  void  ;  that  a  bequest  of  money 
or  other  personalty  to  any  charitable 
institution  to  build  or  erect  builings, 
taken  by  itself,  is  within  the  Statute 
of  Mortmain  ;  and  that  the  onus  of 
shewing  that  the  intention  of  a 
testator  was  restrained  within  law- 
ful limits  is  upon  the  party  seeking 
to  take  the  bequest  out  of  the 
statute  ;  and  that  the  intention  must 
appear  absolutely  certain  and  clear ; 
and  that  land  already  in  Mortmain 
must  be  indicated  or  the  future 
acquisition  of  building-land,  other- 
wise than  by  means  of  the  legacy, 
must  plainly  be  contemplated,  or 
the  words  of  the  will  must  expressly 


exclude  the  application  of  the  money 
given  in  the  acquisition  of  land, 
which  was  not  clone  in  this  case. 
Murray  et  al.  v.  Malloy  et  al.,  46. 

2.  Devise — Illegitimate  child  as 
as  legatee — Death  of  illegitimate  child 
during  li^e  of  testator  leaving  legiti- 
mate issue — Lapse  of  legacy — R.  S.  0. 
c.  106,  sec.  35.]— K.  B.  by  his  will 
devised  his  property  to  executors 
upon  trust  as  follows  :  "  Fifthly,  in 
trust  to  pay  to  each  of  my  two  sur- 
viving children  F.  B.  and  M.  A.  B. 
the  sum  of  1 1,000,"  and  the  residue 
after  the  payment  of  his  debts,  &c., 
(fee,  and  the  said  legacies  and  an 
allowance  to  his  executors,  to  his 
four  sisters. 

F.  B.  and  M.  A.  B.  were  illegiti- 
mate children,  and  M.  A.  B.  married 
and  died  during  the  lifetime  of  the 
testator  leaving  children  surviving. 

In  a  suit  for  administration  and 
construction  of  the  will  it  was 

Held,  that  the  words  child  or 
other  issue"  in  B.  S.  O.  c.  106,  sec. 
35,  mean  legitimate  chDd  or  other 
legitimate  issue,  and  do  not  apply  to 
an  illegitimate  child,  and  that  the 
legacy  to  M.  A.  B.  lapsed.  Har- 
graft  et  al.  v.  Keegan  et  al.,  272. 

3.  Devise  —  After-acquired  pro- 
perty— "  Contrary  intention  "  —  R. 
S.  0.  ch.  106,  sec.  26.]— The  judg- 
ment of  Boyd,  0.  (reported  ante  9 
O.  B.  223),  sustained  on  appeal  to 
the  Divisional  Court,  Proudfoot, 
J.,  dissenting. 

Per  Boyd,  0.  —  The  residuary 
clause  in  the  will  covers  unquestion- 
ably all  that  the  testator  might 
acquire  subsequent  to  the  date  of 
the  will  and  down  to  the  day  of  his 
death. 

Per  Proudfoot,  J.  —  There  is 
nothing  in  the  will  indicating  that 
the  testator  was  referring  to  a  specfic 


836 


DIGEST  OF  CASES. 


[vol. 


piece  of  property.  The  words,  "  The 
property  on  Hughson  Street,"  read 
immediately  before  the  death  of  the 
testator,  would  apply  to  all  the  lands 
on  Hughson  Street  he  then  pos- 
sessed, which,  therefore,  all  passed 
to  Robert  Morrison ;  and  the  will 
should  be  thus  read  under  K.  S.  0. 
oh.  106,  sec.  26. 

Per  Ferguson,  J.  —  The  will 
shews  an  intention  on  the  pait  of 
the  testator  that  his  subsequently 
acquired  property  should  be  disposed 
of  differently  from  the  property 
vested  in  him  at  the  time  of  the 
making  of  the  will,  and  thus  the 
*'  contrary  intention  "  mentioned  in 
sec.  26  of  R.  S.  O.  ch.  106,  appears 
by  the  will,  which  consequently  does 
not  "speak  or  take  effect  as  if 
executed  immediately  before  the 
death  of  the  testator."  Morrison  v. 
Morrison^  303. 

4.  Devise — Estate  in  fee  tail  or 
fee  simple — Vendor  and  purchaser — 
£.  S.  0.  ch.  109.']— M.  C.  by  her 
will  devised  as  follows :  "  First,  I 
give  and  devise  to  my  grandson  J. 
C,  the  farm  *  *  to  have  and  to 
hold  the  same  and  every  part  there- 
of for  and  during  his  natural  life, 
and  after  his  death  to  the  heirs  of 
his  body,  should  he  leave  any  such, 
him  sui  viving,  and  in  the  event  of 
his  leaving  no  such  heirs,  then  the 
same  and  every  part  thereof  is  to  be 
divided  as  fairly  and  equally  as  may 
be,  amongst  *  *  to  have  and 
to  hold  the  same  to  them,  their  heirs 
and  assigns  forever ;  but  my  will  and 
desire  is  that  my  grandson,  J.  C, 
shall  not  have  or  go  into  the  posses- 
session  *  *  until  he  shall  have 
attained  the  age  of  twenty-five  years, 
or  five  years  after  my  death.  Sec- 
ondly, I  give  and  bequeath  to  my 
son,  J.  C,  $100  annually  during  his 


natural  life,  the  same  to  be  paid  to- 
him  quarterly  *  *  and  to  be  a 
charge  on  the  farm  or  homestead 
above  devised  to  his  said  son  John." 

Held  (reversing  the  decision  of 
Proudfoot,  J.),  that  the  efiect  of  the 
limitations  was  to  give  J.  C.  an 
estate  tail,  which  he  had  barred  as- 
the  result  of  his  dealings  with  the- 
land  by  way  of  conveyance.  Green- 
wood V.  Verdon,  1  K.  &  J,  74,  dis- 
tinguished. 

Per  Proudfoot,  J. — "  Heirs  of 
the  body"  mean  heirs  of  the  body 
living  at  the  death  of  J.  C.  J.  C. 
took  only  a  life  estate,  and  his  heirs 
of  his  body  would  take  as  purchasers 
a  fee  simple,  if  at  J.  C.'s  death  there 
were  no  heirs  of  his  body,  the  estate 
would  go  to  his  then  living  brothers- 
and  sisters  in  fee  simple.  Eden  v» 
Wilson  A  H.L.  0.  257,  distinguished. 
Re  Gleator,  326. 

5.  Construction — Trust —  Discre- 
tion— Failure  of  trust  hy  death  of 
t7'ustee — Reference  to  Master  to  worh 
out  a  scheme.] — A  testator  having 
disposed  of  one-third  of  the  residue 
of  his  estate,  real  and  personal, 
devised  and  bequeathed  the  remain- 
der to  J.  C,  to  hold  to  him,  his 
heirs,  executors,  administrators,  or 
assigns  for  ever  in  trust  for  the  bene- 
fit of  the  testator's  two  sisters,  and 
with  all  reasonable  expedition  to 
convert  the  same  into  money,  and 
apply  the  same,  or  the  proceeds 
thereof  for  the  benefit  of  the  said 
two  sisters  as  he  should  consider 
just.  And  he  directed  that  his  other 
trustees  should  not  enquire  into  or 
interfere  with  such  distribution  as 
J.  C.  might  choose  to  make  among 
the  said  two  sisters,  except  when 
their  concurrence  should  be  neces- 
sary for  conformity. 

J.  0.  predeceased  the  testator. 
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Held,  that  the  above  was  in  sub- 
stance an  imperative  declaration  of 
a  trust  of  the  whole  remainder  for 
the  equal  benefit  of  the  two  sisters 
with  a  discretionary  power  reposed 
in  the  trustee  as  to  its  mode  of  exe- 
cution, and  the  Court  would  under- 
take to  discharge  vicariously  what 
could  not  otherwise  be  done,  owing 
to  J.  C.  predeceasing  the  testator, 
bv  referring  it  to  the  Master  to 
ascertain  the  proper  mode  of  carry- 
ing out  the  directions  of  the  will. 

Re  Charteris,  25  Gr.  376,  com- 
mented on. 

Order  made  referring  it  to  the 
Master  to  work  out  a  scheme  for  the 
application  and  distribution  of  the 
fund.  —  Charteris  v.  Charteris  et  al., 
738. 


WINDING  UP 
See  Company,  1,  3. 


WITNESS. 
Competency.]  — See  Seduction. 


WORDS,  CONSTRUCTION  OF. 

"  Error  or  miscalculation."] — See 
Assessment  and  Taxes,  3. 

'-Line  of  credit."] — See  Bank- 
ruptcy and  Insolvency,  1. 

"Big."]— See  Statute  of  Frauds, 

2. 

"  Work"] — See  Statuteof  Frauds, 

2. 

"Bt/  reason  of  the  railway."] — See 
Railways,  1. 

'•'•Contrary  intention."] — See  Will 

2. 
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